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NO. CAAP-14-0000894
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellee, v.
STEVE S. CHUNG Def endant - Appel | ant

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CI RCU T
(CRIM NAL NO 12-1-1482)

MEMORANDUM OPI NI ON
(By: Nakamura, C J., Foley and Fujise, JJ.)

Def endant - Appel | ant Steve S. Chung (Chung) appeals from
t he "Judgnment of Conviction and Probation Sentence,” entered on
June 3, 2014 in the Circuit Court of the First Circuit! (circuit
court).

On appeal, Chung contends the circuit court erred in
convi cting himof unauthorized control of propelled vehicle
(UCPV), under Hawaii Revised Statutes (HRS) 8§ 708-836 (2014
Repl . ), ? because:

The Honorabl e Randal K. O. Lee presided.

2 § 708-836 Unauthorized control of propelled
vehicle. (1) A person commts the offense of
unaut hori zed control of a propelled vehicle if the
person intentionally or knowi ngly exerts unauthorized
control over another's propelled vehicle by operating
the vehicle without the owner's consent or by changing
the identity of the vehicle without the owner's
consent.

(2) "Propelled vehicle" means an autonobil e,
ai rpl ane, motorcycle, notorboat, or other
not or - propel | ed vehicle.
(continued...)
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(1) the circuit court's jury instructions were
prejudicially insufficient, erroneous, inconsistent, and
m sl eadi ng, thus violating Chung's constitutional rights to due
process and fair trial; and

(2) the jury was irreparably tainted by a juror's
opi nion that Chung had a "huge creep factor,"” thus violating
Chung's constitutional rights to due process and fair trial by an
impartial jury.

| . BACKGROUND

On Cctober 4, 2012, Sergeant Al bert Lee (Sergeant Lee)
of the Honolulu Police Departnment (HPD) pulled Chung over at a
red light at an intersection on Kanunu Street. Chung was driving
a yellow noped with a yell ow paper inserted into the ignition
instead of a key. Sergeant Lee testified that he explained to
Chung that he wanted to check if the noped was stol en and that
Chung told himthat he had a key and that the noped was not
stolen. Through his conputer system Sergeant Lee entered the
enbl em nunber, obtained the serial nunber, and | earned that the
nmoped had been reported stolen. The registered owner was |isted
as Ceorge Calventas (Calventas). Sergeant Lee then tel ephoned
Cal ventas who confirmed the noped was still stolen and that he

2(...continued)
(3) It is an affirmative defense to a
prosecution under this section that the defendant:

(a) Recei ved authorization to use the vehicle
froman agent of the owner where the agent
had actual or apparent authority to
aut horize such use; or

(b) Is a lien holder or |egal owner of the
propell ed vehicle, or an authorized agent
of the lien holder or |egal owner, engaged
in the | awful repossession of the
propel l ed vehicle.

(4) For the purposes of this section, "owner"
means the registered owner of the propelled vehicle or
the unrecorded owner of the vehicle pending transfer
of ownership; provided that if there is no registered
owner of the propelled vehicle or unrecorded owner of
the vehicle pending transfer of ownership, "owner"
means the | egal owner.

(5) Unauthorized control of a propelled vehicle
is a class C felony.
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di d not know Chung. Chung was pl aced under arrest.

Upon further observation of the noped, Sergeant Lee
testified that he noticed "[t]he ignition, where the ignition was
supposed to be, was mssing, it was just a hole over there, the
trunk | ock was punched, and the -- the yell ow paper was inside
the ignition hole, covering it." Sergeant Lee testified that
Chung never produced a key for the noped.

On Cctober 8, 2012, Chung was charged with
"intentionally or knowi ngly exert[ing] unauthorized control over
a propelled vehicle, by operating the vehicle w thout the consent
of George Cal ventas, owner of said vehicle, thereby commtting
t he of fense of Unauthorized Control of Propelled Vehicle, in
violation of [HRS § 708-836]."

On February 26, 2014 and February 27, 2014, the circuit
court held a jury trial on Chung's charges. At the trial, Chung
testified that he bought the noped from an acquai ntance, Dell,
who he nmet through his friend, Joe. Chung stated that when he
first noted the ignition was mssing it "raised sone alarnms" and
that his "initial thought was it mght be stolen.” Chung
testified that Dell told himthat "sonebody had tried to stea
[the noped] and that's why he was getting rid of it." Chung
testified that he had Joe "call up 911 or the Satellite City
Hal 1" to "check to see if the thing was stolen or not." After 5
m nutes on the phone, Chung testified that Joe gave hima "thunbs
up,” which he took to nean that "the noped was clean and it
wasn't reported stolen.”™ Chung testified that he had not
received the registration after purchasing Dell's noped because
“"[Dell] promsed [hinml within two days he woul d get the
regi stration and the paperwork."

After all witnesses had testified and outside the
presence of the jury, the circuit court settled the jury
i nstructions, which included proposed instruction nunbers 17 and
20 that stated:

COURT' S GENERAL | NSTRUCTION NO. 17 [(lnstruction 17)]

The state of mnd with which a person "intentionally"
or "knowi ngly" conmmits an act may be proved by

3
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circumstantial evidence. While witnesses may see and hear
and thus be able to give direct evidence of what a person
does or fails to do, there can be no eye-witness account of
the state of mnd with which the acts are done or omtted
But what a person does or fails to do may or may not
indicate the state of mnd with which he does or refrains
from doing an act.

COURT' S GENERAL | NSTRUCTI ON NO. 20 [(Instruction 20)]

[ Chung], is charged with the offense of Unauthorized
Control of Propelled Vehicle.

A person commts the offense of Unauthorized Contro
of Propelled Vehicle if he intentionally or knowi ngly exerts
unaut hori zed control over another's propelled vehicle by
operating the vehicle without the owner's consent.

There are three material elements of the offense of
Unaut hori zed Control of Propelled Vehicle, each of which the
prosecution nust prove beyond a reasonabl e doubt.

These three el ements are

1. That, on or about the 4th day of October, 2012, in
the City and County of Honol ulu, [Chung], exerted
unaut hori zed control over [Calventas'] propelled vehicle
and

2. That [Chung], did so by operating the vehicle
wi t hout [Cal ventas'] consent; and

3. That [Chung], did so intentionally or knowi ngly.

"Owner" means the registered owner of the propelled vehicle
or the unrecorded owner of the vehicle pending transfer of
owner shi p; provided that if there is no registered owner of the
propell ed vehicle or unrecorded owner of the vehicle pending
transfer of ownership, "owner" neans the | egal owner.

"Propell ed vehicle" means an automobile, airplane
nmot orcycl e, nmotorboat, or other motor-propelled vehicle.

The circuit court noted that Instructions 17 and 20 were "given
by agreenent.” Neither the prosecutor nor the defense counsel
objected to the use of the instructions as proposed. Wen the
jury returned, the circuit court instructed the jury as to the
agreed upon instructions, including Instructions 17 and 20.

On June 3, 2014, the circuit court sentenced Chung,
inter alia, to five years HOPE Probation® with a term of
i mpri sonnment of one year, subject to early release to a

8 Hawaii's Opportunity Probation with Enforcement (HOPE) Probation

is a program designed to reduce probation violations by drug offenders and
others at high risk of recidivism

4
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residential substance abuse program On the sane day, the
circuit court filed its "Judgnent of Conviction and Probation
Sent ence. "

On June 19, 2014, Chung filed this tinmely notice of
appeal .

1. STANDARD OF REVI EW

A. Jury Instructions

The Hawai ‘i Supreme Court has hel d that

al though as a general matter forfeited assignments of error
are to be reviewed under [Hawai ‘i Rul es of Penal Procedure
(HRPP)] Rule 52(b) plain error standard of review, in the
case of erroneous jury instructions, that standard of review
is effectively nmerged with the HRPP Rule 52(a) harnless
error standard of review because it is the duty of the trial
court to properly instruct the jury. As a result, once
instructional error is demonstrated, we will vacate, without
regard to whether tinely objection was made, if there is a
reasonabl e possibility that the error contributed to the
defendant's conviction, i.e., that the erroneous jury
instruction was not harm ess beyond a reasonabl e doubt.

State v. Nichols, 111 Hawai ‘i 327, 337, 141 P.3d 974, 984 (2006)
(footnote omtted). Thus, the appellant nust first denonstrate
instructional error by rebutting the "presunption that

unobj ected-to jury instructions are correct.” [1d. at 337 n.6,
141 P.3d at 984 n.6; accord State v. Eberly, 107 Hawai ‘i 239,
250, 112 P.3d 725, 736 (2005). |If the appellant is able to rebut
this presunption, the burden shifts to the State to prove that
the error was harm ess beyond a reasonabl e doubt because

[e]l]rroneous instructions are presunptively harnful and are a
ground for reversal unless it affirmatively appears fromthe
record as a whole that the error was not prejudicial

However, error is not to be viewed in isolation and

consi dered purely in the abstract. It nust be exam ned in
the light of the entire proceedi ngs and given the effect
which the whole record shows it to be entitled.

Ni chols, 111 Hawai ‘i at 334, 141 P.3d at 981 (brackets in
original omtted) (quoting State v. Gonsal ves, 108 Hawai ‘i 289,
293, 119 P.3d 597, 601 (2005)).

B. Mdtion for Mstri al

The denial of a motion for mistrial is within the
sound discretion of the trial court and will not be
upset absent a clear abuse of discretion. State v.
Loa, 83 Hawai ‘i 335, 349, 926 P.2d 1258,

1272 . . . (1996) (citations omtted). "'The trial
court abuses its discretion when it clearly exceeds
the bounds of reason or disregards rules or principles
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of law or practice to the substantial detriment of a
party litigant.'" State v. Ganal, 81 Hawai‘ 358,
373, 917 P.2d 370, 385 (1996) (quoting State v.
Furutani, 76 Hawai ‘i 172, 178-79, 873 P.2d 51, 57-58
(1994)).

State v. Rogan, 91 Hawai ‘i 405, 411, 984 P.2d 1231, 1237
(1999) .

State v. Plichta, 116 Hawai ‘i 200, 214, 172 P.3d 512, 526 (2007).

C. Juror M sconduct

As a general matter, the granting or denial of a notion for

new trial is within the sound discretion of the trial court

and will not be disturbed absent a clear abuse of

di scretion. The sanme principle is applied in the context of
a mption for new trial prem sed on juror m sconduct.

"The trial court abuses its discretion when it clearly
exceeds the bounds of reason or disregards rules or
principles of law or practice to the substantial detrinment
of a party litigant."

* * *

. Because the right to an inmpartial jury in a crimna
trial is so fundamental to our entire judicia

system . . . a crimnal defendant is entitled to twelve
impartial jurors. Thus, the trial court must grant a motion
for new trial if any menmber (or menbers) of the jury was not
inmpartial; failure to do so necessarily constitutes an abuse
of discretion.

State v. Augustin, 89 Hawai ‘i 215, 219, 971 P.2d 304, 308 (App.
1998) (brackets omtted) (quoting State v. Furutani, 76 Hawai ‘i
172, 178-79, 873 P.2d 51, 57-58 (1994)).

[11. DI SCUSSI ON

A. Jury Instructions

Chung contends Instruction 20 was plainly erroneous
because "the three so-called el enments/paragraphs [in Instruction
20] did not each correspond to a lone material elenment.” Chung
argues that Instruction 20 invited the jury to overlook the state
of mnd requirenents for a UCPV charge because "lInstruction No.
20 Element No. 3 failed to require that the jury specifically
det erm ne whet her Chung acted intentionally or knowingly as to
EACH bona fide material elenment[.]"* W disagree.

4 Chung al so argues that Instruction 17, when read together with
Instruction 20, "de-enmphasized the inmportance of state-of-m nd" by instructing
that the "state of mnd with which a person '"intentionally' or 'know ngly

(continued...)
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HRS § 708-836 provides that "[a] person conmts the
of fense of unauthorized control of a propelled vehicle if the
person intentionally or know ngly exerts unauthorized control
over another's propelled vehicle by operating the vehicle wthout
the owner's consent or by changing the identity of the vehicle
wi thout the owner's consent.” Instruction 20 mirrored the
statutory | anguage of HRS 8§ 708-836 verbatim but also provided a
list of three material elenments that the jury needed to find in
order to find Chung guilty of UCPV. The material elenents
described in Instruction 20 provided

There are three material elements of the offense of
Unaut hori zed Control of Propelled Vehicle, each of which the
prosecution nust prove beyond a reasonabl e doubt.

These three elements are

1. That, on or about the 4th day of October, 2012, in
the City and County of Honol ulu, [Chung] exerted
unaut hori zed control over [Calventas'] propelled vehicle
[(Element 1)]; and

2. That [Chung] did so by operating the vehicle
wi t hout [Cal ventas'] consent [(Element 2)]; and

3. That [Chung] did so intentionally or knowi ngly.
[ (El ement 3)]

The "intentionally or know ngly" state of mnd applies to the
ot her enunerated el enents of the UCPV offense. See State v.

Mai naaupo, 117 Hawai ‘i 235, 251, 178 P.3d 1, 17 (2008); see al so
HRS § 702-207 (2014 Repl.).

The circuit court's jury instruction included all the
requisite elements of a UCPV offense. Also, the words "did so”
and "or" found in Elenent 3 of Instruction 20 sufficiently
i ndi cated that one of the two states of mnd had to be proven
with respect to the preceding enunerated el enents of the offense.
See State v. Miet, 95 Hawai ‘i 94, 100, 19 P.3d 42, 48 (2001).

4...continued)
commts an act may be proved by circunstantial evidence." W take this time
to note that the Hawai ‘i Supreme Court has repeated held that "[g]iven the

difficulty of proving the requisite state of mnd by direct evidence in
crimnal cases, proof by circumstantial evidence and reasonable inferences
arising fromcircunstances surroundi ng the defendant's conduct is sufficient.”
State v. Eastman, 81 Hawai ‘i 131, 141, 913 P.2d 57, 67 (1996). See State v.
Agard, 113 Hawai ‘i 321, 324, 151 P.3d 802, 805 (2007); State v. Stocker, 90
Hawai ‘i 85, 92, 976 P.2d 399, 406 (1999); State v. Batson, 73 Haw. 236, 254,
831 P.2d 924, 934 (1992).
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Therefore, the circuit court's jury instruction was not
erroneous. See id. ("Wiile we do not necessarily endorse the
formof this instruction, we cannot say it was defective."); see
also State v. Palisbo, 93 Hawai ‘i 344, 351, 354, 3 P.3d 510, 517,
520 (App. 2000) (holding that a nearly identical UCPV state of
m nd instruction was not "prejudicially insufficient, erroneous,
i nconsi stent, or msleading."” (citation and quotation marks
omtted.)).®
B. Mdtion for Mstri al

Chung contends the circuit court erred in not granting
his request for a mstrial because Juror No. 2's "inflanmatory
negati ve comments to the other eleven deliberating jurors
constituted a highly prejudicial judgnment about Chung's character
(including his ethics, integrity, and honesty), ergo his
credibility.”

This court has held that "[t]he sixth anendnent to the
United States Constitution and article |, section 14 of the
Hawai ‘i Constitution guarantee the crimnally accused a fair
trial by an inpartial jury." State v. Bailey, 126 Hawai ‘i 383,
399, 271 P.3d 1142, 1158 (2012). "lInherent in this requirenent
is that a defendant receive a trial by an inpartial jury free
fromoutside influences.” State v. Keliihol okai, 58 Haw. 356,
357,569 P.2d 891, 892 (1977) (citation and quotation marks
omtted). "The jury's verdict must be based upon evidence
received in open court and not from outside sources.” |1d.

The foll ow ng framework has been devel oped to determ ne
whet her an outside influence prejudices a defendant's right to a
fair trial:

Once there is a claimthat an accused is being denied his or
her right to a fair trial because of outside influences
infecting a jury,

the initial step for the trial court to take . . . is
to determ ne whether the nature of the [outside
influence] rises to the level of being substantially
prejudicial. "If it does not rise to such a level, the
trial court is under no duty to interrogate the

jury . . . And whether it does rise to the |evel of

5 We note that the format used for Instruction 20 is a standard
format used in the Hawaii Crimnal Jury Instructions.

8
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substantial prejudice . . . is ordinarily a question
'committed to the trial court's discretion . L

Kelii hol okai, 58 Haw. at 359, 569 P.2d at 895 (citations
omtted). Where the trial court does determ ne that such
influence is of a nature which could substantially prejudice
the defendant's right to a fair trial, a rebuttable
presumption of prejudice is raised. The trial judge is then
duty bound to further investigate the totality of

ci rcumst ances surrounding the outside influence to determ ne
its impact on jury inpartiality. Keliiholokai, 58 Haw. 356
569 P.2d 891; State v. Messamore, 2 Haw. App. 643, 639 P.2d
413 (1982). The standard to be applied in overcom ng such a
presumption is that the outside influence on the jury nust
be proven harnl ess beyond a reasonable doubt. State v.
Anorin, 58 Haw. 623, 574 P.2d 895 (1978); State v. Pokini

55 Haw. 640, 526 P.2d 94 (1974). The trial court, inits
investigation of the totality of circumstances, should
include individual exam nation of potentially tainted
jurors, outside the presence of the other jurors, to
determ ne the influence, if any, of the extraneous matters.

State v. WIllianmson, 72 Haw. 97, 102, 807 P.2d 593, 596 (1991);
see also State v. Napul ou, 85 Hawai ‘i 49, 56, 936 P.2d 1297,
1304 (App. 1997).

Al t hough the circuit court individually questioned each
juror, Chung argues that "[t]he court's questioning failed to
elicit substantive and substantial evidence to overcone the
presunption of prejudice.” |In support of his argunent, Chung
argues that his case is factually simlar to the facts in Pokini
W di sagr ee.

I n Pokini, the defendants were sentenced to thirty
years in prison for their alleged part in a high profile robbery.
Pokini, 55 Haw. at 640-41, 526 P.2d at 98. During voir dire, the
trial judge refused to allow any inquiry into the extent and
nature of the publicity to which jurors clained to have been
exposed before trial. Pokini, 55 Haw. at 643, 526 P.2d at 100.
On appeal to the Hawai ‘i Suprene Court, the defendants all eged
that by not questioning the jurors further, the trial judge had
denied their right to a fair trial. 1d.

The suprenme court held that "[w] here pre-tria
publicity is as extensive and as likely prejudicial as it was
here, the constitutional right to an inpartial jury requires
exam nation into objective as well as subjective indicia of
non-prejudice.” 1d. As an exanple, the suprenme court cited to
Silverthorne v. United States, 400 F.2d 627, 638 (9th Cr. 1968)

9
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where "the [9th Crcuit Court] held that extensive pre-tria
publicity of the case conpelled the trial judge on voir dire of
prospective jurors to ascertain 'what information the jurors had
accurnul ated” and opined that "[a] bbreviated inquiry into the
jurors' subjective ability to be fair and inpartial was
i nadequate[.]" Pokini, 55 Haw. at 643, 526 P.2d at 100. The
court in Pokini noted that instead of determ ning the "extent and
nature of the specific matters of publicity to which jurors had
been exposed[,]" "the trial judge relied on perfunctory and
general i zed questions which elicited responses fromthese juror
solely on their subjective ability to ignore pre-trial publicity
and be fair and inpartial."” 1d. Because the trial judge in
Pokini failed to consider crucial evidence of possible juror
bi as, the supreme court held that his decision to not to excuse
jurors for cause was rendered "fatally uni nforned" and, thus,
constituted reversible error. 1d. at 643, 526 P.2d at 101.

Pokini is distinguishable fromthe facts of this case
on appeal. Unlike the trial judge in Pokini, the circuit court
gat hered sufficient evidence to nake an inforned determ nation
that the remaining eleven jurors in Chung's trial could remain
fair and inpartial. The circuit court asked each juror
i ndi vidual ly whether Juror No. 2 talked to himor her about the
encounter w th Chung, whether Juror No. 2 shared her i npressions
of Chung with the juror and what those inpressions were, whether
Juror No. 2's shared inpression would affect the juror's ability
to be a fair and inpartial in Chung' s case, and whether the juror
woul d be able to base his or her decision solely on the evidence
that was presented in the case and not Juror No. 2's inpression.
Each juror shared with the circuit court what he or she heard
fromJuror No. 2 and indicated that, regardless of Juror No. 2's
statenents, he or she could remain a fair and inpartial juror.
Thus, unli ke Pokini, the circuit court's inquiry was sufficient
to elicit the type of evidence necessary for the court to assess
each juror's objective and subjective ability to disregard Juror
No. 2's inpressions and remain fair and inpartial.

Furthernore, after the circuit court excused Juror No.

10
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2, Chung's defense counsel was permtted to question the

remai ning jurors. Chung's counsel asked jurors whether they
woul d be able to remnd the jury that they are not to consider
Juror No. 2's opinion, if another juror were to bring up her

opi nion during deliberations. Each juror asked indicated that he
or she would be able to do so. G ven the nature of the outside

i nfluence and the renaining el even jurors' unequivocal responses
that indicated that they could remain fair and inpartial, the
circuit court did not abuse its discretion when it denied Chung's
nmotion for a mstrial. See Napul ou, 85 Hawai ‘i at 56, 936 P.2d

at 1304.

V. CONCLUSI ON

Therefore, the "Judgnent of Conviction and Probation
Sentence, " entered on June 3, 2014 in the Crcuit Court of the
First Grcuit is affirnmed.

DATED: Honol ul u, Hawai ‘i, August 11, 2015.
On the briefs:
Phyllis J. Hironaka
Deputy Public Defender Chi ef Judge
f or Def endant - Appel | ant .
St ephen K. Tsushi ma
Deputy Prosecuting Attorney

City and County of Honol ul u Associ at e Judge
for Plaintiff-Appellee.

Associ at e Judge
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