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I. ESTABLISHMENT OF THE COMMISSION ON PROFESSIONALISM

The Commission on Professionalism (Commission) was established on
March 14, 2005, by an Order of the Hawai‘i Supreme Court signed by Chief
Justice Ronald T.Y. Moon (APPENDIX A). Establishment of the Commission was
recommended by the Hawai‘i Supreme Court’s Committee to Formulate Strategies
for Implementing thé Conference of Chief Justices’ National Action Plan for

Lawyer Conduct and Professionalism.

IT. THE COMMISSION'S CHARGE
The Order establishing the Commission set forth its charge:

The Commission is charged with enhancing professionalism
among Hawai‘i’s lawyers. The Commission’s major responsibilities
shall be to:

(a) develop strategies and recommendations to implement

the National Action Plan initiatives, including the
American Bar Association’s (ABA) accompanying plan,

as prioritized;

(b) identify barriers to implementation;
(c) identify action steps to overcome barriers; and
(d) propose a post-implementation evaluation process.

III. MEMBERS OF THE COMMISSION



The Members of the Commission consist of judges, practicing
lawyers, law school faculty, representatives of entities regulating

attorneys, and non-lawyer public members.

Iv. STATUS REPORTS ON COMMISSION PROJECTS (2015-2019)

A. Proposed Rule 1.9 of the Rules of the Supreme Court of Hawai‘i

On November 14, 2014, the Commission submitted recommended
revisions to Proposed Rule 1.9 of the Rules of the Supreme Court of the State
of Hawai‘i (RSCH), attached as APPENDIX B. On April 17, 2015, the Chair
informed the Commission that the Supreme Court had incorporated many of the
Commission’s recommended changes into amended RSCH Rule 1.9.

B. Guidelines of Professional Courtesy and Civility for Hawai‘i
Lawyers

The Commission met on October 10, 2014, and decided to survey
judges and lawyers regarding civility problems that arise in court
proceedings. On February 11, 2015, the Chair distributed a letter to the
Hawai‘i Legal Community requesting feedback on whether the Guidelines of
Professional Courtesy and Civility for Hawai‘i Lawyers (Guidelines) had been
effective in improving civility and professionalism among lawyers and whether
the Guidelines needed to be revisited. The Commission met on April 17, 2015,
and considered proposed amendments to sections 2, 5, 6, 7, 9, 10, 12, and 14
of the Guidelines. The Commission reached out to the heads of the various
Hawai‘i State Bar Association (HSBA) sections as well for further comments.

On September 25, 2015, the Commission met to consider amendments
to sections 2(b), 2(c), 3(b), 3(c), 6(a), 7(a)(10), 7(b)(4) and 7(d) and a
proposal to add a new subsection (d) to Section 7. The proposed revisions
were as follows:

e Section 2(b) would be amended to read, “Considers any reasonable

request for extensions of time in light of the need for prompt
resolution of matters . . . .”



Section 2(c) would be amended as follows: “Does not regularly engage in
the strategy of not agreeing to reasonable requests for time extensions
simply to appear ‘tough.’”

Section 3(b) would be revised to read, “Serves papers by personal
delivery or by faesimile transmissieon electronic means (including email
or facsimile transmission) when it is likely that service by mail, even
when allowed, will prejudice the opposing party.”

Section 6 would have “letter” replaced with “written communication”
throughout, and Section 6 (a) would be amended to read, “Does not draft
send a tetter written communication.

Section 7(a) (10) would be amended to read as follows: “Does not engage
in any conduct during a deposition that is likely to offend others
neeessarily-present and that would violate prevalent standards of
behavior in judicial proceedings.”

Section 7(b) (2) would be amended to read, “Does not draft requests for
doeument production of documents and things so broadly that they
encompass doeuments items clearly not relevant to the subject matter of
the case or clearly not reasonably calculated to lead to the discovery
of admissible evidence.”

Section 7(b) (4) would be amended to read, “Withholds documents and
things on the grounds of privilege or confidentiality only where
appropriate.”

Section 7(d) would be introduced and would read as follows:

(d) As to discovery conferences, a lawyer who manifests
professional courtesy and civility:

(1) Does not request a discovery conference without first
attempting to confer with opposing counsel to narrow the
issues of dispute.

(2) Makes sparing use of discovery conferences in light of
the burden of time and expense upon the parties and the
court.

The Commission agreed to adopt all of the proposed revisions. On January 16,

2016, the Commission concluded that it would not be practicable to have

enforceable rules governing civility issues, and thus the Guidelines would

remain guidelines. The Commission voted to amend a sentence of the

introduction to provide:

The Guidelines are offered for the guidance of lawyers and
for the information of their clients, as well as for
reference by the courts.




The Chair then forwarded to the Hawai‘i Supreme Court all of the
revisions recommended for adoption by the Commission. On January 20,
2017, the Commission discussed recommended HSBA revisions regarding the
‘Guidelines. After considering HSBA’s recommendations, the Commission
voted to amend Section 1l{e) to read, “Is—honestand reasonable in
settlement activities.”

The proposed revisions were forwarded to the Hawai‘i Supreme
Court and released for public comment. The court reviewed the comments
submitted by the public, and then it adopted the Commission’s
recommendations without modification. The final revisions can be found
in the Guidelines of Professional Courtesy and Civility for Hawai‘i

Lawyers (2018).

C. Principles of Professionalism for Hawai‘i Judges

On January 15, 2016, the Commission decided, based on comments
from the 2015 Bench Bar conference, that it would draft a letter to bar
members and judges soliciting feedback regarding the Principles of
Professionalism for Hawai‘i Judges (Principles). On April 22, 2016, the

Commission agreed to the revise the Principles as follows:

e Principle 7 would be amended as follows: To the extent possible, a
judge should give all issues in controversy deliberate, informed,
impartial and studied analysis and consideration—and; a judge should
explain, when necessary, the reasons for the decisions of the court.

e Principle 9 would be amended as follows: A judge should not employ
hostile, demeaning or humiliating language in—epiniens—er—in written or
oral communications with other judges, lawyers, parties, witnesses or
court personnel, including in written decisions and opinions of the
court.

e Principle 10 would be amended as follows: A judge should work in
cooperation with other judges in this and other jurisdictions on
matters relating to the availability of lawyers, parties, witnesses or
court resources. A judge should not krewingly-unnecessarily create a
scheduling conflict with another judge’s judicial proceeding.




e Principle 13 would be amended as follows: A judge should avoid
procedures that needlessly increase litigation expenses and should
discourage unnecessary litigation expenses.

e Principle 14 would be amended as follows: A judge should refer to
counsel by surname preceded by the preferred title (Mr., Mrs., Ms. or
Miss), or by the professional title of attorney, counsel or counselor
while in the courtroom. In any proceeding, on or off the record, a
judge should refer to all counsel in a like manner.

e Principle 15 would be amended as follows: A judge should be courteous
and respectful in opinions_and decisions, ever mindful that a position
articulated by another judge is the result of that judge’s earnest
effort to interpret the law and the facts correctly. A judge should
endeavor to work with other judges to foster a spirit of cooperation in
the mutual goal or enhancing the administration of justice.

The proposed revisions were forwarded to the Hawai‘i Supreme Court and
released for public comment. The court reviewed the public comments, and
then it adopted the Commission’s recommendations without modification. ;The
final revisions may be found in the Principles of Professionalism for Hawai‘i
Judges (2017).

D. Pro Hac Vice Representation in Hawai‘i

On January 15, 2016, the Commission met and discussed the issue
of out-of-state counsel appearing pro hac vice before state agencies and in
arbitration. On October 7, 2016, the Commission met and reviewed a letter
that was to be sent to the executive branch, suggesting that local counsel
participate meaningfully in proceedings before agencies, but declining to
require local counsel to serve as lead counsel. Bernard Bays addressed the
Commission and encouraged it to require pro hac vice admission for out-of-
state counsel in any arbitration or mediation proceeding and to bar an
arbitrator from admitting counsel pro hac vice. Several other witnesses
addressed the Commission regarding establishing Hawai‘i as an international
arbitration center. On January 20, 2017, the Commission reviewed comments
from Hawai‘i attorneys and determined that it would present a rule regarding

the participation of out-of-state lawyers in mediation and/or arbitration.



On October 27, 2017, the Commission met to discuss proposed RSCH
Rule 1.9A, a Proposed Rule Regarding Out-of-State Attorneys as Arbitration
Counsel. On January 26, 2018, the Commission approved the language of
proposed RSCH Rule 1.9A, as well as proposed revisions to RSCH Rules 1.9 and
2.1. The text of proposed RSCH Rule 1.9A, as well as proposed revisions to
RSCH Rules 1.9 and 2.1, are attached to this Report at APPENDIX C.

On April 20, 2018, the Commission met and the Chair informed the
members that the Hawai‘i Supreme Court was submitting the Commission’s
proposed revisions to RSCH Rules 1.9 and 2.1, as well as proposed RSCH Rule
1.9A for public comment. The court reviewed the public comments and adopted
RSCH Rule 1.9A and the amendments to RSCH Rules 1.9 and 2.1, with minor
modifications on January 1, 2019.

E. Proposed Bmendments to Rule 22 of the Rules of the Supreme Court
of the State of Hawai‘i, Hawai‘i Rules of Professional Conduct

Rule 8.4, and the Guidelines to Address Bias, Harassment, and
Discrimination.

In October of 2017, the Commission began discussions on Rule
8.4(g) of the Model Rules of Professional Conduct, which was approved by the
ABA in 2016. A subcommittee of the Commission was formed to review,
research, and consider ABA Model Rule 8.4(g). The subcommittee conducted
outreach by seeking input from community organizations regarding harassment
or discrimination in the legal profession; researched rules governing
harassment or discrimination by attorneys in Hawai‘i and other jurisdictions;
analyzed literature relevant to the topic; invited guest speakers, including
Hawai‘i Women Lawyers and American Civil Liberties Union Hawai‘i, to discuss
this topic at Commission meetings; and facilitated in-depth discussions at
Commission meetings.

After nearly two years of research and discussions, the

subcommittee submitted several proposals to address harassment and



discrimination in the legal profession. These proposals included amendments
to RSCH Rule 22, amendments to HRPC Rule 8.4, and a new section of the
Guidelines (Section 15) to be adopted if proposed amendments to HRPC Rule 8.4
were not ultimately adopted by the Hawai’i Supreme Court. The drafts of
these proposals, were considered and voted on by Commission members at the
meeting held on October 4, 2019. Suggestions were made to RSCH Rule 22, and
the Commission agreed to consider a revised version at the January 10, 2020
meeting.

At this meeting, the Commission members considered two revised
options, and after discussing these proposals, one member agreed to redraft
the proposal to reflect the suggestions made at the January 10, 2020 meeting.
The final draft of that proposal was circulated to Commission members and
unanimously approved by a majority of the members.

Final versions of the proposed amendments to RSCH Rule 22, HRPC
Rule 8.4, and the Guidelines are attached as APPENDIX D.

The Commission’s proposals were submitted to the Hawai‘i Supreme
Court on February 3, 2020. The proposals were reviewed by the court and then
sent to the Communications & Community Relations Office to be released for
public comment on June 26, 2020.

F. Statutory Obligations for Lawyers and Law Firms Regarding
Electronic Data Breaches.

The Commission is currently considering whether to propose an
amendment to the Hawai‘i Rules of Professional Conduct to provide an
affirmative duty for lawyers and law firms to report data breaches to clients
in compliance with chapter 487N of the Hawai‘i Revised Statutes. A
subcommittee has been assigned to research how other states have addressed

this issue and to submit recommendations to the Commission.



G. Non-Hawai‘i Barred Lawyers Drafting Transactional Documents.

The Commission has been made aware of attorneys, not authorized
to practice law in Hawai‘i, drafting documents for transactions in Hawai‘i.
The Commission has created a subcommittee to research the issue and bring

recommendations to the Commission.

H. Former Judge's Use of Judicial Title.

The Commission is currently reviewing former judges and justices’
use of judicial titles and is considering whether revisions to the HRPC,
Hawai‘i Rules of Judicial Conduct, or Hawai‘i’s Ethic Rules would be

appropriate to address this issue.

V. COMMISSION MEETINGS
The Minutes of the Commission meetings from January 23, 2015 to

October 4, 2019 are presented in APPENDIX E.

VI. CONCLUSION

The Commission Chair is very grateful for the hard work of the
Commission members. The Commission, now in its fifteenth year, continues its
efforts to enhance professionalism among Hawai‘i lawyers, as noted in this
report and the earlier reports.

Respectfully submitted this 30th day of June 2020.

/s/ Richard W. Pollack
ASSOCIATE JUSTICE RICHARD W. POLLACK
Chair, Commission on Professionalism
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IN THE SUPREME COURT OF THE STATE OF HAWAI'I
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ORDER ESTABLISHING THE HAWAI‘T SUPREME COURT' 8
: COMMISSION ON PROFESSIONALISM

(By: Moon, C.J., for the court?)

WHEREAS, in August 1996, the Conference of Chief Justices

(ccg) passed a resolution calling for a national study and action
plan regarding lawyer conduct and professionalism, wherein the

ccJ noted a significant decline in professionalism in the bar and
a -consequent drop in the public’s. confidence .in the profesgion
and the justice éystem in general and concluded that a strong

coordinated effort by state supreme courts to enhance their

'Bversight of the profession was needed; and
WHEREAS, in March 1999, the CCJ’s January 1999 National

Action Plan on Lawyer Conduct and Professionalism was publ'i'sheld
and disseminated to chief just;,ices, lawyer disciplinary agencies,
and state bar associations t.hroughout..the United States; and |
WHEREAS, the National Action  Plan éets forth programs,
initiatiirés, and recommendations designéd' to increase the

efficacy of the .state supreme courts’ exercise of their inherent

regulatory authority over the legal profession; and

! Conmsidered by: Moon, C.J., Levinson, Nakayama, Acoba, and Duffy, JJ
-1~



'WHEREAS, on August 2, 2001, the CCJ adopted the strategies
for implementing the National Action Plan formulated by the
American Bar Association in its report, entitled The Role of the
Court in Improving Lawyer Conduct and Professionalism:
Tnitiating Action, Coordinating Efforts and Maintaining Momentum;
and '

WHEREAS, the Hawai‘i Supreme Court’s Committee to Formulate
strategies for Implementing the Conferencéof Chief Justices’
National Action Plan on Lawyer Conduct and Professionalism
(National Action Plan Committee) , charged with the task of
reviewing tl'.le National Action Plan and making recommendat.‘.ionse to
the supreme court, issued its final report on May 24, 2004.

_ NOW, THEREFORE, upon the recommenda.tion of the National
Action Plan Committee, '
IT IS HEREBY ORDERED that:

(1) The Hawai‘i Supreme Court’s Commission on

professionalism is hereby establishea.

(2) ’i‘he Commiésion is charged with enhancing
professicsnalism among Hawaii‘’s lawyers. The Commission’s major
responsibilities shall be to: |

(a) .develop strategies and fecommendations ‘to
implement the National Action Plan
initiatives, including th;a ABA’s accompanying
plan, as prioritized;

(b) identify barriers to implementation;



(c) identify action steps to overcome barriers;

and

(d) propose a post-implementation evaluation

process. .

(3) The Chair of the Commission shall be the Chief Justice

ox the Chief Justice’s designee. Commission members shall be
'appointed by the chief jus.tice, upon the concurrence of a
majority of the justices of the supreﬁe court. In ac}dition to
t.he Chair, the Commission shall be comprised of a total of
nineteen (19) members that reflect racial, ethnic, gender, and
.geograpilic diversit;y and as ‘prescribed below:

(a) dJudges.

(i) Four (4) incumbent Hawai‘i trial court
judges chosen from the First, Second,

Third, and/ox Fifth Judicial Circuits;

(ii) Two (2) incumbent judges chosen from the
Hawai'i Suﬁreme Court or the
-.Interr'nediate Court of Appeals or both;
“and

(iii) One (1) incumbent judge chosen from the

United States District Court for the
District of I;iawai‘i- or the United St_:ates
Court of Appeals for the Ninth Circuit.

(b) Practicing lLawyers. Four (4) practicing
lawyers who are menlberé of the Hawai'i State

Bar Association, chosen from a list of ten

-3~



(10) nominees recommended by the Board of
Directors of the Hawai‘i State Bar

Association.

(¢) Law School Faculty. One (1) law school

faculty member who is a full-time faculty

member from the University of Hawaii
Richardson School of Law, chosen from a list

of three (3) nominees xecommended by the dean

of the law school.

(d) Attorney Regulatoxry Entities. One

representative each from (i) the Disciplinary
Board of the Hawai‘i Supreme Couxrt, (ii) the
Lawyers’ Fund for Client Protection,

(iii) the Attorneys and dudges Assistance
Program, and (iv) the Board of Bar Examiners,

chosen from a list of three (3) nominees

recommended by the board and/or trustees of

each respective entity.

(e) Public Members. Three (3) non-lawyer

citizens active in public affairs.

-

(4) With the exception of the Chair of the Commission, the
members of the Commission shall serve for a term of four (4.)
years provided, howevér, .in the discretio;l of the chief justice,
the initial appointments may be.for a term of less than four (4)

years so as to accomplish staggered terms for the membership of



-
"

'the Commission. A Commissioner may be appointed for additional

terms.

(5) A Commissioner who no longer meets the qualifications
of this rule shall be deemed to have completed the Commissioner’s
term and the Commissioner's office shall be deemed vacant. Any
vacancy on the Commission shall be filled by the chief justice,
upon the concurrence of a'majorit:y of the justices of the supreme
court, for the unexpired texrm. |
. . {(6) Thg 'Commiséion shall serve in an advisory capacity
only, shall give continuing consideration to thé enhancement of
professionalism in the practice of" law, and shall make reports
and/or recommendations to the supreme court, annually, regarding
implementation of the National Action Plan and.any otEher relevant

information regarding the work of the Commission.

(7) Commission members shall not receive compensation for

their services, but may be reimbursed for travel and other

expenses that are incidental to the performance of their duties.

(8) The Commission shall have no authority to impose
discipline upon any members of the Hawai‘i State Bar or to amend,
suspend, or modify the Hawai‘i Rules of Professional Conduct |
(I-iRPC) . The Commission., however, may, if appropriate, recommend
ahéndmeﬁts to the HRPC to the suéremé court for consideration.

IT IS FUR';‘HER ORDERED, pursuant to- the foregoing; that the
-following individuals are appointed as members of the Comn:ﬂssibn
on Professionalism, effective immediately upon the filing of this

order and for the term as specified below:

-5 -



For a term expiring on March 13..2007.

Hon. Karen Radius, First Judicial Circuit
Hon. Terence Yoshioka, Third Judicial Circuit
Hon. Daniel Foley, Appellate Court
"Hon. Susan Oki Mollway, Federal Court
Susan Arnett, HSBA
Terence O’Toole, HSBA
Carol Muranaka, Lawyers Fund for Client Protection
Steven Dixon, Attorneys & Judges Assistance Program
Wesley Park, Public member

For a term expiring on March 13, 2009

Hon. Joseph Cardoza, Second Judicial Circuit
Hon. Trudy Senda, Fifth Judicial Circuit
Hon. Steven Levinson, Appellate Court
Calvin Young, HSBA
Michael Nauyokas, HSBA
Carol Mon Lee, Richardson School of Law
Carole Richelieu, ODC
Grace Nihei Kido, Board of Bar Examiners
Petra Bray, Public member
Nathan Nikaido, Public member

' IT IS FINALLY ORDERED that the HONORABLE JAMES E. DUFFY,
JR., is aépointed as the Chief Justice’s designee and shall serve
as Chair of tﬂe Commission:

DATED: Honolulu, Hawai‘i, March 14, 2005.

FOR THE COURT:

4
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ef Justic
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PROPOSED AMENDMENT OF THE

RULES OF THE SUPREME COURT OF THE STATE OF HAWAI‘I '
(New material proposed underlined)

Rule 1. ADMISSION TO THE BAR.
* * %
1.9. Pro hac vice appearance of counsel.
(a) Any attorney actively licensed to practice law by

the highest court of a state or territory of the United
States or the District of Columbia who is not a resident of
Hawai’i may be permitted to associate himself or herself

with a member or members of the Hawai'i bar (local counsel)
in the presentation of a specific case at the discretion of
the presiding judge or judges. The petition or motion for
pro hac vice appearance and any subsequent documents
submitted on behalf of a party must be filed by local
counsel and must comply with subsection (b) of this Rule. An
attorney allowed to appear pro hac vice in a case may
continue on appeal in the same case without filing a new
petition or motion for pro hac vice admission so long as
the attorney complies with all applicable Hawai‘i statutes,
laws, and rules of the court[’] in addition to other
provisions of this Rule.

An attorney allowed to appear pro hac vice shall, for
each year the order is effective, pay to the Hawai‘i State
Bar an annual Disciplinary Board fee authorized by the
supreme court, provided that if the attorney is allowed to
appear in more than one case, only one fee shall be paid.

The Hawai‘i State Bar may assess a reasonable fee to
register and collect this fee on an annual basis.

Failure to file proof of such payment in the record,
within 10 days after entry of the order and in January of
each subsequent year in which the case is pending, voids the
order allowing the appearance pro hac vice, and a new
petition or motion for pro hac vice appearance must be
filed and approved by the presiding judge or judges. [?]

(b) Local counsel shall file the petition or motion for
pro hac vice appearance and the petition or motion shall be
supported by:

(1) the declaration of local counsel that provides,
at minimum, the following information:
() local counsel’s business address and

address for service of process as service; and

! A pro hac vice counsel should be subject to Hawai‘i statutes,

laws, and rules of court. This requirement should be clear and consistent
throughout the rule.

2 The addition of “or judges” is consistent with the language in
the fifth line of subsection (a) that refers to “presiding judge or judges.”



(B) affirmation that local counsel
understands he or she is the attorney of record
and is ultimately responsible for all phases of
the litigation;
(2) the declaration of the applicant for pro hac
vice admission that provides, at minimum, the
following information:
(A) the applicant’s business address, the name
of the law firm the attorney is associated with
and the address of the law firm;
(B) every state and federal jurisdiction|[s]
to which the applicant has been admitted to
practice law and a certificate of good standing
from each listed jurisdiction in which the
applicant is currently licensed in active
status; 3] .
() any and all disciplinary proceedings [that
have been filed against the applicant] in which
the applicant was disciplined [and the disposition
of those proceedings], any pending disciplinary
proceedings against the applicant, or a
statement, if applicable, that the applicant
has never been the subject of any disciplinary
proceeding; [*]

(D) the title and case number of each case and
court in this State in which the applicant has
been allowed to appear pro hac vice and the
present status of each case; and

(E) an affirmation that, if admitted, the

applicant will comply with allapplicable Hawai'i
statutes, [and] Iaws, and [all] rules of the

courts[; is familiar with] including the Hawai‘i
Rules of Professional Conduct and Guidelines of
Professional Courtesy and Civility for Hawai‘i
Lawyers.

(F) an affirmation that, if admitted, the

applicant will be subject to all applicable
Hawal i statutes, laws, rules of the court, and

(Understands that when admitted pro hac vice,
the applicant will be subject to] the Hawai i
disciplinary process|[,] with respect to any acts
or omissions occurring during representation
pursuant to this Rule. [°]

3 The requirement of section (b) (2) (B) has the potential to be

onerous. It is recommended that it be verified that these certificates are
readily available in every state and federal jurisdiction and that the good
standing certificate be required only from jurisdictions in which the
applicant is currently licensed in active status.

4 These changes would prevent an applicant who has been subject to
non-meritorious disciplinary claims from having to repeatedly disclose such
proceedings.

5 The changes to subsection (b) (2) (E) and the addition of (b) (2) (F)
would clarify that pro hac vice counsel is required to comply with our law
and is subject to our disciplinary process for violation of such law. See



(c) An attorney allowed to appear pro hac vice pursuant

to this Rule is subject to the jurisdiction of Hawai'‘i

courts with respect to all applicable Hawai’‘i statutes,
lawg, and rules of the courts [governing the conduct of
attorneys] to the same extent as any other attorney admitted
to practice in the courts of this state. The attorney
allowed to appear pro hac vice is subject to the
disciplinary jurisdiction of the Office of Disciplinary
Counsel and the Disciplinary Board of the Supreme Court of

Hawai'i. The court in which an attorney is allowed to
appear [®] [appearing] pro hac vice or the Supreme Court of

Hawai'i may, for violations of Hawai‘i law, the Hawai‘'i Rules
of Professional Conduct, or orders of the court, revoke
[withdraw] the permission for the attorney to appear pro
hac vice.

(d) Local counsel of record shall sign all pleadings,
motions, briefs, or any other documents submitted in the
case, and shall participate actively in all phases of the
case and be prepared to go forward with the case [at all
times] as required[’]. Service of all papers and pleadings
shall be upon local counsel, and shall constitute service
upon pro hac vice counsel and their client(s).[®]

(e) Local counsel shall provide to the Hawai'i State Bar
Association a copy of the order allowing the appearance of

counsel pro hac vice and shall notify the Hawai'i State Bar
Association when the case is closed or the order granting
pro hac vice admission is no longer wvalid.

also note 1.

6 The proposal clarifies that the court may revoke the attorney’s
pro hac vice status before the attorney has actually appeared before the
court. See also note 1.

7 This revision would make the burden on local counsel, and perhaps
the financial burden on the client, less severe.

8 Although authority for service of papers and pleading on local
counsel is implied in subsection (b) (1) (A), and is commonly included in pro
hac vice orders, a specific provision should be included.
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PROPOSED AMENDMENT OF THE
RULES OF THE SUPREME COURT OF THE STATE OF HAWAI'I '

(New material proposed underlined)

Rule 1. ADMISSION TO THE BAR.
1.9A. Pro hac vice appearance of counsel for arbitration proceedings.

(a) Approval to appear pro hac vice. An attorney not
licensed in Hawai‘i, but who is admitted to practice and in
good standing with the highest court of a state or
territory of the United States or the District of Columbia,
may associate with a licensed Hawai‘i attorney (Hawai‘i
attorney) to represent parties in the course of or in
connection with an arbitration proceeding in Hawai‘i that
concerns a legal dispute over a Hawai‘i-related matter,
provided that the petition to appear, accompanied by the
materials set forth in subsection (b) of this Rule, is
approved in writing by the arbitrator or, if there are
multiple arbitrators, a majority of the arbitrators.

If the subject arbitration results in a judicial
proceeding, the out-of-state attorney must comply with Rule
1.9 of these Rules to appear as counsel in the court
proceeding.

(b) Contents of the application. The Hawai‘i attorney to the
arbitration shall submit to the arbitrator(s) in the
subject arbitration a petition for pro hac vice appearance
by the out-of-state attorney, and shall serve the petition
upon all parties to the arbitration, along with the
following in support of the petition:

(1) REQUIRED INFORMATION. The petition shall
provide the following information:
(A) the case name and number, the name of the
arbitrator(s), and the arbitral forum for the
proceeding in which the out-of-state attorney
seeks to appear;
(B) the out-of-state attorney's law firm name,
office address, email address, and telephone
number ;
(C) the courts in which the out-of-state
attorney has been admitted to practice and the
dates of admission; and
(D) the title of all courts and other forums in
Hawai‘i in which the out-of-state attorney has
sought to appear as counsel pro hac vice in the
preceding 5 years (including but not limited to
petitions pursuant to this Rule); the name and
number of each such case or proceeding; the
date of each application or petition; and
whether or not the application or petition was
approved. If the attorney has made repeated



appearances as counsel in Hawai‘i during the
preceding 5 years, the petition shall reflect
the special circumstances that warrant the
approval of the attorney's appearance in the
subject arbitration.

(2) REQUIRED DECLARATION BY OUT-OF-STATE
ATTORNEY. In addition, the out-of-state attorney
shall provide a declaration that declares
accurately and truthfully to the best of the
attorney's knowledge, under penalty of law, that
the out-of-state attorney:
(A) is in good standing before the courts where
the attorney's license to practice law is
active;
(B) is not currently, and has not been in the
past, suspended or disbarred from the practice
of law before any court or has otherwise been
disciplined or, if the attorney has been
disciplined or is subject to a pending
disciplinary proceeding, providing material
information about those proceedings;
(C) is not a resident of the State of Hawai‘i,
and is not regularly engaged or employed as an
attorney in Hawai‘i; and
(D) if given approval to represent a party in
the arbitration, agrees to be subject to the
jurisdiction of the courts of this state with
respect to the laws of this state governing the
conduct of attorneys, including the
disciplinary jurisdiction of the Supreme Court
of the State of Hawai‘i and the Disciplinary
Board of the Hawai‘i Supreme Court, and will
comply with applicable Hawai‘i laws, arbitration
rules, the Hawai‘i Rules of Professional
Conduct, and the Guidelines of Professional
Courtesy and Civility for Hawai‘i Lawyers.

(3) REQUIRED DECLARATION BY HAWAI'I ATTORNEY. The
Hawai‘i attorney submitting the petition shall
provide a declaration that declares accurately and
truthfully to the best of the attorney's
knowledge, under penalty of law:
(A) the business address and address for
service of documents for the Hawai‘i attorney;
and
(B) an affirmation that he or she is the
attorney of record and is responsible for all
phases of the subject arbitration.

(c) Disposition of the petition. The arbitrator(s) shall
respond to the petition in writing. The arbitrator(s) may
approve the petition if the requirements in subsection (b)
of this Rule have been satisfied. The petition shall be
disapproved for failure to submit and serve the petition as
described in subsection (b). In the absence of special



circumstances, repeated appearances as counsel in Hawai‘i
during the preceding 5 years may be grounds for disapproval
of the petition and disqualification from serving as an
attorney in the subject arbitration.

Upon written approval of the petition by the arbitrator(s),
the Hawai‘i attorney shall forthwith submit a copy of the
order approving the petition, along with a copy of the
petition, to the Hawai‘'i State Bar Association.

The arbitrator(s) in the subject arbitration or the Supreme
Court of the State of Hawai‘i may revoke the permission for
the attorney to appear in the subject arbitration if the
attorney submitted a declaration containing false
information or a material omission, violated Hawai‘i law,
violated the Hawai‘i Rules of Professional Conduct, or
violated an order of the arbitrator(s).

(d) Duties of the pro hac vice attorney. The out-of-state
attorney admitted pro hac vice in an arbitration shall pay
to the Hawai‘i State Bar Association the annual Disciplinary
Board fee and the annual Lawyers' Fund for Client
Protection fee authorized by the Supreme Court of the State
of Hawai‘i, provided that if the attorney is allowed to
appear in more than one case, only one set of annual fees
shall be paid. The Hawai‘i State Bar may assess a reasonable
fee to register and collect these fees on an annual basis.
Proof of payment of the required fees shall be served on
the arbitrator(s), the parties to the subject arbitration,
and the arbitral forum. For each subsequent year that the
approved petition is effective, the out-of-state attorney
shall pay the annual fees in January and serve proof of
payment upon the arbitrator(s), the parties to the subject
arbitration, and the arbitral forum.

Failure to pay the annual fees within 10 days after entry
of the order approving the petition, and in January of each
subsequent year, renders the order approving the petition
no longer valid, and a new petition must be filed.

The out-of-state attorney shall notify the Hawai‘i attorney,
the arbitrator(s), and the parties to the subject
arbitration when there is any material change to the
information provided under subsections (b) (1) and (b) (2) of
this Rule.

(e) Duties of the Hawai‘i attorney. The Hawai‘i attorney
shall sign all pleadings, motions, briefs, or any other
documents submitted in the subject arbitration, and shall
participate actively in all phases of the arbitration and
be prepared to go forward with the arbitration as required.
Service of all papers and pleadings shall be upon the
Hawai'i attorney and shall constitute service upon the out-
of-state attorney and their client(s).

The Hawai‘i attorney shall notify the Hawai‘i State Bar
Association when the arbitration is completed or the order
approving the petition is no longer valid.

(£) Unauthorized practice of law. An attorney not licensed
in Hawai‘i who fails to obtain approval to represent a party
in an arbitration proceeding as required by this Rule, and



who proceeds to represent a party in an arbitration
proceeding, is subject to referral to appropriate
authorities for potential violation of Hawai‘i Revised
Statutes § 605-14 (Unauthorized practice of law prohibited)
and other applicable laws.

(g) The pro hac vice attorney is subject to Hawai‘i
jurisdiction. An attorney approved to appear in an
arbitration proceeding under this Rule is subject to the
jurisdiction of Hawai‘i courts with respect to all
applicable Hawai‘i laws and rules to the same extent as any
other attorney admitted to practice in this state. The
attorney approved to appear in an arbitration proceeding
under this Rule is also subject to the disciplinary
jurisdiction of the Supreme Court of the State of Hawai‘i
and the Disciplinary Board of the Hawai‘i Supreme Court.

(h) Limits of this Rule. Any party to an arbitration
arising under a collective bargaining agreement subject to
either state or federal law may be represented in the
course of and in connection with those proceedings by any
person, regardless of whether that person is licensed to
practice law in Hawai‘i, if the representation is consistent
with the laws governing such proceedings.

This Rule does not apply to proceedings before state or
federal administrative boards or agencies that are
authorized to establish their own rules governing the
practice of out-of-state attorneys before those bodies.
This Rule does not negate the rights of parties to be
represented by a person of their choosing so long as that
right is established as a matter of a specific state or
federal law.



The 2019 proposed changes to RSCH Rule 1.9 provided as follows:

The title of the Rule would be amended to provide: Pro hac vice

appearance of counsel for court proceedings.

Subsection (a) would be amended as follows:

An attorney allowed to appear pro hac vice shall, for each year the
order is effective, pay to the Hawai‘i State Bar an annual Disciplinary
Board fee authorized by the supreme court, provided that if the
attorney is allowed to appear in more than one case, only one fee shall
be paid. The Hawai‘i State Bar may assess a reasonable fee to register

and collect this fee on an annual basis. Within 10 days after entry of

an order granting a petition or motion for pro hac vice appearance, and

also within 10 days of making subsequent fee payments in January of

each yvear, the attorney shall file proof of payment of the required

fees in the record of the court in which the case is then pending.

appearance—must—be filed. Failure to pay the required fees within 10

days after entry of the order approving the petition or motion, and in

January of each subsequent year, renders the order approving the

petition or motion no longer valid, and a new petition or motion must

be filed.
Subsection (b) (D) would be amended as follows: the title and case
number of each case, and the court or other forum in this State, in

which the applicant has sought and/or been allowed to appear pro hac

vice and the present status of each case; ard



A new subsection (b) (E) would provide: if the applicant has made

repeated appearances as counsel in Hawai‘i during the preceding 5 years,

the special circumstances that warrant the approval of the attorney’s

appearance in the subject case;

Subsection (b) (E) would be renamed to subsection (b) (F) and would be
amended as follows: an affirmation that, if admitted, the applicant
will comply with all applicable Hawai‘i statutes, laws, and rules of the
courts including the Hawai‘i Rules of Professional Conduct and
Guidelines of Professional Courtesy and Civility for Hawai‘i Lawyers—;
and

Subsection (b) (F) would be renamed to subsection (b) (G)

Subsection (c) would be amended as follows: An attorney allewed
approved to appear pro hac vice pursuant to this Rule is subject to the
jurisdiction of Hawai‘i courts with respect to all applicable Hawai‘i
statutes, laws, and rules of the courts to the same extent as any other
attorney admitted to practice in the courts of this state. The attorney
allowed—approved to appear pro hac vice is subject to the disciplinary
jurisdiction of the Supreme Court of Hawai‘i. The court in which an
attorney is allewed-approved to appear pro hac vice or the Supreme
Court of Hawai‘i may, for violations of Hawai‘i law, the Hawai‘i Rules of
Professional Conduct, or orders of the court, revoke the permission for
the attorney to appear pro hac vice, or impose any other appropriate
sanction.

A new subsection (f) would be added, and would provide as follows: An

attorney not licensed in Hawai‘i who fails to obtain approval to

represent a party in a court proceeding as required by this Rule, and

who proceeds to represent a party in a court proceeding, is subject to

referral to appropriate authorities for potential violation of Hawai‘i




Revised Statutes § 605-14 (Unauthorized practice of law prohibited) and

other applicable laws.




The proposed revisions to RSCH Rule 2.1 provided as follows:

Any attorney admitted to practice law in this state, and
any attorney specially admitted by a court of this state
for a particular proceeding, and any attorney specially
admitted to appear in an arbitration proceeding under Rule
1.9A of these Rules is subject to the exclusive
disciplinary jurisdiction of the supreme court and the
Board hereinafter established.

Nothing herein contained shall be construed to deny to any
court such powers as are necessary for that court to
maintain control over proceedings conducted before it, such
as the power of contempt, nor to prohibit any voluntary bar
association from censuring a member or suspending or
expelling a member from membership in the association.
Further, nothing herein contained shall be construed to
deny to any arbitrator or arbitration panel such powers as
the arbitrator or arbitration panel may have that are
necessary to maintain control over a particular arbitration

proceeding.







APPENDIX D



PROPOSED AMENDMENT OF THE
RULES OF THE SUPREME COURT OF THE STATE OF HAWAI'I '

(New material proposed underlined)

Proposal to amend RSCH Rule 22 by inserting a new subsection regarding

harassment and discrimination as topics of mandatory continuing legal

education.

Rule 22. MANDATORY CONTINUING LEGAL EDUCATION.

(b) Ethics and Professional Responsibility Minimum. A%
Teast—onee—every—3—years—in Within every 3-year period in
which CLE credits are required, every active member shall
complete 12 hours of approved ethics or professional
responsibility education, with at least 1 hour from
subsection (1) and the other hour from subsection (2)
below. These credit hours shall count toward the annual CLE
requirement. “Ethics or professional responsibility
education” means those courses or segments of courses
devoted to:

(1) (i) the Rules of Professional Conduct;

42+ (ii) the professional obligations of the lawyer to
the client, the judicial system, the public and other

lawyers;

423 (iii) substance abuse and its effects on lawyers
and the practice of law;

(4) (iv) client trust administration, —bias—awareness
and—preveniien—and—aoeerse—teo—Jusiices or

(v) access to justice.

(2) awareness and prevention of bias, harassment, and
discrimination.




PROPOSED AMENDMENT OF THE
HAWAI‘TI RULES OF PROFESSIONAL CONDUCT !

(New material proposed underlined)

Proposal to amend HRPC Rule 8.4 by inserting a new subsection regarding
harassment and discrimination.

Rule 8.4.

MISCONDUCT.

It is professional misconduct for a lawyer to:

Comments:

(a) attempt to violate the Rules of Professional Conduct,
knowingly assist or induce another to do so, or do so
through the acts of another;

(b) commit a criminal act that reflects adversely on the
lawyer's honesty, trustworthiness, or fitness as a lawyer
in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit
or misrepresentation;

(d) Reserved;

(e) state or imply an ability to influence improperly a
government agency or official; or

(f) knowingly assist a 3judge or judicial officer in
conduct that is a violation of applicable rules of judicial
conduct or other law; or

(g) fail to cooperate during the course of an ethics
investigation or disciplinary proceeding.

(h) engage in conduct while acting in a professional
capacity that the lawyer knew or reasonably should have
known is harassment or discrimination on the basis of race,
sex, religion, mnational origin, ethnicity, physical or
mental disability, age, sexual orientation, marital status,
gender identity and/or gender expression. This paragraph
shall neither 1limit the ability of the lawyer to accept,
decline, or withdraw from representation consistent with
other Rules, nor does it infringe on any Constitutional
right of a lawyer, including advocacy on matters of public
policy, the exercise of religion, or a lawyer’s right to
advocate for a client.

[6] Definitions with respect to subsection (h) of Rule 8.4:




“Professional capacity” as used in this rule includes
(1) acts occurring in the course of representing

clients; (2) interacting with witnesses, coworkers,
court personnel, lawyers, or others, while engaged in
the practice of law; (3) or operating or managing a

law firm or law practice.

“Harassment” on the basis of race, sex, religion,
national origin, ethnicity, physical or mental
disability, age, sexual orientation, gender identity
and/or gender expression as used in this section
means derogatory, offensive, obnoxious, or demeaning
conduct or communication and includes, but is not
limited to, unwelcome sexual advances, or other
conduct or communication unwelcome due to its
implicit or explicit sexual content, or any conduct
defined in HRS § 604-10.5 and HRS § 711-1106.

“Discrimination” on the basis of race, sex, religion,
national origin, ethnicity, physical or mental
disability, age, sexual orientation, gender identity
and/or gender expression as used in this section
means conduct or communication that a lawyer knows or
reasonably should know manifests an intention: to
treat a person as inferior based on one or more of
the characteristics 1listed in this paragraph; to
disregard relevant considerations of individual
characteristics or merit because of one or more of
the listed characteristics; or to cause or attempt to
cause interference with the fair administration of
justice based. on one or more of the 1listed
characteristics.




PROPOSED AMENDMENT TO
THE GUIDELINES OF PROFESSIONAL COURTESY
AND CIVILITY FOR HAWAI‘I LAWYERS

Section 15. Harassment or Discrimination

A lawyer should refrain from engaging in conduct while
acting in a professional capacity that the lawyer knew or
reasonably should have known is harassment or
discrimination on the basis of race, sex, religion,
national origin, ethnicity, physical or mental disability,
age, sexual orientation, marital status, gender identity
and/or gender expression. This paragraph shall

neither limit the ability of the lawyer to accept, decline,
or withdraw from representation consistent with other
Rules, nor shall it infringe on any constitutional right of
a lawyer or client.
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HAWAI‘I SUPREME COURT COMMISSION ON PROFESSIONALISM
Meeting of January 23, 2015
2:00 p.m. - 3:15 p.m.
Supreme Court Administrative Conference Room

PRESENT: Chair: Associate Justice Richard W. Pollack

Members: Susan Arnett, Associate Judge Lisa M. Ginoza, Joanne
Grimes, David Hall, Associate Judge Katherine G. Leonard, Judith Pavey,
D. Kapua‘ala Sproat, and Kevin Takata.

HANDOUTS: 1 Agenda

IL

III.

) Minutes of the Meeting of October 10, 2014

3) Recommended Revisions to Rule 1.9 of the Rules of the Supreme
Court State of Hawai‘i (previously distributed and submitted to
supreme court 11/14/14)

€)) Documents previously distributed on Civility and Professionalism
Guidelines

WELCOME AND ANNOUNCEMENTS

Justice Pollack welcomed and thanked the members of the Commission for attending the
meeting. Justice Pollack noted that there was not a quorum of members present at the
meeting.

Justice Pollack recognized Associate Judge Daniel R. Foley’s ten years of service on the
Commission and noted that Judge Foley recently resigned from his position on the
Commission due to a conflict of interest. Justice Pollack welcomed and introduced
Associate Judge Lisa M. Ginoza of the Intermediate Court of Appeals, who was
appointed to the Commission on January 21, 2015.

MINUTES OF MEETING OF OCTOBER 10, 2014.

Because there was not a quorum of members present, the Commission did not review the
minutes of the meeting of October 10, 2014.

DISCUSSION OF GUIDELINES OF PROFESSIONAL COURTESY AND
CIVILITY FOR HAWAI‘l LAWYERS

Attendees discussed whether they find the Guidelines of Professional Courtesy and
Civility for Hawai‘i Lawyers (“Guidelines”) helpful in practice. One member stated that
lawyers will sometimes remind each other of the guidelines. She noted that it may be
helpful to question younger lawyers about the usefulness of the guidelines, and she
suggested that younger lawyers may face civility issues more frequently. It was also
noted that civility issues frequently arise with more experienced attorneys as well.



A member suggested that a central issue is how to bring the guidelines to the forefront of
attorneys’ minds. One member recommended a bar journal article, and another inquired
whether the Guidelines are taught to students of William S. Richardson School of Law.
Professor Kapua‘ala Sproat offered to speak to Richardson professor, Randall Roth,
about the curriculum. It was also noted that the guidelines may be taught in the
mandatory course for newly admitted bar members.

The Commission next discussed whether the Commission should solicit feedback from
judges and bar members about civility issues and the current effectiveness of the
Guidelines. It was suggested that the Commission conduct a survey of bar members. It
was discussed whether the HSBA might be able to facilitate a communication to bar
members through an email or a post on the HSBA website. One member suggested that
the communication could be sent to the section chairs of HSBA sections for distribution.

It was asked how the Commission would collect the responses of bar members. One
member suggested that the communication to bar members could give the option of
writing to the Supreme Court or the HSBA with comments. Another member
recommended that an online survey or other electronic option would be easiest for
members and would likely result in more responses. The members agreed that it would
be appropriate to provide a two-week period for receipt of the feedback. Susan Arnett
agreed to draft a message for distribution to bar members, and Judith Pavey agreed to
draft a letter addressed to circuit and district court judges.

There was a consensus amongst the members that they do not refer to the guidelines with
regularity. It was discussed whether the guidelines could be more “user-friendly.” One
member commented that the headings are very clear but that the text of the guidelines
could be more accessible. Several members found that the examples provided in the
guidelines were very helpful. One member noted that the tone of the guidelines is
appropriate given that they are aspirational.

The Commission considered reviewing other states’ recently amended civility guidelines
for possible revisions. One member suggested that the Commission consider whether the
guidelines should be expanded to include current issues of concern such as technology,
social media, and privacy. There was a brief discussion regarding the protection of the
attorney client privilege as it relates to cybercrimes.

The meeting attendees decided that is was appropriate for the Commission to first collect
the results of the survey of judges and lawyers before proceeding upon other possible
steps. Justice Pollack said that he would forward a letter to the judges soliciting their
feedback on the guidelines.

NEXT MEETING/ADJOURNMENT

The next meeting was scheduled for April 24, 2015, at 2:30 p.m. With no new business,
the meeting adjourned at 3:15 p.m.



HAWAI‘l SUPREME COURT COMMISSION ON PROFESSIONALISM
Meeting of April 17, 2015
2:30 p.m. —4:00 p.m.
Supreme Court Administrative Conference Room

PRESENT: Chair: Associate Justice Richard W. Pollack

Members: Liam Deely, Associate Judge Lisa M. Ginoza, Joanne Grimes
(phone), David Hall, Grace Nihei Kido, Jane Kwan, Associate Judge
Katherine G. Leonard, Michael Marr, Judith Pavey, Richard Platel,
Judge Barbara Takase (phone), Calvin Young

Others: Rebecca Copeland, Pat Mau Shimizu (phone)

HANDOUTS: 1) Agenda

IL

III.

2) Minutes of the Meeting of October 10, 2014

3) Minutes of the Meeting of January 23, 2015

4) Responses from Judges Regarding the Guidelines of Professional
Courtesy and Civility for Hawai‘i Lawyers

5) Conference of Chief Justices, Resolution 1 Commending the
American Civil Trial Bar Roundtable Policy Paper on Increasing
the Professionalism of American Lawyers (White Paper Included)

6) Guidelines of Professional Courtesy and Civility for Hawai‘i
Lawyers and Research on Civility and Professionalism Guidelines
in Other Jurisdictions (previously distributed)

WELCOME AND ANNOUNCEMENTS

Justice Pollack welcomed and thanked the members of the Commission for attending the
meeting. Justice Pollack introduced the new members of the commission: Liam Deeley,
Richard Platel, Jane Kwan, and Michael Marr. Justice Pollack also introduced Rebecca
Copeland who was appointed to the commission effective April 27, 2015, and was in
attendance.

MINUTES OF MEETING OF OCTOBER 10, 2014 AND JANUARY 23, 2015

The Commission unanimously adopted the minutes of the meetings of October 10, 2014,
and January 23, 2015.

DISCUSSION OF GUIDELINES OF PROFESSIONAL COURTESY AND
CIVILITY FOR HAWAI‘l LAWYERS

Attendees first discussed the distribution of an inquiry to HSBA members regarding the
Guidelines of Professional Courtesy and Civility for Hawai‘i Lawyers (“Guidelines™).
Pat Mau Shimizu indicated that the HSBA was willing to distribute the inquiry to bar
members on behalf of the Commission. Justice Pollack noted that an ABA white paper
regarding the professionalism of American lawyers was distributed for the Commission



members’ reference, and he suggested that the members next discuss the comments the
Commission received from judges regarding the Guidelines.

The Commission first discussed Judge Rhonda Nishimura’s suggestion that Section 9 of
the Guidelines should provide that reasonable and timely notice be given to non-party
witnesses in the scheduling of depositions. It was noted that this matter is covered by
Section 1 of the Guidelines, which one member suggested was a reason against
incorporating it also in Section 9. Section 14 of the Guidelines regarding document
modification was also discussed in relation to an observation of Judge Nishimura. The
members agreed that Section 14 should remain in the Guidelines.

The Commission next discussed Judge Nishimura’s comment that the court is often
uninformed regarding whether the parties are pursuing binding arbitration or mediation.
One member commented that she perceived a difference between binding arbitration and
mediation, noting that the parties should always be trying to mediate the case. It was
noted that the parties are typically required to provide such information in the pre-trial
statement and that mediation is discussed at the first status conference. Another member
suggested that Judge Nishimura’s concern may already be addressed by Rule 12 of the
Rules of the Circ