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| respectfully dissent fromthe Majority’ s opinion,
which will prohibit the consolidation of hearings on notions to
suppress with trials when both parties consent on the record.

This court first determned in State v. Doyle, 64 Haw.
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229, 638 P.2d 332 (1981), and later recognized in State v.

Thomas, 72 Haw. 48, 805 P.2d 1212 (1991), that consolidation of a
hearing on a notion to suppress with a trial was perm ssi bl e when
both parties agreed on the record to such a consolidation.?

Doyl e was decided in 1981. Thus, such consolidati ons have been
aut horized in Hawai ‘i courts for nearly forty years.

The Majority overrules this court’s precedent in Doyle
and Thonmas sua sponte. Neither party in this case at any tine
suggested that the trial court’s consolidation of the suppression
hearing and trial was inproper or contrary to Hawai ‘i Rul es of
Penal Procedure (HRPP) Rule 12(e). Rather, both parties
expressly agreed to consolidate Chang’s hearing on his notion to
suppress with his bench trial. As Chang’s attorney expl ai ned,
the parties were “consolidating everything so [that they
woul dn’t] have to have multiple hearings [on] nultiple dates.”

As the Majority acknow edges, the commentary to HRPP
Rule 12(e) indicates that the provision’s intent is to protect

the State’'s statutory right, prior to trial, to appeal an adverse

1 Doyl e’ s hol ding was based, in part, on State v. Texeira, 62 Haw 44, 46,
609 P.2d 131, 134 (1980), a case wherein this court recognized, but did not
explicitly hold, that parties could stipulate to consolidate hearings on
notions to suppress with trials.
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ruling on a suppression notion.? See Majority at 9-10; Comm For
Penal Rul es Revision of the Judicial Council of Haw., Proposed

Hawai ‘i Rul es of Penal Procedure at 80 (June 1975); Doyle, 64

Haw. at 231 n.2, 638 P.2d at 334 n.2. Gven this purpose, it
woul d appear that the State should have the ability to waive that
protection if it chooses to do so, as long as it is willing to
accept the possibility that its appeal rights could be lost if
the defendant is ultinmately acquitted. Parties often nust nmake
strategic decisions about whether and when to file appeals and |
respectfully disagree with the Majority’s suggestion that
all ow ng the prosecution to do so in this context would denigrate
the judicial process or inproperly delegate the court’s
authority. See Majority at 29 n. 20.

The Majority also identifies a nunber of potenti al
consequences for a defendant who agrees to consolidate, including
t he defendant’ s hanpered ability to obtain a deferred acceptance
of a guilty or no contest plea, enter a conditional plea, or know
t he evidence against himor her prior to trial. See Majority at
25-28. Again, | fail to see why defendants should not be able to

choose to forgo those possible benefits, and to instead have the

2 To support its position, the Majority cites to cases from other
jurisdictions, which interpret their court rules to require the determ nation
of suppression notions prior to trial. See Majority at 14-17. Notably, none

of these cases address the main issue here, which is whether the parties
shoul d be able to waive such a requirenent upon stipulation
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case resolved at one tine, rather than in multiple proceedings.

To be sure, defendants should be advised of their
rights with respect to a consolidated hearing and trial. Thus,
woul d hold that where the consolidation of a pre-trial
suppression hearing and trial is proposed, the trial court should
give a nodified Lewi s advisenent prior to seeking confirmation
that the defendant consents to consolidation.® Providing the
advi senent at that time would ensure that the defendant
understood the ram fications of providing such consent.

Specifically, the advisenment would need to make cl ear
that: (1) the defendant has the right to testify and the right
not to testify pertaining to the suppression hearing, as well as
to trial; (2) the defendant’s decision to testify or to remain
silent with regard to the notion is independent of the
defendant’s decision to testify or to remain silent at trial; and
(3) the defendant’s suppression hearing testinony may not be used
as evidence at trial wthout the defendant’s consent.

| enphasi ze, again, that the ability of the district
court to consolidate the proceedi ngs was not raised, briefed, or

argued by the parties before this court. This court should not

s Al ternatively, the trial court could decline to consolidate the two
proceedings. |In that event, once the suppression hearing is conplete, the
parties could stipulate to admt sone or all of the hearing testinobny as
evidence at trial.
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change such a well-settled procedure on our accord w thout being
fully informed by those who will be directly affected by that
change. Rather than acting sua sponte, | believe a better
approach would be to present the issue to the penal rules
commttee, for consideration of possible amendnents to HRPP Rul e
12. Under that approach, all interested parties, including the
bar and public, could provide their input.

Accordingly, | respectfully dissent.

/s/ Mark E. Recktenwal d

/' s/ Paula A. Nakayama




