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1 Chi ef Justice Recktenwald wites for the court, except with respect to
whet her, prospectively, trial courts nay consolidate hearings on notions to
suppress evidence with trials. Wth respect to that issue, Justice Pollack
wites for the majority of the court, and Chief Justice Recktenwal d

respectful ly dissents.
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. 1 NTRODUCTI ON

This case requires us to consider the advisenents that
a trial court provided a defendant with regard to the right to
testify, when the court consolidated a suppression notion with
the trial on the nerits.

Davi s Yen Hoy Chang (Chang) was charged with Operating
a Vehicle Under the Influence of an Intoxicant (OVU I).2? Chang
filed a notion to suppress statenents that he all egedly nade to
the police officer who arrested him The District Court of the
First Crcuit consolidated the hearing on Chang’s notion to
suppress with his bench trial, and provided Chang with several
advi senments about his right to testify. Chang declined to
testify. The district court granted the suppression notion in
part, but found Chang guilty. After unsuccessfully appealing to
the Internediate Court of Appeals (ICA), Chang tinely filed an
application for wit of certiorari with this court.

We conclude that the district court erroneously advised
Chang with regard to his right to testify in the context of a

consol i dated suppression hearing and trial. Accordingly, we

2 Hawai i Revised Statutes (HRS) 8§ 291E-61(a)(1) (2007) provides: “A
person commts the of fense of operating a vehicle under the influence of an
intoxicant if the person operates or assunes actual physical control of a
vehicle[ wjhile under the influence of alcohol in an anmount sufficient to
impair the person’s normal nental faculties or ability to care for the person
and guard agai nst casualty[.]”

2
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vacate his conviction, and remand the case for further
pr oceedi ngs.
I'1. BACKGROUND
A District Court Proceedings
1. Prelimnary Matters
Chang was charged by conplaint with OWUI. Chang filed
nmotions to suppress all verbal and non-verbal statenents that he
made after he was pulled over by Honolulu Police Departnent
O ficer Jared Spiker (Oficer Spiker) and prior to his arrest,
i ncluding his perfornmance on the standardi zed field sobriety test
(SFST) .
2. Consol i dat ed Suppressi on Hearing and Bench Tri al
At the outset of the proceeding, the court asked
def ense counsel if counsel was going to consolidate the hearing
on the notion to suppress with the bench trial. The district
court?® engaged Chang as foll ows:

The Court: M. Chang, based on what your attorney is
saying, it’'s my understanding that we're
going to consolidate this notion with the
trial[.] [I]s that your understanding as
wel | ?

Chang: Correct.

The Court: And that's what you want to do today?

s The Honorable Trish K Morikawa presided.

3
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Chang: Correct.

The Court: Okay. So then, since we're ultimately
doing a trial, 1'"mgoing to go through mny
[T trial questions.

After the district court asked Chang prelimnary
gquestions regarding a proposed pl ea agreenent, Chang pled not
guilty. The district court then accepted the parties’
stipulations, for the purposes of both the suppression notion and
trial, that Oficer Spiker was trained, experienced, and
qualified to adm ni ster and eval uate SFSTs; would testify only as
a lay witness; would not testify about the horizontal gaze
nystagmus (HGN) portion of the SFST; and woul d not make | egal
concl usions as to whet her Chang had passed or failed any portions
of the SFST.

The district court informed Chang of his right to
testify and his right not to testify at trial* as foll ows:

The Court: [S]ince we're doing this as a . . .
consolidated trial, | have to informyou,
M. Chang, you have the constitutional

4 This pre-trial advisement is required by State v. Mnteil, 134 Hawai ‘i
361, 371, 341 P.3d 567, 577 (2014), and State v. Lewis, 94 Hawai ‘i 292, 297,
12 P.3d 1233, 1238 (2000). “[P]rior to the start of trial, the court shall []
i nformthe defendant of [the] personal right to testify or not to testify and
[T alert the defendant that, if [the defendant] has not testified by the end
of the trial, the court will briefly question [the defendant] to ensure that
the decision not to testify is the defendant’s own decision.” State v. Han,
130 Hawai ‘i 83, 89, 306 P.3d 128, 134 (2013) (citing Lewis, 94 Hawai ‘i at 297,
12 P.3d at 1238). The court mnust al so advise the defendant at this tine that
t he defendant’s exercise of the right not to testify may not be used by the
fact finder when deternining the defendant’s innocence or guilt. Mnteil, 134
Hawai i at 373, 341 P.3d at 579.
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right to testify in your own defense. Do
you understand that?

Chang: Yes, | do.

The Court: Okay. Although you should consult with
your attorney regarding the decision to
testify, it is your decision and no one
can prevent you fromtestifying should you

choose to do so; do you understand?

Chang: | do.

The Court: Okay. |If you decide to testify, the
prosecutor will be allowed to cross-
exam ne you; do you understand?

Chang: I do understand that.

The Court: Okay. You also have a constitutiona
right not to testify and to remain silent.
Do you understand that as well?

Chang: Yes.

The Court: Okay. |If you choose not to testify, the
court cannot hold your silence against you
i n deci ding your case; do you understand?

Chang: Yes.

The Court: Do you have any questions about what |
have expl ai ned?

Chang: No, | do not.

The State called Oficer Spiker as its sole witness for
t he purposes of both the suppression notion and the trial.

a. O ficer Spiker’s Testinony

O ficer Spiker testified that at approximately 1:10

a.m on Novenber 13, 2016, he noticed Chang driving w thout

5
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illum nated headlights. Oficer Spiker observed Chang nake an
illegal left turn at an intersection with “at |east two signs

that [said] no left turn.” Oficer Spiker followed Chang and

pul | ed hi m over.

O ficer Spiker testified that as soon as he began
conversing wth Chang, who had been driving alone, he snelled a
“strong odor of alcohol” comng from Chang’s breath. He also
noticed that Chang’'s eyes were “red, watery, and glassy,” that
Chang’s face was flushed, and that Chang’s speech was sl urred.

O ficer Spiker asked for Chang’s driver’s license,
regi stration, and insurance, which Chang provi ded w t hout
difficulty or delay. Oficer Spiker informed Chang that he had
been pul | ed over because of his driving infractions and offered
Chang an SFST.®> At Oficer Spiker’s request, Chang exited his
vehicle without difficulty. O ficer Spiker testified that at
this point, Chang “was not free to | eave.”

O ficer Spiker testified that Chang agreed to

participate in the SFST and stated “that he had [had] sonme drinks

5 On cross-exam nation, O ficer Spiker explained that although he told
Chang that participation in the SFST was “voluntary,” he did not specifically
tell Chang that he had “the right to refuse” the test. Oficer Spiker
explained, “I didn't, like, demand he get out [of the vehicle] but | just kind
of said, . . . [I'n] going to offer you [an SFST] . . . based on your traffic
violations and indicia of alcohol, and if you'd like to participate, and then
he said yeah, he would.”
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earlier.” After Chang answered “no” to each of the nedical rule-
out questions posed by O ficer Spiker, Oficer Spiker
adm ni stered the SFST. The SFST consisted of the HGN test, the
wal k-and-turn test, and the one-leg-stand test. O ficer Spiker
testified that Chang did not performthe wal k-and-turn test or
the one-leg-stand test as instructed. Wth respect to the wal k-
and-turn test, Oficer Spiker noted that Chang started the test
before being instructed to do so; m ssed nunerous heel -to-toe
steps; stepped off the line three tines; and turned the wong way
wi thout the required pivot. Wth respect to the one-1|eg-stand
test, Oficer Spiker noted that Chang’s right foot touched the
ground multiple times during the bal ancing sets; Chang did not
| ook at his foot throughout the sets despite instructions to do
so; Chang ski pped nunbers as he counted; and Chang was “swayi ng
noti ceably.”

O ficer Spiker further testified that throughout the
SFST, Chang was argunentative, interrupted him and asked hi m at
| east five tines why he pulled Chang over, despite his repeated
explanations. O ficer Spiker also testified that, at sone point
during the SFST, Chang was offered a prelimnary al cohol
screeni ng device test (PAS), but refused the PAS because he said

“he didn't trust it.”
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Oficer Spiker testified that he arrested Chang for
OvWl, inlight of the totality of the circunstances. He
expl ai ned that he considers the “totality of the circunstances”
when deci di ng whet her to arrest someone for OVWU I, including the
amount of traffic violations observed, indicia of intoxication,
and an individual’s denmeanor, SFST performance, and abilities to
cooperate and follow instructions. O ficer Spiker also testified
that he did not at any point advise Chang regarding the right to
remain silent.

b. Hearing on the Mdtion to Suppress

After Oficer Spiker testified, the district court
addressed Chang’s notion to suppress. The follow ng di scussion
t ook place, wherein defense counsel initially indicated that
Chang intended to testify for purposes of the suppression
heari ng:

The Court: Wiy don’t we do the argunent on the notion
. first, okay? . . . . [Well, even
before then, did you want to have anyone
[T testify in regard to the notion? . .
[I]f you' re going to have [Chang] testify
inregard to the motion, | need to know.]

Wait. This is going to get alittle
confusing since we’'re doing the notion
conbined with the trial. So I'mgoing to



* k% ’ ¢ * k%

Tachi bana[®] him a second tine - okay.
Wait. So the State has no further

Wi t nesses. You're saying for purposes of
this nmotion you may have a wi tness?

Def ense: Only [Chang]. Only for purposes of this
noti on.

(Enphasi s added).

The district court proceeded to advise Chang that any
testinmony offered at the suppression hearing would be consi dered
for the purposes of trial:

The Court: [S]ince we're doing it as a consolidation
we kind of have to do it together so |I'm

going to Tachibana hinf.] . . . [We'll do
that but I'mfeeling like |’ m skipping
steps because you still didn't make your
nmotion and we still didn't — okay. Let me

j ust Tachi bana hi m because if you’re going
to have himtestify for purposes of the
noti on we gotta have that on the — okay.

The State: |'msorry, your honor, to interfere but
because this was consolidated, [] | would
assune if he testifies it’s going to be []
part of the trial

The Court: [T]lhat's the problemis if [Chang]’'s going
to testify it's also — since we're
consolidating it, it's part of the tria

as well.
Def ense: Right. And we can stipulate that we’'l
6 In Tachi bana v. State, 79 Hawai ‘i 226, 236, 900 P.2d 1293, 1303 (1995),

we held that trial courts nust advise crimnal defendants of the right to
testify and, where a defendant chooses not to testify, the trial court nust
obtain an on-the-record waiver of that right. This on-the-record waiver
serves as an assurance that the defendant was aware of the right to testify
and that the defendant’s wai ver of that right was know ng, voluntary, and
intelligent. 1d. at 234-37, 900 P.2d at 1301-04. Further, in State v.

Torres, 144 Hawai ‘i 282, 285, 439 P.3d 234, 237 (2019), we nade clear that
“trial courts nust engage the defendant in an on-the-record colloquy regarding
the right to testify and to not testify when either right is waived,

ef fectively nmaking such a colloquy necessary in every [crimnal] trial.”

9
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l[imt the questioning to the notion issue
because I'’m not having himgo into
particular details. And so sonetines
there'|l be a stipulation with the State
that we' Il just limt the questioning to
the notion and —

The Court: See, | don’t know how we can do that since
we're consolidating it.

Def ense: Well, that’s nore for efficiency
purposes[.] . . . If we consolidate, it
just neans we don’'t want to have a
separate hearing on the notions and a
trial another day, so for efficiency
purposes . . . we're consolidating
everything so we don’t have to have
nmul tiple hearings on nultiple dates.

The Court: Right. But what he testifies to I’ m going
to listen to it and decide in regard to

the trial as well. You see what | nmean?
So, . . . evenif vourelimtingit to
just the notion, whatever he gets up on
the stand to [say], |I'mgoing to actually

have to decide on it for the trial

Def ense: Understood. But there's an understandi ng
with the State that we're limting the
guestioning to the nmotion as . . . it
relates to the notion[.] . . . [T]hat's
how . . . historically we’ve done it, we
limt the question to the notion, we're
not going to go into, | guess, drinking
al cohol, that sort of thing, or if it
existed or not. |I'mjust focusing on the
interaction between himand the officer as
to the ordering out, the consent, [the]
vol untariness of [] the [SFST] and any
statenents, you know.

The Court: Okay. But the court’s going to listen to
all of that [testinony] and use all of
that in determning for the tria
[Chang’'s] quilt or innocence as well.

Because if [Chang] doesn’'t want to

10
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Def ense:

The Court:

The St ate:

The Court:

Def ense:

testify, | want to nake sure he has that
right not to testify. But if he testifies

for purposes of the nption, then we're
Kind of stuck at that point since we're
consolidating the motion and the trial, so

| can’t unhear what |’ve heard. | nean, |
guess . . . | technically could but it’'d
be .

Har d.

| mean, but it’'s your choice. So if you
want to, you can put [Chang] on, but |I'm
just trying to say, since we're doing this

as_a consolidated hearing, whatever he's
saying in the notion, technically since
we're consolidating it, | don’t know how -

- | can’'t use that for the trial

O, your honor, | know the court already
ki nd of consolidated the hearing and the
trial but if defense is going to have his
witness testify for the purposes of the
noti on, we don't necessarily have an
objection as to separating it for tria
pur poses.

So if that’'s what defense counsel wants to
do, [] maybe there was a
nm sunder st andi ng.

So if you want to put [Chang] on just for
pur poses of the notion, so then
technically I guess we’'re not
consol i dati ng, okay, so we have to go
backwards. [Be]cause if we're not going
to consolidate it, | mean, we're
consolidating [OFficer Spiker’'s] portion
of the testinony but not [Chang’ s] portion
of the testinobny because he always has the
right to remain silent for trial

Correct.
11
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The Court: Okay. And if there is a separate notion
and the [] trial, like | said, | can put
[1 aside whatever [Chang] said, but since
it was the agreement to consolidate, then
| couldn’t. So if you want to do the
separate notion now and keep it separate
and then do the trial portion in regard to
your client, it’s a little strange for ne,
but I can do that, if that’'s what you want
to do.

(Enphases added).

The district court then recessed so that Chang could
di scuss with defense counsel whether he would testify on his
notion to suppress and bifurcate the hearing on the notion from
the trial. After reconvening, however, the district court
attenpted to correct its prior statenents about Chang’s inability
to testify solely for the purposes of the notion:

The Court: So | just want to nake everything clear []
[ be] cause you threw me for a | oop, M.
Lewi s, saying that [Chang] wanted to
testify [for purposes of the nmotion to
suppress]. It's very rare that it happens
in a notion to suppress so | had to
rethink everything, since it was a
consol i dat ed heari ng.

[JJust so that we're clear, if [Chang]
wants to testify for the notion to
suppress, he has that right, [] but 1'd
have to [] bifurcate, instead of
consolidating it[.] . . . So he has the
right to testify for the motion. | . . .
won't Tachibana him | can listen to him
testify for the notion and then | can
rule[.]

[I]f you consolidate the testinony of
[Oficer Spiker], then at that point if

12
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Chang:

The Court:

Chang:

The Court:

Chang:

you wanted to make any notions, you can
make any notions at that point and then
[Chang] <could decide if he wants to
testify for purposes of trial

Ckay? And then any testinmony that [ Chang]
made for purposes of the nmotion the court,
only if he wanted to, would the court then
deci de, you know, if he wants to testify,
then we can deci de whet her or not

what he testified to earlier in the notion
woul d be consolidated or not or if he
wanted to add to it or things |like that.
kay. So it’'s two separate rights. So
don’t want himto think that he doesn't
have that right.

So, M. Chang, like |I said, | know it was
a little confusing, and | m ght have been
confusing to vou, so | want to neke sure
that it's absolutely clear to you.

Al t hough we agreed to consolidate .

the nmotion and the trial . . . |, you have
aright to testify at the notion as well
as aright to testify at trial

kay.

That whole right to remain silent, that
goes for the trial portion of it. . .

But if you wanted to testify for the
notion, it’'s your right. W can figure
out how to work the logistics of it in our
own way. And if you testify at the
notion, it doesn’'t necessarily mean that
what you testify in the notion I'm
automatically going to use for the trial

kay.

If you didn't want to, vou know, whatever
you said in the nmotion, if you didn’'t want

it for the trial, | would just have to
take it out of ny mnd and put it on the

side. kay?

kay.

13
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The Court: So that’'s your right. So |I want to nake
sure you clearly understand your rights.
kay?

Chang: Yes, your honor.
(Enmphases added).

Chang ultimately declined to testify for purposes of
t he suppression hearing:

The Court: So now, knowing that, . . . are you going
to be testifying in regard to the notion?

Def ense: No.
Chang: No. No, | will not, your honor.
The Court: Okay. And that’'s your choice not to?

Chang: Correct.

Wth regard to the notion, Chang sought to exclude from
evi dence any questions that he asked O ficer Spiker regardi ng why
he had been pull ed over, any m stakes that he nade while
counting, and his performance on the SFST. He argued that any
statenents that he made after being pulled over required
suppression in light of Oficer Spiker’s testinony that he was
“not free to leave” and Oficer Spiker’s failure to advise him of
his right to remain silent. The State argued that Oficer
Spi ker’s traffic stop was noncustodial due to its brevity and
non-coercive nature, and as such, Oficer Spiker was not required
to advise Chang of his right to remain silent.

14
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The district court granted Chang’s notion to suppress
with regard to his verbal statenents, pursuant to State v.
Tsujinura, 140 Hawai i 299, 400 P.3d 500 (2017). However, it
deni ed Chang’s notion to suppress with regard to Oficer Spiker’s
observations of Chang’s “physical action” during the SFST because
Chang “voluntarily agreed to do the [SFST].” The defense noved
to dism ss Chang’s charge on the ground of insufficient evidence,
but the district court denied the notion, considering the
evidence “in the light nost favorable to the State.”

C. The Tri al

The district court conducted a Tachi bana col | oquy,
expl aining to Chang that: he had the constitutional right to
testify or not to testify at trial; no one could prevent himfrom
doing so; if he chose to testify, he would be subject to cross-
exam nation; and if he chose to remain silent, his silence could
not be held against him Chang confirned that he understood
these rights and declined to testify.

In its closing argunent, the State argued that Oficer
Spi ker’ s testinony regarding Chang’s traffic violations and SFST
performance was sufficient to carry its burden of proof that
Chang commtted OVU I. 1In response, the defense argued that

Chang’s traffic violations were not “indicative of [alcohol]

15
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i npai rment”; Chang was able to produce the requested docunments to
O ficer Spiker without difficulty; and even though Chang’s SFST
performance was “not perfect,” Oficer Spiker’'s testinony did not
constitute a sufficient basis for the district court to find that
Chang commtted OVU I .

The district court found Oficer Spiker’'s testinony to
be credi ble and explained that “the only question [was] whether
or not [Chang, while] operating [a] vehicle[,] [consuned al cohol]
in an anount sufficient to inpair his normal nental faculties or
ability to care for the person and guard against casualty.” The
district court found Chang guilty of OVU I and sentenced himto a
$150 fine and ot her requirenents.

B. Appeal to the ICA

On appeal to the I CA, Chang contended that: (1) under
Tsujimura, the district court erred in denying Chang’s notion to
suppress evidence of his SFST performance; (2) his conviction was
not supported by substantial evidence; (3) his waivers of his
rights to testify for the purposes of the suppression notion and
trial were not knowing, intelligent, and voluntary; and (4)
Chang’ s attorney provided i neffective assistance of counsel. The
| CA rejected Chang’s argunents and affirmed his conviction.

First, the I1CA held that the district court had

16
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appropriately consi dered Chang’s SFST performance, given this

court’s holding in State v. Watt that routine traffic stops do

not constitute “custodial interrogation.” 67 Haw. 293, 687 P.2d
544 (1984). The ICA rejected Chang' s reliance on Tsujinura,
explaining that in Tsujinura, “the issue was whet her the
defendant’s pre-arrest silence could be used against him
substantively as an inplication of guilt, [and] not whether[, as
here,] non-custodial, pre-arrest statenents nade by a defendant
[ coul d] be used as evidence.” Further, citing to State v.

Kal eohano, 99 Hawai ‘i 370, 376, 56 P.3d 138, 144 (2002), the ICA

hel d that “Chang was not in custody nerely by virtue of being
pul l ed over during a traffic stop[,]” and that Chang was not
“subjected to custodial interrogation” at any point prior to, or
during, the SFST. The ICA determ ned that M randa warnings -
i ncludi ng an advi senent of Chang’ s right to remain silent - were
not necessary, and Chang’s right against self-incrimnation was
not viol ated, because the totality of the circunstances refl ected
that Chang was not in custody. 1In light of this conclusion, and
the district court’s finding that Oficer Spiker was a credible
wi tness, the ICA held that there was sufficient evidence to
support Chang’ s convi cti on.

Second, the I CA concluded that Chang know ngly,

17
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intelligently, and voluntarily waived his rights to testify for
pur poses of both his nmotion and trial. Wile acknow edgi ng t hat
the district court “initial[ly] msstate[d] . . . the

i mplications of consolidating the hearing on the notion to
suppress with the trial[,]” the ICA noted that the district court
|ater clarified that Chang “coul d choose whet her his testinony
for the notion to suppress would be used for the purposes of
trial.” Because the district court “remedied its m sstatenments”
by stating that it would consider Chang' s testinony for the
notion to suppress separately, granted a recess so that Chang
could confer with defense counsel, and reiterated its corrected
position, and because Chang ultimately “indicated that he
understood” his rights, the I CA could not “conclude that Chang’s
rights were violated by the [d]istrict [cJourt’s initial

m sstatenment.”

The 1 CA also rejected Chang’ s argunent that his waiver
of the right to testify at trial was “irreparably conprom sed by
the [district] court’s m sapprehension that it could not hold a
consolidated hearing and trial w thout holding Chang s testinony
on the notion against him” The | CA explained that any confusion
regardi ng whether the district court could consider Chang’s

testinony on the suppression notion for purposes of the trial

18



* k% ’ ¢ * k%

“was irrelevant to Chang’ s subsequent decision to waive his right
to testify at trial.” As such, Chang’ s waiver of the right to
testify at trial was knowi ng, intelligent, and voluntary.

Finally, the ICA rejected Chang’ s argunent that his
attorney provided ineffective assistance of counsel. The |ICA
noted that “there [was] nothing in the record to support Chang’ s
assertions concerning what his counsel did or did not advise
him” Further, the I CA determ ned that Chang’s cl aimwas w t hout
merit, as “the [d]istrict [c]ourt itself advised Chang that he
coul d choose to testify only for the purpose of the notion to
suppress[] and Chang acknow edged t hat he understood this
advi senment, but that he did not want to testify.”

I11. STANDARDS OF REVI EW

A Constitutional Law

Appel  ate courts answer “questions of constitutional
| aw by exercising [their] own independent judgment based on the
facts of the case. Thus, [this court reviews] questions of

constitutional |aw under the ‘right/wong standard.” State v.
Fields, 115 Hawai ‘i 503, 511, 168 P.3d 955, 963 (2007) (internal
guotation marks, citations, and ellipses omtted).

B. Sufficiency of the Evidence

We have |ong held that evidence adduced in the trial

19
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court must be considered in the strongest |ight for

t he prosecution when the appellate court passes on the
| egal sufficiency of such evidence to support a

convi ction; the same standard applies whether the case
was before a judge or a jury. The test on appeal is
not whether guilt is established beyond a reasonabl e
doubt, but whether there was substantial evidence to
support the conclusion of the trier of fact. |ndeed,
even if it could be said in a bench trial that the
conviction is against the weight of the evidence, as
long as there is substantial evidence to support the
requisite findings for conviction, the trial court

will be affirned.

State v. Matavale, 115 Hawai i 149, 157-58, 166 P.3d 322, 330-31

(2007).

Substantial evidence as to every material el ement of

t he of fense charged is credible evidence which is of
sufficient quality and probative value to enable [a
person] of reasonable caution to support a concl usion.
And as trier of fact, the trial judge is free to make
all reasonable and rational inferences under the facts
in evidence, including circunstantial evidence.

State v. Batson, 73 Haw. 236, 248-49, 831 P.2d 924, 931 (1992)

(internal quotation marks and citations omtted).
V. DI SCUSSI ON
In his application for wit of certiorari, Chang
asserts the sane argunents that he raised on appeal. The
di spositive issue, however, is whether Chang know ngly,
intelligently, and voluntarily waived his right to testify for
pur poses of his suppression notion.’

As set forth below, we hold that the district court

! We do not address Chang’s other arguments, except to find that
sufficient evidence supported Chang’s conviction

20
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erroneously advi sed Chang concerning his right to testify for the
pur poses of the suppression notion by suggesting that Chang s
testinmony on the notion could be used as evidence of his guilt or
i nnocence at trial. Although the district court attenpted to
correct its msstatenents on this matter, it failed to do so
adequately. Accordingly, we cannot conclude that Chang validly
wai ved his right to testify.

Hawai i Rules of Penal Procedure (HRPP) Rule 12(e)
provi des:

A motion nade before trial shall be determ ned before
trial unless the court orders that it be deferred for
determ nation at the trial of the general issue or
until after verdict; provided that a notion to
suppress nade before trial shall be determ ned before
trial. Were factual issues are involved in
determning a notion, the court shall state its
essential findings on the records.

HRPP Rul e 12(e) (2007).
We previously held, however, that pre-trial suppression
hearings and trials could be consolidated, provided that the

parties agreed to do so on the record. In State v. Doyle, the

def endant did not object to the consolidation of her suppression
hearing and trial. 64 Haw. 229, 231 n.3, 638 P.2d 332, 334 n.3
(1981). On appeal, this court rejected the defendant’s chall enge
to the consolidation, holding that:

[Where the trial court at a bench trial expressly

21



* k% ’ ¢ * k%

advises the parties, for the record, of its intention
to hear the notion and the nerits contenporaneously[,]
and no objection is voiced by either party to the
proposed procedure, the trial court nmay then proceed
to hear the issues contenporaneously. The trial court
shoul d, however, enter its ruling on the notion to
suppress before finally determining the nerits of the
charge agai nst the defendant. Moreover, we renind the
trial courts that “[w] here factual issues are involved
in determning a nmotion, the court shall state its
essential findings on the record.”

Id. at 231, 638 P.2d at 334 (citations and footnotes omtted).

In State v. Thomas, “we rem nd[ed] the | ower courts

that Doyle require[d] an express statenent and agreenent by the
parties, on the record, where the court intend[ed] to hear
testinmony on the notion and nerits contenporaneously.” 72 Haw.
48, 54, 805 P.2d 1212, 1214 (1991).

Thus, Doyl e and Thomas aut hori zed the consolidation of
proceedi ngs when the trial court did so expressly and the parties
agreed to such consolidation, which was the case here.® The
district court, however, was nevertheless required to accurately
advi se Chang of the inplications of testifying in the unique
context of a consolidated proceeding. Here, the district court’s
initial advisenments on the subject were erroneous and its
subsequent attenpts to correct its error were insufficient.

As noted above, the district court initially advised

8 However, the majority opinion by Justice Pollack prospectively overrules
Doyl e and Thomss.
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Chang that if he chose to testify for purposes of the suppression

hearing, his testinony could be used against himat trial:

The Court:

[T]hat's the problemis if [Chang]’s going
to testify it’s also — since we're
consolidating it, it's part of the tria

as wel | .

[What [Chang] testifies to [in the
suppression hearing,] I'"'mgoing to listen
toit and decide in regard to the trial as

well. You see what | nean?

So, | nmean, even if you're limting it to
just the nmotion, whatever he gets up on
the stand to [say], |'mgoing to actually

have to decide on it for the trial

[T]he court’s going to listen to all of
that [testinony] and use all of that in
determining for the trial [Chang s] guilt
or innocence as well.

[I]f [Chang] testifies for purposes of the
notion, then we’'re kind of stuck at that
poi nt since we're consolidating the notion
and the trial, so | can’'t unhear what |’'ve
hear d.

[S]ince we’'re doing this as a consoli dated
heari ng, whatever [Chang' s] saying in the
notion, technically since we're
consolidating it, | don't know how [] |
can't use that for the trial
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These statenents by the court were in error. See,

e.g., Simons v. United States, 390 U S. 377 (1968). In Simons,

the defendant testified at a suppression hearing with regard to
whet her he was the owner of itens that were found in a suitcase
during a search that he contended was illegal. 1d. at 389. The
trial court allowed that testinony to be used agai nst the
defendant at trial and the defendant was ultimately convicted of
robbery. 1d. The United States Suprene Court reversed the
convi ction, noting:

In these circunstances, we find it intolerable that
one constitutional right should have to be surrendered
in order to assert another. W therefore hold that
when a defendant testifies in support of a motion to
suppress evidence on Fourth Amendnment grounds, his
testimony may not thereafter be admitted against him
at trial on the issue of guilt unless he nakes no

obj ecti on.

Id. at 394.

Thus, pursuant to Sitmons, Chang had the right to
testify for the purpose of his notion to suppress w thout having
that testinony used against himat trial. It was essential that
Chang be infornmed of those rights in order to ensure that his
deci sion whether to testify at the suppression hearing was
knowi ngly and intelligently made.

Under Tachi bana and its progeny, trial courts nust

engage in an on-the-record colloquy with a defendant, explaining
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to the defendant the right to testify and the right not to
testify. 79 Hawai i at 236, 900 P.2d at 1303. The purpose of
the colloquy is to ensure that any waiver of these rights is
knowi ng, intelligent, and voluntary. [d. As we have expl ai ned,
“[a] defendant’s understanding of the right to testify or not is
fundanmental to a fair trial[,]” and trial courts have a “serious
and wei ghty responsibility” to determ ne whether a wai ver of

those rights is knowing and voluntary. State v. Mnteil, 134

Hawai i 361, 371, 341 P.3d 567, 577 (2014) (citing Tachi bana, 79

Hawai i at 233, 900 P.2d at 1300). Furthernore, “[i]n conducting
a colloquy, the trial court nust be careful not to influence the
def endant’ s deci sion whether or not to testify.” 1d. at 370, 341
P.3d at 576 (citation omtted).

“I'n determ ni ng whether a waiver of the right to
testify was voluntarily and intelligently made, this court | ooks

to the totality of the facts and circunstances of each particul ar

case.” State v. Celestine, 142 Hawai i 165, 171, 415 P.3d 907,

913 (2018) (citation omtted). Under the totality of the
ci rcunstances here, it is clear that the district court erred in
conducting its pre-trial advisenments, by initially suggesting

that Chang’s testinony on the suppression notion would be
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considered by the district court for purposes of the trial.

Al though it appears that the district court recognized
its error and attenpted to correct it, we conclude that the
district court’s efforts did not adequately dispel the confusion
created by the court’s prior msstatenents. Significantly, the
district court incorrectly inplied that it had discretion to
consi der Chang’s suppression hearing testinony at trial by

stating, “if you testify at the notion, it doesn't necessarily

nean that what you testify in the notion |’m automatically going

to use for the trial.” (Enphases added). 1In fact, as discussed
above, the district court would have been precluded from

consi dering Chang’ s suppression hearing testinony absent Chang’' s
consent. Sinmmons, 390 U. S. at 393-94.

Considering all these circunstances, we cannot concl ude
that Chang knowingly, intelligently, and voluntarily waived his
right to testify for the purposes of the pre-trial suppression
heari ng. Accordingly, his conviction nust be vacated.

V.  CONCLUSI ON
We vacate the I CA's Cctober 3, 2018 Judgnent on Appeal

and the District Court of the First Crcuit’s August 25, 2017
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Notice of Entry of Judgnment and/or Order and Pl ea/ Judgnent, and

remand the case for further proceedings.
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