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This case arises fromthe Public Utilities Conm ssion’s
approval of an anended power purchase agreenent (Anmended PPA)
bet ween Hawai ‘i El ectric Light Conpany, Inc. (HELCO and Hu Honua
Bi oenergy, LLC. Pursuant to the Amended PPA, Hu Honua woul d

construct and operate a bi omass-fuel ed energy production
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facility, and HELCO woul d purchase energy fromthe facility.

Life of the Land (LOL), an environnmental nonprofit
organi zati on, sought to intervene as a party in the PUC s
proceeding in order to address the environnental inpacts of the
proposed biomass facility. The PUC denied LCL full party status,
but granted LOL limted participation in the proceeding. The PUC
ultimately approved the Anended PPA wi t hout hol di ng a hearing.

LOL directly appealed the PUC s order granting it
l[imted participation in the proceeding, as well as the Decision
and Order approving the Anended PPA (2017 D&, to this court.
LOL argues that the PUC. (1) failed to explicitly consider
greenhouse gas (GHG em ssions in determ ning whether to approve
the Anended PPA, as required by state |law, (2) denied LOL due
process to protect its interest in a clean and healt hf ul
environment by restricting its participation in the proceeding;
and (3) abused its discretion and viol ated due process by denying
LOL full party status in the proceeding. In addition to
di sputing these allegations, the PUC, HELCO and Hu Honua cont est
this court’s jurisdiction over the matter.

As a threshold matter, we hold that this court has
jurisdiction to consider LOL’' s appeal. W further hold that the
PUC erred by failing to explicitly consider the reduction of GHG
em ssions in approving the Anrended PPA, as required by statute,
and that the PUC denied LOL due process with respect to the

opportunity to be heard regarding the inpacts that the Anended
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PPA woul d have on LOL's right to a clean and heal t hful
environment. Finally, we need not resolve whether the PUC abused
its discretion or deprived LOL of due process by denying it ful
party status in the proceedi ng.

Accordi ngly, we vacate the 2017 D& and renmand this
matter to the PUC for further proceedings.

| . BACKGROUND
A PUC Pr oceedi ngs
1. 2012 Docket

In 2012, HELCO submtted an application to the PUC
seeki ng approval of a power purchase agreenent (Oiginal PPA)
with Hu Honua. Pursuant to the Oiginal PPA Hu Honua agreed to
refurbish an existing biomass power plant located on the Hamakua
Coast in Pepe‘ekeo, Hawai ‘i, to allowit to utilize harvested
ti mber and other “woody biomass” as a fuel source. HELCO agreed
to purchase energy fromthe facility over the Oiginal PPA s 20-
year term

LOL filed a Motion to Intervene as a party-intervenor
in the PUC proceeding (2012 Docket), pursuant to Hawai ‘i
Adm nistrative Rules (HAR) § 6-61-55 (effective 1992-2018).' In

! We note that HAR title 6, chapter 61 - Rules of Practice and
Procedure Before the Public Utilities Comm ssion (effective 1992-2018) - was
repeal ed on January 1, 2019. It was replaced by HAR title 16, chapter 601
(effective Jan. 1, 2019). Al of the repealed adm nistrative rules referenced
in this opinion have been replaced by identical rules that remain in effect.

HAR 8§ 6-61-55 (effective 1992-2018) has been replaced by HAR § 16-601-55
(effective Jan. 1, 2019). See infra note 22.
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its notion, LOL explained that it is a Hawai ‘i -based nonprofit
organi zati on conprised of nenbers who |live, work, and recreate in
Hawai ‘i .  LOL highlighted its environnmental interests and

expl ained that the externalities associated wth the use of

bi of uel s for energy production “[can] be very harnful to [its]
interests.” LOL also stated it “has devel oped great expertise in
bi of uel s” and has denonstrated its expertise in severa

regul atory proceedi ngs regardi ng biofuels.

More specifically, with regard to the proposed Hu Honua
facility, LOL stated it had “several concerns, including the fuel
source, the conparative cost, . . . [and whether] this proposed
facility wll cut into the utilities[’] purchase of energy from
exi sting and/or planned wnd and solar farns.” Finally, LOL
stated it had “unique environnental interests different fromthe
general public,” and assured the PUC that its intent was “not to
di srupt the process[,] but . . . to insure that [LCOL' s] nenbers
and our | ocal environnental communities have a voice in this
process.”

The PUC found that the “concerns raised in [LOL s]
Motion to Intervene provide[d] insufficient basis to justify ful
intervention[.]” However, it also found that “LCL’s concerns
regardi ng the proposed project’s inpact on existing renewabl e
projects on the Big Island, and the supply and pricing anal ysis
bet ween the bi omass resources delineated in the [Oiginal] PPA

[were] sufficient to justify LOL having limted partici pant
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status in [the 2012 Docket], pursuant to HAR § 6-61-56."
Accordingly, the PUC denied LOL’s notion, but granted it “limted
partici pant status” sua sponte, allowing it to participate with
respect to: (1) whether the energy price conponents properly
reflect the cost of biomass fuel supply; and (2) whether HELCO s
purchase power arrangenents under the Original PPA are prudent
and in the public interest.

The PUC ultimately approved the Oiginal PPA, but HELCO
subsequently term nated the agreenent. HELCO and Hu Honua agreed
to anend the Original PPA giving rise to the Anrended PPA at
issue in the instant case.

2. 2017 Docket

In 2017, HELCO filed an application with the PUC
seeki ng approval of the Anended PPA. The PUC entered Order No.
34554, openi ng Docket No. 2017-0122 (2017 Docket) to address
HELCO s request. The order also granted LOL “conditi onal
participant status” in the proceeding and stated it would
reevaluate LOL's status and establish the scope of LOL's
participation followng its final determ nation of the issues
governing the 2017 Docket .

LOL filed exhibits in response to Order No. 34554,
whi ch included an overview of the “agricultural expertise” of
Henry Curtis, LOL's Vice President of Consumer |ssues. Curtis
expl ai ned that he had “stayed with friends living in Hamakua,

stayed at vacation sites in Hamakua, explored Hamakua, and nade
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several trips to the Hu Honua site, driving around three sides of
the site.”? In support of his agricultural expertise, Curtis
also cited to a chapter that he authored in “The Val ue of

Hawai ‘i : Knowi ng the Past, Shaping the Future,” which cites
runoff into the ocean as one of the primary adverse environnental
i npacts associated wth the use of biofuels for energy

pr oducti on.

The PUC entered Order No. 34597, establishing a
procedural schedul e, statenent of the issues, and scope of
participation for participants. The PUC permtted LCL to
participate in the proceeding, but limted the scope of its
participation to the sanme two issues that it participated on in
t he 2012 Docket:

2.a.i. \Wether the energy price components in the

Amended and Restated PPA properly reflect the cost of

bi omass fuel supply.

2.b. Whether HELCO s purchase power arrangements under

t he Amended and Restated PPA are prudent and in the

public interest.

Specifically, the PUC found that:

Because the question of whether HELCO s purchase power

arrangenents under the Amended and Restated PPA are

prudent and in the public interest continues to be an

issue in this proceeding, as it was in Docket No.

2012-0212, the commission finds it appropriate to
mai ntain LOL, Tawhiri, and HEP's participant status on

2 It appears Curtis was referring to the Big Island’s Hamakua Coast,

of which Pepe‘ekeo is a part
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this issue (Issue 2.b., above).® Further, while not
explicitly stated, the question of whether the energy
price conponents properly reflect the cost of bionmass
fuel supply is a consideration when determ ning

whet her the purchased power costs to be paid by HELCO
pursuant to the Amended and Restated PPA are
reasonabl e (Issue 2.a., above). Accordingly, the
conmi ssion finds it appropriate to maintain LO's
participant status on the specific sub-issue of

whet her the enerqgy price conponents properly reflect
the cost of biomass fuel supply (lssue 2.a.i., above).

(Enphasi s added).

a. Motion to Upgrade Status

LOL filed a Motion to Upgrade Status, requesting that
the PUC allow it to intervene in the 2017 Docket as a party.* In
support of its Mdtion to Upgrade Status, LOL stressed the fact
that the PUC had already “grant[ed] LOL participant status based
on [its] interests in the pending matter.” LOL also cited
previ ous PUC proceedings in which it was admtted as a party, and
stated that: (1) its Board of Directors “approved continuing to
intervene in energy dockets as a means of pronoting sustai nable
policies”; (2) LO. s nenbers “are very deeply concerned about
climate change, biodiversity, and the spread of invasive

species”; (3) the only way to protect LOL's interest is by

8 Tawhiri Power, LLC (Tawhiri) and Hanakua Energy Partners (HEP)
were granted participant status in the 2017 Docket only with regard to |Issue
2.b. LOL, Tawhiri, and HEP all filed notions to intervene in the 2012 Docket,
whi ch were denied. They were instead granted linmted participant status.

4 Al though LOL did not cite HAR 8§ 6-61-55 as the relevant authority
for its Mdtion to Upgrade Status, the notion neverthel ess touches upon each of
the nine requirenents for notions for intervention under HAR § 6-61-55(b)
(effective 1992 to 2018). HAR § 16-601-55(b) (effective Jan. 1, 2019)
contains the sane nine requirenents. See infra, note 22.
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accessing “classified docunents dealing with externalities”; (4)
there are no other neans available to protect LOL's interests;

(5) the Consuner Advocate does not represent LOL's interests
because it lacks the expertise to understand externalities;® (6)
the agricultural expertise of LOL's vice president will assist in
devel oping an evidentiary record; and (7) while the Consuner
Advocate represents the interests of the general public, “LOL is
concerned with a wider |ens that enconpasses externalities

i ncludi ng social justice, environnmental justice, climte justice,

and [GHE inpacts.” In addition, LCL specifically expressed

5 Pursuant to Hawai ‘i Revised Statutes (HRS) 8§ 269-51 (Supp. 2018)
and HAR § 16-601-62 (effective Jan. 1, 2019), the Consuner Advocate represents
t he consuner and may participate as an ex officio party in Conmi ssion
pr oceedi ngs.

HRS § 269-51 provi des:

The executive director of the division of consumer
advocacy shall be the consunmer advocate in hearings
before the public utilities comrission. The consumer
advocate shall represent, protect, and advance the
interests of all consumers, including snal

busi nesses, of utility services.

The responsibility of the consumer advocate for
advocating the interests of the consumer of utility
services shall be separate and distinct fromthe
responsibilities of the public utilities comm ssion
and those assistants enployed by the conm ssion. The
consuner advocate shall have full rights to
participate as a party in interest in all proceedings
before the public utilities comr ssion

HAR § 16-601-62 provides, in pertinent part:

(a) The consumer advocate is, ex officio, a party to
any proceedi ng before the conm ssion

(b) The consuner advocate shall further apprise the
conmi ssion and the parties of record of any
facts which relate to the protection or
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concern regarding the externalities associated with “acquiring
bi oenergy crops” froma specific area of the Big Island that
al ready serves as a source for another biofuel facility.

The PUC i ssued Order No. 34651, denying LOL's notion.
The PUC cited HAR § 6-61-55, specifically noting subsection (d),°®
and stated that “intervention is not a guaranteed right of a
nmovant, but is a matter resting within the sound discretion of
the comm ssion, so long as that discretion is not exercised
arbitrarily or capriciously.” 1t also cited HAR § 6-61-56

(effective 1992-2018),7 which sets forth the requirenents for

6 HAR 8§ 6-61-55(d) (effective 1992-2018) provided that “Intervention
shall not be granted except on allegations which are reasonably pertinent to
and do not unreasonably broaden the issues already presented.” HAR § 16-601-

55(d) (effective Jan. 1, 2019) contains identical |anguage. See infra note

7 HAR § 6-61-56 provided:

(a) The conmission may pernit participation wthout
intervention. A person or entity in whose
behal f an appearance is entered in this nanner
is not a party to the proceedi ng and may
participate in the proceeding only to the degree
ordered by the comm ssion. The extent to which
a participant may be involved in the proceeding
shall be deternmined in the order granting
participation or in the prehearing order

(b) A person who has a linmted interest in a
proceedi ng may make an application to
participate without intervention by filing a
timely witten nmotion in accordance with
sections 6-61-15 to 6-61-24, section 6-61-41,
and section 6-61-57.

(c) The notion shall provide:
(D A clear and conci se statenent of the
direct and substantial interest of the
applicant;

(continued...)
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participation without intervention. It stated:

As was the case in [the 2012 Docket], upon review of
the record, the comm ssion continues to find that the
concerns raised in LO.’s Mdtion, which are identica
to or mrror the concerns raised by LOL in its Mtion
to Intervene in [the 2012 Docket], provide
insufficient basis to justify full intervention in
this proceeding. The conmission finds that LCOL has
failed to denonstrate any additional interest or
expertise sufficient to justify a change inits
l[imted participant status granted on a conditiona
basis in Oder No. 34554, and permanently established
pursuant to Order No. 34597.

b. | nf ormati on Requests

LOL filed several Information Requests (IRs), seeking
information from HELCO, Hu Honua, and the Consuner Advocate
regardi ng GHG em ssions and other potential adverse environnental
i npacts of the Hu Honua facility. 1In its response to LOL's IRs,

HELCO acknow edged that GHGs would be emtted by equi pnent used

(...continued)
(2) The applicant's position regarding the
matter in controversy;

(3) The extent to which the participation wll
not broaden the issues or delay the
pr oceedi ng;

(4) The extent to which the applicant's
interest will not be represented by
exi sting parti es;

(5) A statenment of the expertise, know edge or
experi ence the applicant possesses with
regard to the matter in controversy;

(6) Wet her the applicant can aid the
conmi ssion by submitting an affirmative
case; and
(7) A statenment of the relief desired.
(Enphasi s added). Qher than the HAR section nunbers it references, HAR 16-

601-56 (effective Jan. 1, 2019) is identical to HAR 6-61-56 (effective 1992-
2018).
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to raze and transport trees, but stated that it had not
gquantified the anobunt of em ssions. HELCO asserted that although
carbon woul d be rel eased into the atnosphere upon the conbustion
of trees in the facility, it would be recaptured upon the
regrowh of the trees. 1In response to at |east one of the IRs
that LOL submtted to HELCO HELCO objected and refused to
respond, arguing that the information sought was “not relevant to
and [was] outside the scope of LOL’s authorized scope of limted
participation[.]”

One of the IRs that LOL submtted to Hu Honua posed
several questions regarding the quantity of wastewater that would
be produced by the facility, the nmeans by which it would be
produced and managed, and the steps that would be taken to
nmoni tor and prevent ocean contam nation. Hu Honua objected to
this IR as well as those focused on GHG em ssions and climate
change, stating that they were “not relevant or material to |Issue
Nos. 2.a.i or 2.b, which [were] the only issues for which the
Comm ssi on authorized LOL's participation.”

The Consuner Advocate responded to LOL that it had not
conpl eted an analysis of the inpact the project would have on GHG
em ssions, and that any anal ysis shoul d be conprehensi ve,
including GHGs resulting from harvesting and transporting the
feedstock. The Consuner Advocate further stated that it had not
eval uated the need for a consultant to review GHGs and climate

change in the instant proceeding.
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C. Statenments of Position

Inits Statenent of Position, LCL argued that Hu
Honua’ s proposed facility was not in the public interest. LOL
further argued that Hu Honua’'s proposal failed to fully address
climate change and the environnental inpacts of the proposed
operations. LOL stated:

Hu Honua plans to chop down existing trees for seven

years, and then to rely on a rotational system of

growi ng new trees and then choppi ng t hem down.

Oritting any di scussion of the fossil fuels used in

t he nechani zati on of grow ng, chopping, chipping, and

transport, Hu Honua alleges that this operation is

carbon neutral.

LOL al so argued that the pricing of Hu Honua’' s proposal
was not in the public interest when conpared to | ower-priced
sol ar-based electricity proposals previously approved by the PUC

In its Reply Statenent of Position, Hu Honua argued
that its facility “will make a significant contribution to the
State’s [ Renewabl e Portfolio Standards (RPS),]” noting that
“HELCO estimates that Hu Honua will increase RPS levels by 11%
over the life of the PPA, and avoid the em ssion of hundreds of
t housands of tons of CO,.” Hu Honua asserted that “the estimted
em ssions due to transportation of fuel to the plant pale in
conparison to the em ssions reductions that will result fromthe
di spl acenent of fossil fuel[.]” Hu Honua further stated that
“bi omass plants, |like wnd and solar plants, are renewabl e and

carbon neutral to a reasonabl e approxi mation, and are therefore

deened fully renewabl e by applicable state |aw.”

12



*** FOR PUBI ICATION INWEST'SHAWAI‘l REPORTSAND PACIFIC REPORTER ***

d. 2017 Decision and Order

Wt hout holding a hearing, the PUC entered the 2017 D&O
approvi ng the Amended PPA. The PUC noted that comments in
support of the Project focused on issues including the
fulfillment of the RPS targets and energy resource self-reliance,
whil e comments in opposition focused on issues including
potential adverse environnental inpacts, an expected rise in GHG
em ssions, and general objections to biomass as a fuel resource.

The PUC then summari zed each party’'s position, citing
HELCO s cl ai ns that approval of the Amended PPA woul d be
reasonabl e due to, inter alia, the project’s contribution to the
State’s RPS goals, the fact that the contract price for the
Amended PPA is de-linked fromfossil fuel pricing, and the
assertion that “renewabl e energy provided by the Project could
potentially save approximately 15,700 barrels of fuel per year,
whi ch over the termof the [ Arended] PPA anobunts to approximately
329,000 barrels of fuel oil saved.” The PUC al so noted the
fol | ow ng:

HELCO asserted that the totality of circunstances

shoul d be consi dered when revi ewi ng whet her the

purchased power costs are reasonable, . . . including

governmental policies and objectives, contributions

towards RPS, reducing dependency on fossil fuels,

decreased price volatility, de-linking energy costs

fromfossil fuel pricing, realization of tax
i ncentives, and conmunity benefits.

LOL asserted that “[t]he cost of biofuel includes both
financial and non-financial conponents, which Hu Honua
has failed to adequately address.” LOL asserted that

13
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t he “non-financial conmponents” include inpacts on
climate change and endangered species that were not
explicitly quantified or nonetized in HELCO s
benefit/cost ratio.

LOL is not in favor of commi ssion approval of the

[ Anrended] PPA, but focused its rationale on concerns
outside of the scope of its limted participation
nanely clinmate change and conparative pricing with
other forms of energy.

(Enmphases added).

It appears the PUC adopted HELCO s anal ysis of the
bi omass facility’s econom c and custoner bill inpact under the
Amrended PPA, stating, “[p]ler HELCO, . . . the Project provides
significant renewabl e energy-rel ated benefits, primarily through
its firmcapacity and contribution to the State’s RPS goals. For
the island of Hawaii, with the Project, the RPS goal |evels
i ncrease by approximately 11% over the 30-year life of the
Project.” The PUC al so nade the follow ng findings and
concl usi ons:

[ T]he conmission finds that the Project will . . . add

to the diversity of HELCO s existing portfolio of
renewabl e energy resources.

Consistent with [Hawai ‘i Revised Statutes (HRS)] §
269-27.2(c)[(Supp. 2016)], the proposed pricing
structure is delinked fromfossil fuel pricing.

[I]t appears that the addition of the Project may
primarily displace fossil fuel generation resources.
Accordingly, the conmission anticipates that, based on
the representati ons made in HELCO s [ Power Supply

| nprovenent Plan], this Project will accelerate the

14
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retirement of fossil fuel plants[.]

(Enmphases added).

The PUC addressed, inter alia, the follow ng two
issues: (2.a.i) whether the energy price conponents in the
Amended PPA properly reflect the cost of biomass fuel supply; and
(2.b) whether HELCO s purchase power arrangenents under the
Amended PPA are prudent and in the public interest. The PUC
found the purchased power costs to be reasonable and that the
arrangenments under the Amended PPA were prudent and in the public
interest. Accordingly, the PUC approved the Anended PPA,
concl udi ng that:

HELCO has net its burden of proof in support of its
request for the conmi ssion to approve the [Anended]
PPA. The purchased power costs and arrangements set
forth in the [ Amended] PPA appear reasonable, prudent,
in the public interest, and consistent with HRS
chapter 269 in general, and HRS § 269-27.2(c), in
particular. Wile the commission, in this instance,
finds the pricing to be reasonable, the conmi ssion
makes clear that its decision to approve the [Arended]
PPA is not based solely on pricing, but includes other
factors such as the State's need to linit its
dependence on fossil fuels and nmitigate against
volatility in oil pricing.

(Enphases added).
B. Direct Appeal

LOL directly appeal ed the PUC s order denying LOL' s
Motion to Upgrade Status and the 2017 D& to this court. See HRS
8§ 269-15.51 (Supp. 2018) and HRS § 91-14 (2012 & Supp. 2018).
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LOL presents three points of error:® (1) the PUC was required,
under HRS 8§ 269-6(b) (Supp. 2016), to explicitly consider GHG
em ssions in determ ning whether the costs of the Arended PPA
were reasonable, but failed to do so; (2) the PUC denied LOL due
process to protect its right to a clean and heal t hf ul
envi ronment, as defined by HRS Chapter 269, by restricting its
participation in the PUC proceedings; and (3) the PUC erred in
denying LOL’s Motion to Upgrade Status from “participant” to
“i ntervenor.”
1. STANDARDS OF REVI EW

A Jurisdiction

“The existence of jurisdiction is a question of |aw
that [the appellate court reviews] de novo under the right/wong

standard.” Captain Andy's Sailing, Inc., v. Dep't of Land & Nat.

Res., 113 Hawai ‘i 184, 192, 150 P.3d 833, 841 (2006) (internal
guotation marks and citation omtted).
B. Direct Appeal

Because this is a direct appeal from a decision of the

PUC, the standard of review, as set forth in HRS 8 91-14, is as

fol |l ows:

Upon review of the record, the court may affirmthe

deci sion of the agency or remand the case with

instructions for further proceedings; or it may

reverse or nmodify the decision and order if the

8 LCOL did not specifically chall enge any findings of fact contained

inthe PUCs 2017 D&O in its Opening Brief. “Findings of fact . . . that are
not chal | enged on appeal are binding on the appellate court.” Brenmer v.

Weeks, 104 Hawai ‘i 43, 63, 85 P.3d 150, 170 (2004) (citations onmitted).
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substantial rights of the petitioners may have been
prejudi ced because the adm nistrative findings,
concl usi ons, decisions, or orders are:

(1) In violation of constitutional or statutory
provi si ons;

(2) In excess of the statutory authority or
jurisdiction of the agency;

(3) Made upon unl awful procedure;
(4) Affected by other error of |aw

(5) Clearly erroneous in view of the reliable,
probative, and substantial evidence on the whole
record; or

(6) Arbitrary, or capricious, or characterized by
abuse of discretion or clearly unwarranted
exerci se of discretion

HRS § 91-14(g).

Concl usi ons of | aw are revi ewed de novo, pursuant to
subsections (1), (2) and (4); questions regarding
procedural defects are reviewabl e under subsection
(3); findings of fact (FOF) are revi ewabl e under the
clearly erroneous standard, pursuant to subsection
(5), and an agency's exercise of discretionis

revi ewed under the arbitrary and capricious standard,
pursuant to subsection (6). Save D anond Head Waters
LLC 121 Hawai i [16,] 24, 211 P.3d [74,] 82 [(2009)].
M xed questions of |law and fact are “‘revi ewed under
the clearly erroneous standard because the concl usion
i s dependent upon the facts and circunstances of the
particul ar case.’” 1d. at 25, 211 P.3d at 83 (quoting
Del Monte Fresh Produce (Haw.), Inc. v. Int’

Longshore & Warehouse Union, 112 Hawai ‘i 489, 499, 146
P. 3d 1066, 1076 (2006)).

A court review ng the decision of an agency shoul d
ensure that the “agency . . . make its findings
reasonably clear. The parties and the court should
not be left to guess . . . the precise finding of the
agency.” In re Water Use Pernit Applications, 94
Hawai i 97, 157, 9 P.3d 409, 469 (2000) (“Wiiahole 17)
(quoting In re Kauai Elec. Div. of Gtizens Uilities
Co., 60 Haw. 166, 183, 590 P.2d 524, 537 (1978)). An
agency’s findings should be “sufficient to allow the

17
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reviewi ng court to track the steps by which the agency
reached its decision.” Kilauea Nei ghborhood Ass'n v.
Land Use Commin, 7 Haw. App. 227, 230, 751 P.2d 1031,
1034 (1988)[; see] also In re Wii‘ola O Mloka'i, Inc.,
103 Hawai ‘i 401, 432, 83 P.3d 664, 695 (2004)

(expl aining that any presunption of validity, given to
an agency’s decision, “presupposes that the agency has
grounded its decision in reasonably clear” findings of
fact and concl usions of |aw).

Kauai Springs, Inc. v. Planning Commn of Cvy. of Kauai, 133

Hawai ‘i 141, 164, 324 P.3d 951, 974 (2014).
C. Constitutional Law
“We review questions of constitutional |aw de novo,

under the right/wong standard.” Jou v. Dai-Tokyo Royal State

Ins. Co., 116 Hawai ‘i 159, 164-65, 172 P.3d 471, 476-77 (2007)
(quoting Onaka v. Onaka, 112 Hawai ‘i 374, 378, 146 P.3d 89, 93

(2006)) (internal quotation marks omtted).
[11. DI SCUSSI ON
A Jurisdiction
This court nust determne, as a threshold matter,

whet her it has jurisdiction over LOL' s appeal. Pub. Access

Shoreline Haw. by Rothstein v. Haw. Cvy. Planni ng Conmin by

Fujinoto, 79 Hawai i 425, 431, 903 P.2d 1246, 1252 (1995)

(quoting Pele Def. Fund v. Puna Geothermal Venture, 77 Hawai ‘i

64, 67, 881 P.2d 1210, 1213 (1994)). Hu Honua and HELCO ar gue
that this court lacks jurisdiction because LOL’'s appeal of the
PUC s 2017 D&O constitutes an inproper collateral attack on the
PUC s 2012 D&O. Additionally, Hu Honua, HELCO and the PUC argue

that this court lacks jurisdiction because LOL’ s appeal does not
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arise froma contested case and LOL failed to conply with the
appl i cabl e agency rules by not requesting a contested case
heari ng.

As set forth below, LO.'s appeal is not a coll ateral
attack on the PUC s 2012 D&O. LOL has appeal ed the PUC s 2017
D&O to directly challenge its validity, rather than to indirectly
i npeach the validity of the PUC s 2012 D& . Furthernore, the
requirenents for judicial review under HRS § 91-14(a) — a
contested case hearing, finality, and conpliance wth agency
rul es — have been satisfied. The PUC s 2017 Docket was a
contested case hearing because a hearing was required by
constitutional due process in order to consider the inpacts of
approvi ng the Amended PPA on LOL's right to a clean and heal t hf ul
environnent, as defined by HRS Chapter 269, and such a hearing
woul d have determ ned the rights, duties, and privil eges of
HELCO. It is undisputed that the 2017 D& is a final decision of
the PUC. Finally, LOL followed the applicable agency rul es, as
it was involved in the contested case as a participant in the
2017 Docket and the PUC s adm nistrative rules do not require a
request for a contested case hearing as a prerequisite to
judicial review W therefore have jurisdiction to consider the
merits of LOL's appeal .

1. Col I ateral Attack
“A collateral attack[, as opposed to a direct attack,]

is an attenpt to inpeach a judgnent or decree in a proceedi ng not

19



*** FOR PUBI ICATION INWEST'SHAWAI‘l REPORTSAND PACIFIC REPORTER ***

instituted for the express purpose of annulling, correcting or

nmodi fyi ng such judgnent or decree.” Kapiolani Estate v.

Atcherly, 14 Haw. 651, 661 (1903) (citations and internal
quotation marks omtted). The |ICA has observed that “the
collateral attack doctrine is inplicated when an independent suit
seeks to i npeach a judgnent entered in a prior suit.” Smallwood

v. Gty and ¢ty. of Honolulu, 118 Hawai ‘i 139, 150, 185 P.3d 887,

898 (App. 2008). This court has simlarly stated that

“la] ppel late courts in Hawai ‘i have typically only applied the
collateral attack doctrine in situations in which a second
lawsuit has been initiated chall enging a judgnment or order

obtained froma prior, final proceeding.” In re Thonmas H Gentry

Revocable Tr., 138 Hawai ‘i 158, 169 n.5, 378 P.3d 874, 885 n.5

(2016) (citation omtted).

The party asserting that an action constitutes an

i mperni ssible collateral attack on a judgnent nust
establish that: (1) a party in the present action
seeks to avoid, defeat, evade, or deny the force and
effect of the prior final judgnent, order, or decree
in sone manner other than a direct post-judgnent
notion, wit, or appeal; (2) the present action has an
i ndependent purpose and contenpl ates sone other relief
or result than the prior adjudication; (3) there was a
final judgnent on the nerits in the prior

adj udi cation; and (4) the party agai nst whomthe

col lateral attack doctrine is raised was a party or is
in privity with a party in the prior action.

Smal | wood, 118 Hawai i at 150, 185 P.3d at 898.

As set forth below, LO.'s appeal is a direct attack of
the PUC s 2017 D&, not a collateral attack on the PUC s 2012
D&O
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The first Small wood el enment requires a showing that “a
party in the present action seeks to avoid, defeat, evade, or
deny the force and effect of the prior final judgnent, order, or

decree in sone nmanner other than a direct post-judgnent notion,

wit, or appeal.” 118 Hawai ‘i at 150, 185 P.3d at 898 (enphases
added). “If an appeal is taken froma judgnent, . . . the attack

is obviously direct, the sole object of the proceeding being to
deny and di sprove the apparent validity of the judgnent.”

Kapi ol ani Estate, 14 Haw. at 661. Rather than attacking the

validity of the PUC s 2012 D&O, LOL's appeal was instituted for

t he express purpose of denying the force and effect the PUC s
2017 D&O. Thus, the first Smallwood elenent is not satisfied and
LOL’ s appeal cannot be construed as a collateral attack.

See Kapiolani Estate, 14 Haw. at 661 (“A collateral attack is an

attenpt to inpeach a judgnent or decree in a proceedi ng not
instituted for the express purpose of annulling, correcting or
nmodi fyi ng such judgnent or decree.”) (enphasis added).

Hu Honua and HELCO argue that, even if LOL' s challenge
appears to be a direct appeal of the PUC s 2017 D&, it functions
as a collateral attack on the PUC s 2012 D& Hu Honua and HELCO
contend that the primary purpose of LOL's appeal is to force the
PUC to consider the effect of the State’s reliance on fossi
fuel s on GHG em ssions and climte change. However, they argue,
consi deration of GHGs was not within the scope of the PUC s final

statenent of issues in the 2017 Docket. According to Hu Honua
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and HELCO, the 2017 Docket only involved increasing the term of
the Original PPA and revisions to the contract price and

m | estone events, which do not directly relate to the effect of
the State’'s reliance on fossil fuels on GHG em ssions or climate
change. Hu Honua and HELCO t herefore contend that, to the extent
the PUC was required to consider the effect of the State’s
reliance on fossil fuels on GHG em ssions and climte change, “it
did so only in the 2012 Docket.” Because LOL failed to directly
and tinely challenge the 2012 D&, Hu Honua and HELCO ar gue t hat
LOL’ s appeal is an inproper and untinely attenpt to raise the
PUC s failure to address GHGs in the 2012 D&O.

As discussed further infra, a mgjority of this court
recently determned that “HRS 8§ 269-6(b)’s requirenment to reduce
reliance on fossil fuels and to consider [GHE em ssions applies
to the fulfillment of all of the [PUC s] duties.” 1nre

Application of Maui Elec. Co. (MECO, 141 Hawai ‘i 249, 263, 408

P.3d 1, 15 (2017) (citing HRS 8 269-6(b)). LOL was entitled to
appeal the PUC s 2017 D&0O due to the PUC s alleged failure to
performstatutory and constitutional duties. Hu Honua and
HELCO s argunent that the collateral attack doctrine precludes
this court fromexercising appellate jurisdiction over LOL's
appeal because the PUC s consideration of GHGs was outside the
scope of the 2017 Docket is therefore without nerit.

Accordingly, this court’s appellate jurisdiction is not

precluded by the collateral attack doctrine.
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2. Cont est ed Case
PUC deci sions are appealable to this court pursuant to
HRS § 269-15.51, which provides, in relevant part:

Any other law to the contrary notw t hstanding,

i ncludi ng chapter 91, any contested case under this
chapter shall be appealed froma final decision and
order or a prelimnary ruling that is of the nature
defined by section 91-14(a) upon the record directly
to the suprenme court for final decision. Only a
person aggrieved in a contested case proceeding
provided for in this chapter may appeal fromthe fina
deci sion and order or prelininary ruling.

Judicial review over an agency appeal is authorized by
HRS § 91-14(a)°® when the follow ng requirenents have been net:

[Flirst, the proceeding that resulted in the

unf avor abl e agency action nust have been a contested
case hearing . . . ; second, the agency’s action nust
represent a final decision or order, or a prelininary
ruling such that deferral of review would deprive the
cl ai mant of adequate relief; third, the claimnt nust
have foll owed the applicable agency rul es and,
therefore, have been involved in the contested case;
and finally, the claimant’s | egal interests nust have
been injured —i.e., the claimnt nust have standing
to appeal

MECO, 141 Hawai ‘i at 258, 408 P.3d at 10 (quoting Kilakila ‘O

Hal eakala v. Bd. of Land & Nat. Res., 131 Hawai ‘i 193, 200, 317

P.3d 27, 34 (2013)).

Accordingly, there are three jurisdictiona

® HRS & 91-14(a) provides, in relevant part:
Any person aggrieved by a final decision and order in
a contested case or by a prelimnary ruling of the
nature that deferral of review pending entry of a
subsequent final decision would deprive appell ant of
adequate relief is entitled to judicial review thereof
under this chapter; but nothing in this section shal
be deened to prevent resort to other means of review,
redress, relief, or trial de novo, including the right
of trial by jury, provided by |aw.
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requi renents for judicial review over an agency appeal: (1) a
contested case hearing, (2) finality, and (3) conpliance with
agency rules. 1d. Hu Honua, HELCO and the PUC argue that this
court lacks jurisdiction over LOL’s appeal because the appeal
does not arise froma contested case and LOL failed to conply
with the applicable agency rules by not requesting a contested
case hearing.?

a. The Proceeding Was a Cont ested Case Hearing

“A contested case hearing is one that is (1) required
by law and (2) determ nes the rights, duties, and privileges of
specific parties.” MECO 141 Hawai ‘i at 258, 408 P.3d at 10
(internal quotation marks omitted) (citing Kilakila, 131 Hawai ‘i
at 200, 317 P.3d at 34). As set forth below, the PUC s 2017
Docket was a contested case hearing because a hearing was
required by |law that woul d have determ ned the rights, duties,
and privileges of HELCO

i “Requi red by Law

“I'n order for an adm nistrative agency hearing to be
required by law, it may be required by (1) agency rule, (2)
statute, or (3) constitutional due process.” 1d. (internal
quotation marks omitted) (citing Kilakila, 131 Hawai ‘i at 200,

317 P.3d at 34). LOL contends that a contested case hearing was

10 The parties do not dispute that the PUC s 2017 D& was a fi nal
deci sion or order for the purpose of satisfying the requirenents for judicial
revi ew of an agency appeal. Accordingly, that requirenent is not addressed
further.
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requi red under HRS 88 269-16 (Supp. 2018) and 269-27.2 (2007 &
Supp. 2018), and constitutional due process. W hold that
al though a hearing was not required by statute, one was required
pursuant to constitutional due process.

(A) HRS § 269-16(b)

HRS § 269-16(b) requires the PUC to conduct a contested
case hearing whenever a utility seeks an increase in rates, but
specifically exenpts rate adjustnents “established pursuant to an
automatic rate adjustnent clause previously approved by the
commssion[.]"* HAR § 6-60-6 (effective June 19, 1981)
simlarly provides that automatic rate adjustnent clauses that

apply to fuel and purchased energy—or fuel adjustnment

u HRS & 269-16(b) provides, in relevant part:

No rate, fare, charge, classification, schedule, rule,
or practice, other than one established pursuant to an
automatic rate adjustnment clause previously approved
by the commi ssion, shall be established, abandoned,
nodi fi ed, or departed fromby any public utility,
except after thirty days’ notice to the conm ssion as
prescribed in section 269-12(b), and prior approval by
t he conm ssi on

charges. . . . A contested case hearing shall be held
in connection with any increase in rates, and the
hearing shall be preceded by a public hearing as
prescribed in section 269-12(c), at which the
consunmers or patrons of the public utility may present
testinony to the commi ssion concerning the increase.
The conmi ssion, upon notice to the public utility,

may:

(2) After a hearing, by order

(9 Requlate its financial transactions[.]

(Enphases added) .
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cl auses—do not require a hearing.'® Thus, not only are
automatic rate adjustnent clauses exenpted from HRS § 269-16(b)’ s
hearing requirenment, they are also defined by the rel evant agency
rule as provisions that allow for rate changes w thout a prior
heari ng.

The PUC approved the Amended PPA pursuant to, in part,
HAR § 6-60-6 (effective June 19, 1981). 1In so doing, it
aut horized HELCO to i nclude energy power purchase costs in its
Energy Cost Adjustnent C ause (ECAC) and to include non-energy
pur chased power costs in its Purchased Power Adjustnent C ause
(PPAC). According to the 2017 D&, HELCO s ECAC and PPAC are
“fuel adjustnent clauses” under HAR § 6-60-6.* The PUC

12 The utility' s rate schedul es may include automatic rate
adj ustment cl auses, only for those clauses previously
approved by the comm ssion. Upon effective date of
this Chapter, any fuel adjustment clause subnmitted for
conmi ssion approval shall conply with the follow ng
st andar ds:

(1) “Fuel adjustment clause” nmeans a provision of a
rate schedul e which provides for increases or
decreases or both, wi thout prior hearing, in
rates reflecting increases or decreases or both
in costs incurred by an electric or gas utility
for fuel and purchased energy due to changes in
the unit cost of fuel and purchased energy.

(2) No changes in fuel and purchased energy costs
may be included in the fuel adjustnent clause
unl ess the contracts or prices for the purchase
of such fuel or energy have been previously
approved or filed with the conm ssion

HAR § 6-60-6 (enphases added).
13 The Anmended PPA defines “Energy Cost Adjustnment C ause” as:
[HELCO 's cost recovery nmechani smfor fuel and

purchased energy costs approved by the PUC in
(continued...)
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specifically noted that HAR § 6-60-6 “generally governs the
propriety of fuel adjustment clauses[,]” and stated in its
Fi ndi ngs and Concl usi ons that:

[1]n the Underlying [2012] Decision and Order
regarding the Original PPA the comm ssion found it
“reasonabl e to authorize recovery of the purchased
energy charges through [HELCO s] ECAC, and to recover
t he non-energy purchased power costs (including the
rel ated revenue taxes) through [HELCO s] PPAC, to the
extent that such costs are not included in base
rates.” Because the energy and capacity paynents in
the [ Anended PPA], as in the Oiginal PPA continue to
not be included in another cost recovery mechani sm
and given the above findings concerning pricing under
the [ Anended PPA], the conm ssion authorizes the same
recovery under the [Amended PPA].

In MECO we considered whether a hearing was required
under HRS 8§ 269-16(b) before the PUC coul d approve Maui
Electric’s request to recover costs through its existing ECAC
MECO, 141 Hawai ‘i at 259-60, 408 P.3d at 11-12. |In making our
determ nation that a hearing was not required by HRS § 269-16(b),
we stated the follow ng:

[ T he Conmi ssion authorized Maui Electric to recover

charges for purchased energy under the Agreenent

t hrough Maui Electric’s existing energy cost

adj ustment clause. There is nothing in the record

i ndi cating that Maui Electric’s energy cost adjustnent
cl ause was not previously approved by the Comm ssion

13(,..continued)
conformance with [HAR] § 6-60-6 whereby the base
electric energy rates charged to retail customers are
adjusted to account for fluctuations in the costs of
fuel and purchased energy or such successor provision
that may be established fromtime to tinme.

“Purchased Power Adjustment Cl ause” is defined as “[t]he Purchased

Power Adjustment Cl ause approved by the PUC in Decision and Order
No. 30168 in Docket No. 2009-0164 on February 8, 2012.”
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or that the Commi ssion’s decision revised the existing
adj ustment clause. Additionally, the record does not
suggest that the use of the fuel adjustment clause in
this case woul d cover anything other than increases or
decreases in the unit cost of purchased energy

determ ned by the | ast rate case proceeding for the
utility. See HAR § 6-60-6(3).

Simlarly here, the PUC authorized HELCO to recover
charges for purchased power through its existing ECAC and PPAC
The record indicates that these adjustnent clauses were
previ ously approved and were not revised by the PUC s 2017 D&O.
Furthernore, the record does not suggest that the adjustnent
cl auses woul d cover anything other than changes in the unit cost
of purchased power determ ned by the |ast rate case proceedi ng.

Accordi ngly, because the rate adjustnents inplicated by
t he Arended PPA were established pursuant to automatic adjustnent
cl auses previously approved by the PUC, the PUC was not required
to hold a contested case hearing under HRS § 269-16(b) prior to
approvi ng the Amended PPA.

(B) HRS 8§ 269-27.2(d)

Pursuant to HRS 8§ 269-27.2(d), the PUC may only allow a
public utility to inpose an interimincrease in rates to recover
paynments made to “nonfossil fuel producers for firmcapacity and

rel ated revenue taxes” after an evidentiary hearing. As

14 HRS § 269-27.2(d) provides, in pertinent part:
Upon application of a public utility that supplies
electricity to the public, and notification of its
custoners, the conmission, after an evidentiary

(continued...)
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di scussed above, in approving the Anended PPA, the PUC authorized
HELCO to i ncl ude energy power purchase costs and non-energy
pur chased power costs in its ECAC and PPAC, respectively, to the
extent that such costs were not included in its base rates.
However, HELCO s ECAC and PPAC are fuel adjustnment clauses
specifically exenpt from hearing requirenments and do not
constitute an “interimincrease in rates” for the purposes of HRS
§ 269-27.2(d).

In MECO we simlarly considered whether a hearing was
requi red under HRS § 269-27.2(d). MCO 141 Hawai ‘i at 259, 408
P.3d at 11. In determning that a hearing was not required by
HRS § 269-27.2(d), we stated that:

Sierra Club has not argued that the [PUC]’'s decision
aut horized Maui Electric to inmpose an interimincrease
in rates for the purpose of recovering paynents for
firmcapacity, nor has Sierra Cub argued that Mu

El ectric ever sought permission to do so. |ndeed, the
record indicates that one of the features of the
Agreenent was to elimnate the capacity paynments that
Maui Electric was paying to HC & S under the existing
agreement. Accordingly, the requirenment of a hearing
provided for in HRS § 269-27[.2](d) is not applicable
to the Application in this case.

o

As in MECO LOL does not argue that the PUC authorized

an interimincrease in HELCO s base rates when it approved the

¥4, .. continued)
hearing, may all ow paynments nmade by the public utility
to nonfossil fuel producers for firmcapacity and
rel ated revenue taxes to be recovered by the public
utility through an interimincrease in ratesf.]

(Enphases added) .
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Amended PPA, or that HELCO sought perm ssion to inpose such an
i ncrease. As such, the PUC was not required to hold a contested
case hearing under HRS 8 269-27.2(d) prior to approving the
Amrended PPA.
(C Constitutional Due Process

LOL argues that a contested case hearing was required
by constitutional due process prior to the PUC s approval of the
Amrended PPA. As set forth bel ow, we agree.

This court engages in a two-step inquiry when
eval uating clainms of a due process right to a hearing: “(1) is
the particular interest which [the] claimant seeks to protect by
a hearing ‘property’ within the neaning of the due process
cl auses of the federal and state constitutions, and (2) if the
interest is ‘property,’ what specific procedures are required to

protect it.” Sandy Beach Def. Fund v. Gty Council of Honolulu

70 Haw. 361, 376, 773 P.2d 250, 260 (1989) (citing Aguiar v. Haw.

Hous. Auth., 55 Haw. 478, 495, 522 P.2d 1255, 1266 (1974)).

Accordingly, to determ ne whether LOL was entitled to a
contested case hearing pursuant to constitutional due process, we
must first determ ne whether LOL possesses “an interest which
qualifies as ‘property’ within the neaning of the constitution.”
Id. If LOL does possess such a property interest, we nust then
consi der whether a contested case hearing was required to protect

that interest. | d.
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(1) Constitutionally Cognizable

“[A] protected property interest exists in a benefit —
tangi bl e or otherwise —to which a party has a legitimate claim
of entitlement.” MECO 141 Hawai i at 260, 408 P.3d at 12

(internal quotation marks omtted) (citing Sandy Beach Def. Fund,

70 Haw. at 377, 773 P.2d at 260). This court has expl ained that:

The legitimate clains of entitlenent that constitute
property interests are not created by the due process
clause itself. |Instead, “they are created and their

di mensi ons are defined by existing rules or
under st andi ng that stem from an i ndependent source
such as state |aw —rul es or understanding that secure
certain benefits and that support clainms of
entitlenent to those benefits.”

Id. (quoting In re ‘Tao Gound Water Mgnt. Area Hi gh-Level Source

Water Use Pernit Applications, 128 Hawai ‘i 228, 241, 287 P.3d

129, 142 (2012)).

LOL argues that it was entitled to due process to
protect its constitutional right to a clean and heal t hf ul
envi ronnent provided by article X, section 9 of the Hawai ‘i
Constitution and HRS Chapter 269. Article X, section 9
provi des:

Each person has the right to a clean and heal thfu

environnent, as defined by laws relating to

environnental quality, including control of pollution

and conservation, protection and enhancenment of

natural resources. Any person nmay enforce this right

agai nst any party, public or private, through

appropriate | egal proceedings, subject to reasonable

limtations and regul ation as provided by |aw.

In MECO, this court simlarly considered whether the

31



*** FOR PUBI ICATION INWEST'SHAWAI‘l REPORTSAND PACIFIC REPORTER ***

PUC violated Sierra Cub’s due process rights by approving a
power purchase agreenent between a utility conpany and a producer
of electricity without holding a contested case hearing to

consi der the environnmental inpacts of approving the agreenent.
Id. at 260-65, 408 P.3d at 12-17. This court recogni zed that
Sierra Club’'s interest inits right to a clean and heal t hf ul
environment, as defined by laws relating to environnental
quality, is a property interest protected by due process, as it
is a substantive right guaranteed by the Hawai ‘i Constitution.
Id. at 260-61, 408 P.3d at 12-13.

This court then determ ned that “HRS Chapter 269 is a
law relating to environnmental quality that defines the right to a
cl ean and heal t hful environnent under article Xl, section 9 by
provi di ng that express consideration be given to reduction of
[GHG em ssions in the decision-making of the Commssion.” |d.
at 264, 408 P.3d at 16. This court held that Sierra Cub’'s
assertion of a right to a clean and heal t hful environnment, as
defined by HRS Chapter 269, therefore established a protectable
property interest under article X, section 9 and HRS Chapter
269. 1d.

Li ke the appellant in MECO, LOL seeks to protect its
property interest in a clean and heal thful environnent, as
defined by HRS Chapter 269. LCL stated in the 2017 Docket that:

Life of the Land is a non-profit Hawaii-based

organi zation. Qur menbers are very deeply concerned
about climte change, biodiversity, and the spread of
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i nvasi ve species. Life of the Land believes that the

efforts to protect our archipelago fromthe ravages of

climate change, and the introduction of alien species

has not been adequately protected and funded by

| egi sl ative actions.

LOL asserts that “its menbers are |ocated in Hawai ‘i
and are directly concerned with preventing climte change
i npacts, biodiversity, and the spread of invasive species, all of
which are affected by GHG em ssions, as well as other
environnental and public interest inpacts of [the] PUC s
deci si onmaki ng on the [Anmended PPA].” Consequently, pursuant to
article X, section 9 of the Hawai ‘i Constitution and HRS Chapt er
269, as interpreted by this court in MECO LOL has shown a
constitutionally cogni zable property interest in this case.

(2) A Contested Case Hearing was
Requi r ed

Havi ng determ ned that LOL has denonstrated a protected
property interest in a clean and heal t hful environnment as defi ned
by HRS Chapter 269, “we next consider what procedures due process
requires in this case.” MECO 141 Hawai ‘i at 265, 408 P.3d at
17. \When determ ning the procedures required to conply with
constitutional due process, we consider the follow ng three
factors: “(1) the private interest which will be affected; (2)
the risk of an erroneous deprivation of such interest through the
procedures actually used, and the probable value, if any, of
additional or alternative procedural safeguards; and (3) the

governnmental interest, including the burden that additional
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procedural safeguards would entail.” Sandy Beach Def. Fund, 70

Haw. at 378, 773 P.2d at 261 (citations omtted). Upon
consi deration of each of these factors, we conclude that a
contested case hearing was required.

First, the private interest to be affected is LOL's
right to a clean and heal thful environnment, which “includes the
right that explicit consideration be given to reduction of [GHJF
em ssions in Comm ssion decision-mnmaking, as provided for in HRS
Chapter 269.” MECO 141 Hawai ‘i at 265, 408 P.3d at 17. The
Amended PPA invol ves the construction and operation of a bionass
conbustion facility by Hu Honua, and reliance on the facility by
HELCO for an extended termof thirty years. As in MECO as part
of the 2017 Docket, the PUC was asked to consider the
reasonabl eness of the energy charges inplicated by the Anmended
PPA, and to determ ne whether the arrangenent was prudent and in
the public interest. This “would necessarily include an
eval uation of the hidden and | ong-termcosts of the activities”
of the Hu Honua facility. |d. at 266, 408 P.3d at 18. Because
the PUC s determ nations of these issues would require
consideration of the level of GHG em ssions generated by the Hu
Honua facility, LOL's right to a clean and heal thful environnent,
as defined by HRS Chapter 269, was directly affected by the PUC s
approval of the Anended PPA under MECO.

Further, the PUC s 2017 D&O concl uded that the Amended

PPA was “consistent with HRS chapter 269" and was approved based
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in part on “the State’s need to limt its dependence on fossi
fuels and mtigate against volatility in oil pricing.” The PUC s
decision thus inplicated LOL's constitutional right to a clean
and heal thful environnent, as defined by HRS Chapter 269.
Accordingly, the PUC s approval of the Amended PPA under the
terms of the 2017 D&O adversely affected LOL's private interest.

Second, the risk of erroneous deprivation is high in
this case, absent the protections provided by a contested case
hearing. Consistent with public comments in opposition to the
project, LOL posits that the PUC s approval of the Anended PPA
coul d have adverse environnmental inpacts. Yet, the restricted
scope of the 2017 Docket prevented LCL from addressing these
potential inpacts. See MECO 141 Hawai ‘i at 266, 408 P.3d at 18
(risk of erroneous deprivation of Sierra Cub’s interest was high
due to potential inpact on air quality and absence of
opportunities to be heard concerning electricity producer’s
per f ormance under the agreenent).

Finally, regarding the governnental interest, the
burden of affording LOL a contested case hearing is slight
because the PUC is already statutorily required to consider the
long-termeffects of its decisions. See id. (affording Sierra
Club a hearing would not unduly burden the PUC in light of its
statutory duty to consider the long-termeffects of its
deci si ons).

Accordingly, and consistent with this court’s
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conclusion in MECO a hearing conducted by the PUC was required
by constitutional due process to protect LOL's right to a clean
and heal thful environnment, as defined by HRS Chapter 269. 1d. at
269, 408 P.3d at 21.

ii. “Rghts, Duties, and Privil eges”

A contested case hearing is one that is (1) required by
| aw and (2) determnes the rights, duties, and privil eges of
specific parties. MECO 141 Hawai ‘i at 258, 408 P.3d at 10
(citing Kilakila, 131 Hawai ‘i at 200, 317 P.3d at 34) (internal
quotation marks omtted). Having determ ned that a contested
case hearing was required by constitutional due process, the
guestion beconmes whet her the 2017 Docket, in which the PUC
approved the Anended PPA, constituted a contested case hearing.
We concl ude that the 2017 Docket was a contested case hearing
because the hearing required by | aw woul d have determ ned HELCO s
rights, duties, and privil eges.

This court has expl ained that:

HRS § 91-1 [ Supp. 2018] does not contain the

requi rement that the hearing be a “trial-type

evidentiary hearing” or that the hearing exhibit a

particul ar | evel of “adversarial” quality. Rather

there are only two requirenments for a hearing to

be regarded as a contested case hearing: (1) that the

hearing be required by law and (2) that the hearing

determne the rights, duties, or privileges of

specific parties.

E & J Lounge Operating Co. v. Liquor Commin of Gty & Cty. of

Honol ul u, 118 Hawai ‘i 320, 333, 189 P.3d 432, 445 (2008).

In Kilakila, the Board of Land and Natural Resources
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(BLNR) approved an application submtted by the University of
Hawai i (UH) to permt construction of astronony facilities near
the sunmit of Hal eakal a on Maui. 131 Hawai ‘i 193, 317 P.3d 27.
The circuit court dism ssed an appeal of the BLNR s decision for
| ack of jurisdiction under HRS § 91-14 because no forma
contested case hearing had been held. The ICA affirned. [d. at
196, 317 P.3d at 30. This court determ ned that, although no
formal contested case hearing occurred, the BLNR proceedi ngs that
resulted in the granting of UH s application constituted a
contested case hearing. 1d. at 200-02, 317 P.3d at 34-36.

W first determned that UH s application “necessitated
a hearing by law - i.e., by the admnistrative rules governing
[ Department of Land and Natural Resources] and BLNR. " 1d. at
202, 317 P.3d at 36. W then stated the follow ng regardi ng the
“rights, duties, and privileges” requirenment of a contested case
heari ng:

In this case, no formal contested case hearing was

actually held before the BLNR voted to grant the

permit in this case, so the question beconmes whether a

formal hearing would have determ ned —or whet her the

proceedi ngs that did take place determ ned —the

“rights, duties, and privileges of specific parties.”

The inquiry here is “directed at the party whose

application was under consideration.” Thus, we focus
on the rights, duties, and privileges of UH

. UH s proposed project involves construction
of a substantial conplex of astronony facilities on
conservation district land. . . . UH could not

| egal |y conmrence that construction w thout first
submitting an application for a pernit and havi ng that
application reviewd and approved by BLNR  Approval,
i ncl udi ng any conditions attached thereto, or denia
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of the application clearly inplicates whether UH woul d
or would not be able to engage in the requested use of
buil di ng astronony facilities at the tel escope project
site. Thus, a formal contested case hearing approving
o[r] denying UH s application woul d have determ ned

UH s rights, duties, or privileges with regard to the
project. Even in the absence of a formal contested

case hearing, we point out that the proceedings that

ot herwi se took place, including the vote to grant the
permit, in fact did determine UHs rights, duties, and

privileges.

Id. (enphases added) (citations omtted).

Because approval of UH s permt was required before it
coul d construct astronony facilities at the project site, the
proceedi ngs that took place determned UH s rights, duties, and
privileges. 1d. W therefore concluded that, although no fornma
contested case hearing was conducted, the BLNR proceedi ngs
neverthel ess constituted a contested case hearing wthin the
meani ng of HRS § 91-14. |d.

Simlar to the BLNR proceedings at issue in Kilakila,
no formal contested case hearing was held before the PUC approved
t he Amended PPA in the 2017 D&. W nust therefore address
“whet her a formal hearing woul d have determ ned - or whether the
proceedi ngs that did take place determned - the ‘rights, duties,
and privileges'” of HELCO  Kilakila, 131 Hawai ‘i at 202, 317
P.3d at 36 (noting that the inquiry is “directed at the party
whose application was under consideration”) (citation and
guotation marks om tted).

Pursuant to HRS § 269-27.2(c), HELCO and Hu Honua’' s

Amended PPA woul d be of no force and effect w thout approval by
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the PUC. Thus, had the PUC held a formal contested case hearing
to determ ne whet her the Anended PPA shoul d be approved or
rejected, that hearing would have determ ned the rights, duties,
and privileges of HELCO. Even in the absence of a forma
contested case hearing, the proceedings that took place in the
2017 Docket resulted in the PUC s approval of the Armended PPA,
and therefore did in fact determne HELCO s rights, duties, and
privileges. Accordingly, the PUC s proceedings in the 2017
Docket constituted a contested case hearing within the neaning of
HRS § 91-14.

b. LOL Fol | owed Agency Rules and Was Involved in the
Cont est ed Case

Judi ci al review over an agency appeal under HRS § 91-14
is only available where the claimant “foll owed the applicable
agency rules and, therefore, [was] involved in the contested
case.” MECO 141 Hawai ‘i at 258, 408 P.3d at 10 (quoting
Kilakila, 131 Hawai ‘i at 200, 317 P.3d at 34). Hu Honua, HELCO
and the PUC argue that LOL was not entitled to a contested case
hearing because it failed to request such a hearing. As set
forth below, this argunment is without nerit, as LOL was not
required to request a contested case hearing.

i A Request for a Contested Case Hearing Was
Not Required Pursuant to Administrative Rule

Hu Honua argues that LOL was required to request a

contested case hearing pursuant to HAR 88 6-61-74 (effective
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1992-2018) and 6-61-55.' However, the PUC s adm nistrative

rul es do not contain such a requirenent.

HAR 8§ 6-61-74 provided

t he substantive requirenents for applications and petitions to

t he PUC generally, and HAR § 6-61-55 descri bed the substance of

an application to intervene as a party in a PUC proceedi ng.

Nei t her of these rules, which remain effective in HAR titl e 16,

chapter 601, requires a party to request a contested case

hearing. Moreover, no other rule that governs the rul es of

15 HAR § 6-61-74 provided:

Al'l applications and petitions shall

(1) State clearly and concisely the authorization or

relief sought;

(2) Cite the appropriate statutory provision or
ot her authority under which comi ssion
aut horization or relief is sought; and

(3) In addition to specific requirenments for
particul ar types of applications (see
subchapters 7 to 10), state the foll ow ng:

(A The applicant's | egal nane and | ocation of
princi pal place of business, and, if a
corporation, trust, association, or other
organi zation, the state under whose | aws
the applicant was organi zed;

(B) The nane, title, and address of the person

t o whom correspondence or

comuni cati ons

inregard to the application are to be
addressed. Notices, orders, and other
docurent s shall be served upon the person
naned, and that service shall be deened to
be service upon the applicant; and

(O If ex parte action or relief pending ful
hearing is sought, the necessity or

See infra note 22.

emergency justifying the requested action

HAR 8§ 16-601-74 (effective Jan. 1, 2019)
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practice and procedure before the PUC i nposes such a requirenent.
Furthernore, it is undisputed that LOL was involved in the PUC s
proceeding as a participant. Accordingly, judicial review over
LOL’ s appeal is not precluded on this basis.

In contrast, HAR Chapter 13-1, governing the rules of
practice and procedure before the Departnent of Land and Natural
Resources, contains a requirenent that a claimant “request a
contested case and petition the board to hold a contested case
hearing.” HAR 8§ 13-1-29(a) (effective Feb. 27, 2009).' This
court has recognized that “HAR § 13-1-29 is the applicabl e agency
rule delineating the specific procedures for requesting a

contested case hearing.”? Hui Kako‘o Aina Ho‘opulapula v. Bd. of

16 HAR § 13-1-29(a) provides:

On its own notion, the board may hold a contested case
hearing. Ohers rmust both request a contested case
and petition the board to hold a contested case
hearing. An oral or witten request for a contested
case hearing nmust be made to the board no later than
the close of the board nmeeting at which the subject
matter of the request is scheduled for board

di sposition. An agency or person So requesting a
contested case nust also file (or mail a postnarked)
witten petition with the board for a contested case
no later than ten calendar days after the close of the
board neeting at which the matter was schedul ed for

di sposition. For good cause, the tine for making the
oral or witten request or submtting a witten
petition or both may be wai ved.

(Enmphasi s added).

1 HAR § 13-1-29 has been anended slightly since this court decided
Hui Kako‘o Ai na Ho‘opul apula. Wen the case was deci ded, HAR 8§ 13-1-29(a)
st at ed:

A hearing on a contested matter may be requested by
the board on its own notion or upon the witten
(continued...)
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Land & Nat. Res., 112 Hawai ‘i 28, 40, 143 P.3d 1230, 1242 (2006),

abrogat ed on other grounds by Tax Found. of Hawai ‘i v. State,

SCAP- 16- 462, 2019 W 1292286 (Haw. Mar. 21, 2019). W noted that
t he appel l ants had nade oral requests for a contested case
hearing prior to the close of a BLNR neeting, but had failed to
subsequently submt a witten petition to the BLNR requesting a
contested case hearing. 1d. W thus determ ned that “inasnuch
as the DLNR had properly pronul gated specific procedures for a
contested case hearing . . . and the Appellants failed to foll ow
the requisite procedures, there was no contested case from which
t he Appel lants coul d appeal, pursuant to HRS § 91-14(a).” I|d. at
41, 143 P.3d at 1243.

In contrast, the PUC s adm nistrative rules do not
require claimants to request a contested case hearing. Thus, LCOL
did not fail to adhere to the applicable agency rules in seeking

judicial review of its agency appeal w thout requesting a

17(...continued)
petition of any government agency or any interested
person who then properly qualifies to be adnitted as a
party. An oral or witten request for a contested
case hearing must be made by the close of the public
hearing (if one is required) or the board neeting at
which the matter is scheduled for disposition (if no
public hearing is required). |In either situation, the
person or agency requesting the contested case hearing
must file (or mail and postrmark) a witten petition
with the board not later than ten days after the close
of the public hearing or the board neeting, whichever
is applicable. The time for making an oral or witten
request and submitting a witten petition may be
wai ved by the board.

(Enphasi s added) .
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contested case hearing.

ii. A Request for a Contested Case Hearing Was
Not Required by Hawai ‘

The PUC argues that “[t]his court’s case | aw on
contested case hearings clearly indicates that a request for a
contested case hearing is a necessary prerequisite to judicial
review of the kind LOL seeks.” The PUC cites MECO 141 Hawai ‘i
at 255, 408 P.3d at 7, Mauna Kea Anaina Hou v. Bd. of Land & Nat.

Res., 136 Hawai ‘i 376, 380, 363 P.3d 224, 228 (2015), Kilakila,
131 Hawai ‘i at 195, 204, 317 P.3d at 29, 38, Kaleikini v.

Thielen, 124 Hawai ‘i 1, 4, 237 P.3d 1067, 1070 (2010), and Pele
Def ense Fund, 77 Hawai ‘i at 66, 881 P.2d at 1212, for the

proposition that “at the very least, a party nust have requested
a contested case hearing before it can object to the denial of
such a hearing.” To the contrary, this court’s case | aw does not
require a party to request a hearing to gain access to the
courts, where the rel evant agency has not pronul gated a rule
requi ring such a request and the party has participated in a
contested case proceeding.

A formal request for a contested case hearing is not a
prerequisite for judicial review over an appeal under the cases
cited by the PUC. In MECO this court noted that, although the
Sierra Club was not allowed to participate in the PUC s
proceeding, it formally requested a contested case hearing.

MECO 141 Hawai ‘i at 255-57, 408 P.3d at 7-8. This court did
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not, however, hold that a formal request for a contested case
hearing is a prerequisite for judicial review Furthernore,
MECO i s distinguishable fromthe instant case because unlike the
Sierra Club in MECO LOL actively participated in the 2017

Docket . Mauna Kea Anai na Hou, Kilakila, and Kaleikini are also

di sti ngui shabl e because each of those cases concerned appeal s of
BLNR deci sions, and as expl ained supra, agency rules of the BLNR
unli ke those of the PUC, require that a formal request for a
contested case hearing be submtted to attain judicial review
over an agency appeal .

Pel e Def ense Fund, which involved an appeal of a

Departnent of Health (DOH) decision, is simlarly distinguishable
because DOH rul es provide that in order to obtain judicial

review, an interested person seeking a contested case hearing
must submt a conplaint or application requesting such a
hearing.® 77 Hawai ‘i at 69, 881 P.2d at 1215 (“Appell ees
submtted ‘ Application[s] for Contested Case[s]’ on forns
provided by the DOH and in full conpliance with the agency’s
rules.”). Accordingly, the cases cited by the PUC do not
establish that LOL was required to request a contested case

hearing as a prerequisite to judicial review

18 DOH rules also allow the DOH to hold a contested case hearing on
its own notion. See Pele Defense Fund, 77 Hawai ‘i at 69 n.12, 881 P.2d 1215
n.12.
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B. St andi ng

In the context of adm nistrative appeal s brought
pursuant to HRS 8 91-14(a), this court has interpreted the
concept of standing to be conprised of two conponents.?!® Jordan
v. Hamada, 64 Haw. 451, 457-58, 643 P.2d 73, 75-76 (1982).
“First, one nust be a person aggrieved, inter alia, by a final
deci sion and order in a contested case. Second, the aggrieved
person nust have participated in the contested case from which
the decision affecting himresulted.” [d. (citation and internal

quotation marks omtted); see also Mahuiki v. Planning Commin, 65

Haw. 506, 515, 654 P.2d 874, 880 (1982).
1. “Person Aggrieved”’
To be a person aggrieved, “one nust be specially,
personal Iy, and adversely affected” by the final decision and

order at issue. Life of the Land, Inc. v. Land Use Commin, 61

Haw. 3, 7, 594 P.2d 1079, 1082 (1979) (quoting East D anond Head

Ass'n v. Zoning Board of Appeals, 52 Haw. 518, 523 n.5, 479 P.2d

796, 799 n.5 (1971)). An unfavorable final decision and order is
not enough to satisfy this prong of the analysis - “[t]here nust
be a special injury or danage to one’s personal or property

rights[,] as distinguished fromthe role of being only a chanpion

of causes.” |d.

19 HRS § 91-14(a) provides, in pertinent part, “[a]lny person
aggrieved by a final decision and order in a contested case . . . is entitled
to judicial review thereof under this chapter[.]” Pursuant to HRS § 91-1, the

term “persons” includes individuals, associations, and public or private
or gani zati ons.
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We have previously recognized the right to a clean and
heal t hful environnment, as defined by HRS Chapter 269, as a
“legally protected interest” adequate to confer standing. MECO

141 Hawai ‘i at 270-71, 408 P.3d at 22-23; see also Life of the

Land v. Land Use Commin, 63 Haw. 166, 176-77, 177 n.10, 623 P.2d

431, 441, 441 n.10 (1981).

There is sufficient evidence in the record to
denonstrate that the PUC s approval of the Amended PPA specially,
personal |y, and adversely affected LOL's nenbers. As set forth
above, LOL is a Hawai ‘i -based nonprofit organi zation conprised of
menbers who live, work, and recreate in Hawai i. Such activity
includes visiting and exploring the Big Island s Hamekua Coast,
where the Hu Honua facility is located. LOL asserts that the Hu
Honua facility’s use of biofuels for energy production may cause
adverse environnmental inpacts on the Big Island. |In addition to
subm tting several |IRs regarding the GHG em ssions associ at ed
with the Arended PPA, LOL submtted an IR to Hu Honua regardi ng
the potential for ocean contam nation caused by the inproper
di sposal of wastewater at the facility. It also expressed
concern regarding the environnental inpacts associated with
“acquiring bioenergy crops” froman area of the Big Island that
al ready serves as a source for another biofuel facility, and
whet her the Hu Honua facility will “cut into the utilities[’]

purchase of energy from existing and/or planned wi nd and sol ar
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farns.”?° These inpacts could affect the Big Island in general
and the Hamédkua Coast in particular.

Thus, LOL has denonstrated an injury to its nenbers,
including their right to a clean and heal thful environnent as
defined by HRS Chapter 269, due to the PUC s approval of the
Amended PPA. LOL has therefore satisfied the first prong of the
standi ng anal ysis. See MECO 141 Hawai ‘i at 270-71, 408 P.3d at

22-23; see also Sierra Qub v. Hawai ‘i Tourism Authority ex rel.

Bd. of Directors, 100 Hawai ‘i 242, 271, 59 P.3d 877, 906 (2002)

(“An organi zati on may sue on behalf of its nenbers even though it

20 The PUC inpliedly recognized this potential injury when it
determned that, inter alia, “LO." s concerns regardi ng the proposed project’s
i mpact on existing renewabl e projects on the Big Island” were sufficient to
satisfy the requirenents of HAR § 6-61-56.

The grounds for participation without intervention in PUC proceedi ngs, as set
forth by HAR § 6-61-56(c) were:

(1) . . . [T]lhe direct and substantial interest of
t he applicant;

(2) The applicant’s position regarding the matter in
controversy;

(3) The extent to which the participation will not
broaden the issues or delay the proceeding;

(4) The extent to which the applicant’s interest
will not be represented by existing parties;

(5) A statenment of the expertise, know edge or
experience the applicant possesses with regard
to the matter in controversy;

(6) Whet her the applicant can aid the comr ssion by
submtting an affirmative case; and

(7) . . . [Tlhe relief desired.

(Enphases added). HAR 8§ 16-601-56(c) sets forth identical grounds for
participation w thout intervention

a7



*** FOR PUBI ICATION INWEST'SHAWAI‘l REPORTSAND PACIFIC REPORTER ***

has not been injured itself when: (1) its nenbers would
ot herwi se have standing to sue in their own right; (2) the
interests the organi zati on seeks to protect are germane to the
organi zation's purpose; and (3) neither the claimasserted nor
the relief itself requested requires the participation of
i ndi vi dual nmenbers in the lawsuit”).
2. Partici pation

Al t hough an aggri eved person nmust have participated in
a contested case in order to invoke judicial intervention, we
have not “conditioned standing to appeal froman adm nistrative
deci sion upon formal intervention in the agency proceeding.”
Mahui ki , 65 Haw. at 515, 654 P.2d at 880 (quoting Jordan, 62 Haw.
at 449, 616 P.2d at 1371). Were “the appell ants have been
aggrieved by the action of the PUC, and where they were invol ved
as participants during the [contested case,] the appellants may

chal l enge the order of the PUCin this court.” Life of the Land,

Inc. v. Land Use Commin, 61 Haw. at 9, 594 P.2d at 1083 (internal

gquotation marks and ellipsis omtted) (quoting In Re Application

of Hawaiian Electric Co., 56 Haw. 260, 265, 535 P.2d 1102, 1106

(1975)). Because LCL was involved in the 2017 Docket as a
participant, it has nmet the second prong of the analysis. LOL
t herefore has standi ng under HRS § 91-14(a) to appeal the PUC s
2017 D&0O and the denial of its Mdtion to Upgrade Status.
C. Merits of LOL's Appea

Pursuant to HRS § 269-6(b), the PUC nust explicitly
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consider the effect of the State’s reliance on fossil fuels on,
inter alia, GHG em ssions. W have characterized this as a
“requirenment to reduce reliance on fossil fuels and to consider

[ GHG em ssions[, which] applies to the fulfillment of all of the
[ PUC s] duties.” MECO 141 Hawai ‘i at 263, 408 P.3d at 15. That
the facility involved in the Anended PPA is a biofuel facility
does not absolve the PUC of this duty. Thus, in approving the
Amended PPA, the PUC was required to expressly consider the
reduction of GHG em ssions. |1d. at 264, 408 P.3d at 16.

Further, LOL was entitled to a neaningful opportunity to be heard
on the issue of the Anended PPA's inpact on its constitutional
right to a clean and heal thful environnent, as defined by HRS
Chapt er 269.

The findings and conclusions in the PUC s 2017 D&O do
not show that the PUC expressly considered the reduction of GHG
em ssions in reaching its decision. The PUC al so denied LOL due
process by preventing LOL from addressing the inpacts of
approvi ng the Arended PPA on LOL's right to a clean and heal t hf ul
environnent, as defined by HRS Chapter 269.

1. The PUC Failed to Satisfy its Statutory Obligations

HRS § 269-6(b) provides:

The public utilities comm ssion shall consider the
need to reduce the State’s reliance on fossil fuels
t hrough energy efficiency and increased renewabl e
energy generation in exercising its authority and
duties under this chapter. 1n making determ nations
of the reasonabl eness of the costs of utility system
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capital inprovenents and operations, the comni ssion
shall explicitly consider, quantitatively or
qualitatively, the effect of the State’'s reliance on
fossil fuels on price volatility, export of funds for
fuel inports, fuel supply reliability risk, and [ GHE
eni ssions. The conmi ssion nay determn ne that
short-termcosts or direct costs that are higher than
alternatives relying nore heavily on fossil fuels are
reasonabl e, considering the inmpacts resulting fromthe
use of fossil fuels.

(Enmphases added).

In MECO, this court observed that “[i]n 2011, the
| egi sl ature amended HRS § 269-6(b) to nmake it nmandatory for the
Comm ssi on when exercising its duties to recognize the ‘need to
reduce reliance on fossil fuels and to ‘explicitly consider’ the
| evel s and effect of [GHE enissions[.]” 141 Hawai ‘i at 262, 408
P.3d at 14 (enphasis in original). This court determned that “a
primary purpose of the [2011 anendnent] was to require the
Comm ssion to consider the hidden and | ong-term costs of reliance
on fossil fuels, which subjects the State and its residents to
increased air pollution and potentially harnful climte change

due to the release of harnful [GHGs].”?* 1d. at 263, 408 P.3d at

2 Rel atedly, we note that the State has conmitted to furthering the
goals of the Paris Climte Agreement. 2018 Haw. Sess. Laws. Act 15, 8§ 1 at
46-47 (“The legislature notes that Hawai ‘i, as part of the United States

Agreenent.”). This commitnent is advanced through HRS Chapter 225P, which
provides, in part:

The purpose of [the] chapter is to address the effects
of climate change to protect the State’'s econony,
environnent, health, and way of life. [The] chapter
establishes the franework for the State to

1) Adapt to the inevitable inmpacts of gl oba

warm ng and climate change, including rising sea
(continued...)
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15 (quoting H Stand. Comnm Rep. No. 1004, in 2011 House Journal,
at 1332) (internal quotation marks omtted). This court then
concluded that “HRS § 269-6(b)’s requirenent to reduce reliance
on fossil fuels and to consider [GH em ssions applies to the
fulfillment of all of the Comm ssion’s duties.” 1d. (enphasis
added). Accordingly, pursuant to MECO HRS § 269-6(b) requires
t hat “express consideration be given to reduction of [GHG
em ssions in the decision-making of the Comm ssion.” 1d. at 264,
408 P.3d at 16. Thus, it is clear that the PUC was required to
expressly consider the reduction of GHG em ssions in deciding
whet her to approve the Anended PPA.

In determ ning whether the PUC satisfied this duty

pursuant to HRS 8 269-6(b), this court “should ensure that the

agency . . . [made] its findings reasonably clear. The parties
and the court should not be left to guess . . . the precise
finding of the agency.” Kauai Springs, Inc. v. Planning Commin

of Gy. of Kauai, 133 Hawai ‘i 141, 164, 324 P.3d 951, 974 (2014)

(citation and quotation marks omtted). “An agency’s findings

shoul d be sufficient to allow the reviewing court to track the

24(, .. continued)
| evel s, tenperatures, and other risk factors;
and

2) Mtigate its greenhouse gas em ssions by
sequestering nore atnospheric carbon and
greenhouse gases than the State produces as
qui ckly as practicable, but no |ater than 2045.

HRS § 225P-1 (Supp. 2018).
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steps by which the agency reached its decision.” [d. (citation

and quotation marks omtted); see also In re Wi ‘ola O Ml oka'i,

Inc., 103 Hawai ‘i 401, 432, 83 P.3d 664, 695 (2004) (explaining
that any presunption of validity, given to an agency’s deci sion,
“presupposes that the agency has grounded its decision in
reasonably clear” findings of fact and concl usions of |aw).

Because the 2017 D&O does not reflect that the PUC
explicitly considered the reduction of GHG em ssions in approving
t he Arended PPA, we conclude that the PUC failed to conply with
HRS § 269-6(b). The only reference to GHG emi ssions in the 2017
D&O appears in the “Procedural Background” section. It reads,
“[cl]oments in opposition to the Project tended to focus on
potential adverse environnental inpacts, an expected rise in
[GHG em ssions, . . . and general objections to biomass as a
fuel resource.” The 2017 D&O does not provide responses to those
coments, nor is there any nention of GHG em ssions in the PUC s
“Statenment of Issues” or “Discussion and Findings.” Further,
al t hough the PUC restated HELCO s representati ons that the
bi omass facility could potentially save approxi mately 15, 700
barrels of fuel per year and contribute to the State’s RPS goal s,
it made no express findings or conclusions regarding the biomass
facility’'s GHG em ssi ons.

In its findings and concl usions, the PUC found that Hu
Honua’ s biomass facility may di splace fossil fuel generation

resources and accelerate the retirement of fossil fuel plants,
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and noted that its decision to approve the Anended PPA was based
on “factors such as the State’s need to limt its dependence on
fossil fuels and mtigate against volatility in oil pricing.”
These findings and conclusions do not constitute “express

consi deration” of the reduction of GHG em ssions, as provided for
under HRS § 269-6(b). See MECO, 141 Hawai ‘i at 264, 408 P.3d at
16.

In MECO Maui Electric requested that the PUC determ ne
whet her its proposed PPA was prudent and in the public interest,
and consi der the reasonabl eness of the associ ated energy charges.
Id. at 265-66, 408 P.3d at 17-18. This court explained that when
reviewi ng the PPA, the PUC was required under HRS § 269-6(b) to
consi der the hidden and | ong-term costs of energy produced under
the Agreenent, including the potential for increased air
pol lution due to GHG em ssions. 1d. at 266, 408 P.3d at 18.

This court further stated that the consideration of potenti al
health risks is “axiomatic” in the PUC s analysis of the | evel of
GHG em ssions, “as contenplated by the legislature when it
amended HRS 8 269-6(b) in 2011[.]" I1d.

Simlarly, in the instant case, HELCO requested that
t he PUC determ ne whether the energy charges under the Anended
PPA were reasonable and if its arrangenent with Hu Honua was
prudent and in the public interest. Inits review of the Arended
PPA, the PUC found that the “purchased power costs and

arrangenents set forth in the [ Anended] PPA appear reasonabl e,
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prudent, in the public interest, and consistent wth HRS chapter
269 in general, and HRS § 269-27.2(c), in particular.” The PUC
did not, however, substantiate this finding by addressing the
hi dden and | ong-term environnental and public health costs of
reliance on energy produced at the proposed facility, as
required. These costs include “the potential for increased air
pollution as a result of GHG em ssions” directly attributed to
energy generation at the facility, as well as GHG em ssi ons
produced at earlier stages in the production process, such as
fuel production and transportation. See MECO 141 Hawai ‘i at
263, 408 P.3d at 15 (“a primary purpose of [anmending HRS § 269-
6(b)] was to require the [PUC] to consider the hidden and | ong-
termcosts of reliance on fossil fuels, which subjects the State
and its residents to increased air pollution and potentially
harnful climte change due to the release of harnful [CGHGs].”)
(internal quotation marks and citation omtted).

Accordingly, the 2017 D& was not supported by findings
regardi ng GHG em ssions of the Hu Honua facility “sufficient to
allow the reviewing court to track the steps by which the [PUC]

reached its decision.” Kauai Springs, Inc., 133 Hawai ‘i at 164,

324 P.3d at 974. Wthout such explicit findings, this court
cannot determ ne whether the PUC adequately considered GHG
em ssions as required by HRS § 269-6(b).

“A remand pursuant to HRS 8§ 91-14(g) is appropriate if

an agency’s findings are inconplete and provide no basis for
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review.” Int’'l Bhd. of Elec. Wrkers, Local 1357 v. Hawaii an

Tel . Co., 68 Haw. 316, 328, 713 P.2d 943, 953 (1986) (citing

=}

re Kauai Elec. Div. of Citizens UWil. Co., 60 Haw. 166, 185-86,

590 P.2d 524, 538 (1978)). HRS 8§ 91-14(g) provides as foll ows:

Upon review of the record, the court may affirmthe
deci sion of the agency or remand the case with
instructions for further proceedings; or it may
reverse or nmodify the decision and order if the
substantial rights of the petitioners nmay have been
prejudi ced because the adm nistrative findings,
concl usi ons, decisions, or orders are:

(1) In violation of constitutional or statutory
provi si ons;

(6) Arbitrary, or capricious, or characterized by

abuse of discretion or clearly unwarranted exercise of

di scretion.

Were the PUC s failure to make sufficient findings
| eaves this court unable to determne the validity of its
conclusions, it is appropriate to remand the case to the PUC for
further proceedings, pursuant to HRS 8§ 91-14(g), in order for the

PUC to make findings necessary for judicial review Application

of Hawaiian Tel. Co., 54 Haw. 663, 669, 513 P.2d 1376, 1379

(1973); see also In re Kauai Elec. Div. of Citizens Uil. Co. 60

Haw. at 185, 590 P.2d at 537 (remandi ng the case to the PUC for
further proceedings, pursuant to HRS 8§ 91-14(g), because the
PUC s order was “unsupported by findings of fact and
concl usi ons”).

Here, remand to the PUC for further proceedings is

appropriate. On remand, the PUC shall give explicit
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consideration to the reduction of GHG em ssions in determ ning
whet her to approve the Anended PPA, and make the findings
necessary for this court to determ ne whether the PUC satisfied
its obligations under HRS § 269-6(b).
2. The PUC s Failure to Provide LOL an Opportunity to Be

Meani ngfully Heard in the 2017 Docket Denied LOL Due

“The basic el enents of procedural due process of |aw
require notice and an opportunity to be heard at a neani ngf ul
time and in a meani ngful manner before governnental deprivation

of a significant property interest.” Sandy Beach Def. Fund, 70

Haw. at 378, 773 P.2d at 261 (citing Matthews v. Eldridge, 424

U S 319, 333 (1976)). As discussed supra, this court has
recogni zed that the “right to a clean and heal t hful environnent,
as defined by laws relating to environnental quality,” is a
property interest protected by due process because it is a
substantive right guaranteed by article Xl, section 9 of the
Hawai ‘i Constitution. MECO 141 Hawai ‘i at 253, 260-61, 408 P.3d
at 5, 12-13. In MECO after concluding that Sierra Club’s
asserted property interest required a hearing by the PUC to
conply with due process, this court observed that procedural due
process includes “the right to submt evidence and argunent on

the inpact of the Agreenent on the asserted property
interest.” 1d. at 269, 408 P.3d at 21 (citation omtted). This
court then stated that the PUC “has the authority to set

limtations in conducting the proceedi ngs so long as the
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procedures sufficiently afford an opportunity to be heard at a
meani ngful time and in a neani ngful manner on the issue of the
Agreenent’s inpact on the asserted property interest.” 1d. at
270, 408 P.3d at 22.

As expl ai ned above, procedural due process necessitated
a contested case hearing because the 2017 D&0O, which approved the
Amended PPA, adversely affected LOL’s constitutionally protected
right to a clean and heal thful environnent, as defined by HRS
Chapter 269. See id. at 265, 408 P.3d at 17 (agency hearing
requi red “when the challenged State action adversely affects the
constitutionally protected rights of others”) (quoting Pele Def.
Fund, 77 Hawai ‘i at 68, 881 P.2d at 1214) (internal quotation
marks omtted). Accordingly, LOL was entitled to an opportunity
to be heard at a neaningful tinme and in a nmeani ngful manner
regardi ng the Arended PPA' s inpact on its right to a clean and
heal t hful environnment, as defined by HRS Chapter 269. See id. at
270, 408 P.3d at 22.

LOL was not afforded a sufficient opportunity to
address the Amended PPA's inpact on its constitutional right to a
cl ean and heal t hful environnent, as defined by HRS Chapter 269,
t hroughout the 2017 Docket. The PUC allowed LOL to participate
in the 2017 Docket with respect to two sub-issues: (2.a.i)
whet her the energy price conponents in the Arended PPA properly
reflect the cost of biomass fuel supply, and (2.b) whether

HELCO s purchase power arrangenents under the Amended PPA are
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prudent and in the public interest. LOL argued that the proposed
bi omass facility was not in the public interest and should be
rejected. LOL further argued that “the issue of clinate change
is enbedded in both issues the Comm ssion assigned to LOL to
consider[,]” that Hu Honua s proposal failed to fully address the
environmental inpact of its operations, and that Hu Honua's
clains of carbon-neutrality were unsupport ed.

However, HELCO refused to respond to LOL's IRs
regardi ng environnental inpacts of the project and production of
an environnental site assessnent because those topics were
outside the scope of LOL's participation. Hu Honua simlarly
objected to LOL’s IRs regarding |oss of stored carbon fromtree
harvesting, environnental inpacts of the project, and production
of an environnental site assessnent as outside the scope of LOL’'s
restricted participation. LCL filed a Mdtion to Conpel, seeking
| ease agreenents and a forestry operations report from Hu Honua,
in order to address the cost of biomass fuel supply and GHG
em ssions fromthe facility' s operations. However, the PUC
denied LOL's notion, finding that “LOL"s Mdtion to Conpel, if
granted, woul d cause an undue delay in this proceeding.”

Thus, al though the 2017 D&0O acknow edged LOL’'s attenpts
to di scuss the Arended PPA's inpacts on LOL's right to a clean
and heal t hful environnment, as defined by HRS Chapter 269, in
addr essi ng whet her the Anmended PPA is prudent and in the public

interest, the PUC did not afford LOL an opportunity to be heard
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regarding this issue at a neaningful tinme and in a neani ngful
manner. Rather, the PUC prevented LOL from nmeani ngfully
addressing the inpact that approving the Arended PPA woul d have
on LOL's asserted property interest, based on its determ nation
that LOL’ s environnmental concerns were beyond the scope of the
2017 Docket. Accordingly, the PUC s procedures violated LOL's
due process right to be neaningfully heard regarding the inpacts
t hat approving the Amended PPA would have on LOL's right to a
cl ean and heal t hful environnent, as defined by HRS Chapter 269.
Due to the PUC s failure to allow LOL to present
evi dence and argunent concerning its right to a clean and
heal t hful environnment, as defined by HRS Chapter 269, this court
nmust vacate the PUC s 2017 D&0O and remand this case to the PUC
for a hearing that conplies with procedural due process. 1In
order to conply with statutory and constitutional requirenents,
the PUC s post-remand hearing nust afford LOL an opportunity to
meani ngful |y address the inpacts of approving the Arended PPA on
LOL’s nenbers’ right to a clean and heal thful environnent, as
defined by HRS Chapter 269. The hearing nust al so include
express consideration of GHG em ssions that would result from
approvi ng the Arended PPA, whether the cost of energy under the
Amrended PPA is reasonable in light of the potential for GHG
em ssions, and whether the terns of the Anended PPA are prudent
and in the public interest, in light of its potential hidden and

| ong-term consequences. See MECO, 141 Hawai ‘i at 269, 408 P.3d
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at 21.
3. The PUC s Denial of LO."s Motion to Upgrade Status

LOL asserts that the PUC s denial of its Mdttion to
Upgrade Status in Order No. 34651 was clearly erroneous and
constituted an abuse of discretion. LOL further argues that its
“participant” status and the restriction of its participation to
two issues in the 2017 Docket denied it a sufficient opportunity
to protect its constitutional right to a clean and heal t hf ul
environnent, as defined by HRS Chapter 269.

Hu Honua, HELCO, and the PUC argue that it was within
the PUC s discretion to find that LO.'s notion failed to satisfy
the factors under HAR 8§ 6-61-55 for party-intervenor status.
HELCO additionally argues that LOL is tinme-barred from
chal l enging the PUC s denial because it did not do so within the
thirty-day tinme period required by HRS 8§ 91-14(b). W concl ude
that LOL’s appeal of Order No. 34651 is tinely, but we need not
det erm ne whether the PUC abused its discretion or violated LOL's
due process right in denying LOL’s Mdtion to Upgrade Status.

a. Tinmeliness of LOL's Appeal of Order No. 34651
Denying LOL’s Motion to Upgrade Status

LOL' s appeal of Order No. 34651 is tinmely. Under HRS
8§ 91-14(b), appeals are tinely where the appellant files its
notice of appeal “within thirty days after service of the
certified copy of the final decision and order of the agency[.]”

HELCO cites Kilakila, 131 Hawai ‘i at 195, 317 P.3d at 29, for the
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proposition that “denied requests to intervene are final orders
as defined in HRS §8 91-14,” and argues that Order No. 34651,

whi ch denied LOL's Motion to Upgrade Status to party-intervenor,
was a “final decision and order” subject to the thirty-day tine
[imt under HRS 8 91-14(b). Because Order No. 34651 was issued
on June 23, 2017 and LOL appeal ed that determ nation sixty-four
days | ater on August 26, 2017, HELCO contends that LOL's appea

is untinely.

In Kilakila, this court considered whether the BLNR s
decision to approve a permt, wthout either granting or denying
Kilakila s request for a contested case hearing, was a “final
deci sion and order” within the meaning of HRS § 91-14. 131
Hawai ‘i at 202-03, 317 P.3d at 36-37. W noted that in
Kal ei ki ni, 124 Hawai ‘i at 26, 237 P.3d at 1092, the “DLNR s
decision to deny Kaleikini’s request for a contested case hearing
constituted a final decision and order of the agency because it
ended the litigation.” 1d. at 203, 317 P.3d at 37 (internal
gquotations omtted). W then determned that the BLNR s vote to
grant the permt effectively denied Kilakila s request for a
contested case hearing, and was therefore a “final decision and
order,” as it provided the requisite finality to enable Kilakila
to appeal. 1d.

Here, Order No. 34651 Denying LOL’s Mdtion to Upgrade
Status was not required to be appealed wthin thirty days because

it did not constitute a “final decision and order” of the PUC.
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The order denied LOL party status and confirnmed LOL's limted
participant status, but did not resolve all other outstanding
issues in the 2017 Docket. Thus, unlike the agency decisions in
Kal ei ki ni and Kilakila, which provided appellants the “requisite
finality” by “end[ing] the litigation[,]” the PUC s Order No.
34651 nerely maintained LOL's participation in the proceeding.

See Kilakila, 131 Hawai ‘i at 203, 317 P.3d at 37. Therefore,

LOL’ s appeal woul d have been unripe until the PUC issued the 2017
D&O, which represents the “final decision and order” of the PUC.
The PUC i ssued the 2017 D& on July 28, 2017, which, along with
Order No. 34651 Denying LOL’s Mdtion to Upgrade Status, was
appeal ed by LOL on August 26, 2017. As LOL filed its notice of
appeal twenty-nine days after the PUC s 2017 D&O, its appeal is
tinmely.
b. W Need Not Deci de Whether the PUC Abused its
Di scretion or Violated Due Process by Denying
LOL’s Motion to Upgrade Status
HAR 8§ 6-61-55 set forth nine factors for the PUC to
consider in determ ning whether to grant a notion to intervene as
a party in a PUC proceeding. The rule further provided that the
PUC woul d not grant intervention “except on allegations which are

reasonably pertinent to and do not unreasonably broaden the

i ssues already presented.”? Pursuant to HAR 8§ 6-61-55(a),

22 HAR § 6-61-55 provided:
(a) A person may nake an application to intervene

(continued. . .)
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(...continued)

(b)

(c)

(d)

notion in accordance with sections 6-61-15 to

6-61-24, section 6-61-41, and section 6-61-57,
stating the facts and reasons for the proposed
i ntervention and the position and interest of

t he applicant.

The nmotion shall nmke reference to:

(1) The nature of the applicant’s statutory or
other right to participate in the hearing;

(2) The nature and extent of the applicant’s
property, financial, and other interest in
t he pending matter;

(3) The effect of the pending order as to the
applicant’s interest;

(4) The ot her neans avail abl e whereby the
applicant's interest may be protected;

(5) The extent to which the applicant’s
interest will not be represented by
exi sting parti es;

(6) The extent to which the applicant’s
participation can assist in the
devel opnent of a sound record;

(7) The extent to which the applicant’s
participation will broaden the issues or
del ay the proceeding;

(8) The extent to which the applicant’s
interest in the proceeding differs from
t hat of the general public; and

(9) Whet her the applicant's position is in
support of or in opposition to the reli ef
sought .

The notion shall be filed and served by the
applicant in accordance with sections 6-61-21
and 6-61-57.

Intervention shall not be granted except on
al l egations which are reasonably pertinent to

al ready presented.

O her than the HAR section nunbers it references, HAR 16-601-55

(conti nued. ..
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“[i]ntervention as a party in a proceeding before the PUC is not
a matter of right[,] but is a matter resting within the sound

di scretion of the commssion[,]” as long as that discretion is

not exercised arbitrarily or capriciously. Application of

Hawaiian Elec. Co., Inc., 56 Haw. 260, 262, 535 P.2d 1102, 1104

(1975) (citation omtted).

LOL argues that the limtation of its participation to
Sub-issue Nos. 2.a.i and 2.b denied it a neaningful opportunity
to address its constitutional right to a clean and heal t hf ul
environment. However, as discussed above, the record does not
establish that the PUC explicitly considered the reduction of GHG
emssions at all in the 2017 Docket. It is therefore clear that
the PUC m sconstrued this aspect of its statutory duty, which was
fundanental to LOL's potential role in the proceeding. As such,
it appears the PUC s denial of LOL's Mdtion to Upgrade Status was
prem sed on a flawed understanding of the relevant inquiry, and
t herefore we cannot say whet her such denial constituted an abuse
of discretion.

LCOL further argues that the PUC s denial of its Mtion
to Upgrade Status violated its due process rights by inpeding its
ability to obtain access to docunents. However, the record does

not establish that the PUC restricted LOL's access to docunents

(...continued)
(effective Jan. 1, 2019) is identical to HAR 6-61-55 (effective
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due to its status as a limted participant. O-der No. 34597

whi ch established, inter alia, a final statenent of the issues
and LOL's scope of participation in the 2017 Docket, limted
LOL's participation to Sub-issue Nos. 2.a.i and 2.b, but did not
restrict the manner of its participation wthin those issues.
Further, Protective Order No. 34555, which “govern[ed] the
classification, acquisition, and use of trade secrets, and other
confidential information” produced in the docket, provided that

“[a]ll parties or participants to all or any portion of this

docket . . . shall be entitled to all confidential information
under the provisions of this Protective Order to the extent

al l oned by the comm ssion.” (Enphasis added). LOL does not

all ege or denonstrate that access to docunents designated as
“confidential” was given to parties, but denied to participants.
Accordingly, it is not apparent fromthe record that LOL woul d
have had greater access to docunents had the PUC granted its
Motion to Upgrade Status.

In sum on remand, it is within the PUC s discretion to
determ ne the extent of LOL's participation in the proceeding,
pursuant to HAR 8 16-601-55, provided that the PUC conplies with
its statutory and constitutional obligations to consider the
reduction of GHG emi ssions and to allow LOL a neani ngfu
opportunity to be heard regarding the Arended PPA' s inpact on its
right to a clean and heal thful environnent, as defined by HRS

Chapt er 269.
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| V. CONCLUSI ON

As set forth above, HRS 8 269-6(b) requires the PUC to
expressly consider the reduction of GHG em ssions in its
deci sion-making. The PUC failed to do so in determ ning whet her
the costs associated wth the Anended PPA were reasonable, and in
approvi ng the Amended PPA. The PUC also failed to afford LOL an
opportunity to be heard at a neaningful tinme and in a neani ngful
manner regarding the Arended PPA s inpact on LOL's property
interest in a clean and heal t hful environnment, as defined by HRS
Chapt er 269.

The PUC s 2017 D& is therefore vacated and this case
is remanded to the PUC for proceedings consistent wwth this
opi ni on.
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