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CPINION OF THE COURT BY RECKTENWALD, C.J.

. 1 NTRODUCTI ON

This case requires us to consider a series of rulings
by the trial court in a conplex comrercial dispute involving the
sale of a linmousine service. Goran and Ana Maria? Pl eho
pur chased Resorts Linousine Services (RLS), a Kona-based
busi ness, fromtheir acquai ntance, Dragan Rnic, in 2005.
David W Lacy, Esq., of the firmLacy & Jackson LLLC
(collectively, “Lacy Parties”), represented Goran and Maria in
the transaction. At Lacy’s reconmmendati on, Goran and Maria
formed a corporation, Goran Pleho, LLC (GPLLC), and the
transaction was conpleted in GPLLC s nane. Goran and Mari a
di scovered problenms with the business several nonths after the
purchase. Goran and Maria, and GPLLC (collectively, “Pleho
Parties”), brought the present action in the Grcuit Court for
the Third CGrcuit (circuit court)?® alleging that Rnic and Lacy
Parties intentionally m srepresented the val ue of RLS.

Pl eho Parties asserted nunmerous cl ainms agai nst the
def endants, including fraud and | egal nal practice, and they asked
the court to rescind or reformthe sale of RLS and award

conpensatory and punitive damages. Rnic counterclainmed for

2 In Petitioners’ application for wit of certiorari, Ana Maria
Pleho is referred to as Maria. W adopt this nam ng convention throughout
t hi s opi ni on.

8 The Honorabl e Ronald | barra presided.
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breach of contract and other counts related to Pleho Parties’
failure to make paynents on the purchase price, and cross-cl ai ned
agai nst Lacy Parti es.

After extensive pretrial notions and di scovery, Rnic
settled all clains with Lacy Parties and Pl eho Parti es.
Additionally, the circuit court dism ssed or granted sumrary
j udgnment on nost of Pleho Parties’ clains against Lacy Parties
prior to trial.

Meanwhi |l e, Goran and Maria filed for bankruptcy in
Nevada, which led to a stay of the action in the circuit court
for el even nonths. Lacy Parties filed a notion in |imne
requesting that Pleho Parties be barred from presenting any
evi dence regarding their assets that conflicted with Goran and
Maria s subm ssions in the bankruptcy proceedi ng, which the
circuit court denied.

At trial, the circuit court granted judgnent as a
matter of law (JMOL) against Pleho Parties on nost renaining
clainms, and only their | egal mal practice claimbased on Lacy’s
representation of GPLLC went to the jury. The jury found Lacy
Parties not |liable by special verdict. The circuit court entered
j udgnment against Pleho Parties on all counts, awarding attorney’s
fees and costs to Lacy Parties.

On appeal, the Intermedi ate Court of Appeals (1CA)
partially vacated the circuit court’s judgnent, finding that the

circuit court had erroneously dism ssed or granted sumary
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j udgnment on Goran and Maria’ s clainms as individuals for fraud,

| egal mal practice, and punitive damages. The |ICA al so vacated
the circuit court’s denial of the notion in limne, finding that
Lacy Parties had denonstrated all of the elenents of judicial
estoppel. The ICA affirmed the circuit court’s judgnent in al
ot her respects.

In their application for wit of certiorari, Pleho
Parties argue that the 1CA erred in failing to revive their
remai ni ng cl ai ns agai nst Lacy Parties. These include clains by
Goran and Maria, as individuals, for conspiracy to commt fraud,
intentional infliction of enotional distress (IIED), negligent
infliction of enotional distress (NIED), and unfair and deceptive
trade practices (UDAP); and clains by GPLLC for fraud and
punitive danages. Pleho Parties also argue that the ICA erred
when it vacated the trial court’s order denying Lacy Parties’
nmotion in |imne.

We concl ude that the dism ssal of Goran and Maria's
clainms for I1ED and NNED was in error, as they stated col orable
clainms on both counts. W also conclude that the grant of JMOL
on GPLLC s clainms for fraud and punitive danages was in error.
View ng the evidence in the light nost favorable to the non-
nmovi ng party, a reasonable jury could have returned a verdict in
favor of Pleho Parties on these counts. W also conclude that
the ICA erred in vacating the trial court’s order denying Lacy

Parties’ notion in |imne.
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Finally, a majority of this court concludes that the
grant of summary judgnent as to Goran and Maria Pl eho’ s UDAP
claimwas in error.

W affirmthe I1CA on all remaining issues.

1. BACKGROUND
A Sal e of RLS*

Before the sale of RLS to GPLLC, Rnic signed an
agreenent in June 2005 with a third individual, Don Rullo, to
sell RLS for $800,000 in cash. The sale did not close. Rullo, a
real estate agent, was a client of Lacy's who consulted with him
about business matters frequently, and Lacy testified that he
represented Rullo in this potential transaction. Rnic testified
that Rullo introduced himto Lacy.

Goran Pleho and Rnic net in Las Vegas in 2004, and
CGoran subsequently served as Rnic’'s realtor in a nunber of rea
estate purchases. Rnic told Goran about his intention to sel
RLS. Goran testified that Rnic gave him financial docunents
detailing RLS' s profits and | osses; when Goran told Rnic that he
di d not understand the docunents, Rnic said that they should
consult “David Lacy, the best attorney on the island.” Goran and
Maria met Lacy on July 11, 2005, where, according to Goran:

M. Rnic introduced M. Lacy as his attorney, but he

al so introduced himas the best attorney on the

i sl and, and only he was the one capabl e of doing al
t he busi ness transactions, very capable. And at that

4 Unl ess ot herwi se indicated, the follow ng facts are undi sputed.
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point | said, “Wll, okay. But that is your attorney,
and if we are going to even consider this, | have to
have ny attorney to represent nme.” Rnic said, “Well
then | don’'t need an attorney, and M. Lacy can be
your attorney.” And M. Lacy said, “Well, |’ m not
sure | can do it. | got to think about it.”

Lacy described his introduction to Goran as foll ows:

Dragan Rnic was trying to sell his |inpusine conpany
to Don Rullo. Don Rullo introduced Dragan Rnic to ne.
That fell through. And sone, a week, five days,

forget what it was after that, Dragan brought Goran to
ny office. And | net him And then they had all the
ternms and conditions of the deal that they had agreed
to. And so | agreed to do the paperwork on behal f of
M. Pleho as an LLC.

[ T]hey both cane in and had agreed upon the terns and

conditions of the sale, and | think | told ‘emthey

needed | awers. M. Rnic said he didn't, and | should

just be M. Pleho's lawer. And then after thinking

about it and | guess | talked to [Lacy’s partner] Kim

[Jackson], | agreed to be his lawer, if he wanted ne

to.

Lacy agreed to represent Goran in the transaction, and
referred Goran to a certified public accountant (CPA) to obtain
an apprai sal of RLS. However, the CPA told Goran that he was not
avai lable to do the appraisal. Goran testified that he expressed
concern about proceeding with the sale wi thout an appraisal at

his next neeting with Rnic and Lacy on July 19, 2005:

So | said, “I can’t go forward with this. | need an
appraisal. | need to see what is this conpany’s
worth.”

And M. Rnic said, “Well, what do you nean? This is a
uni que conpany, only one of this kind. There' s nobody
to appraise this company. It’'s worth $2 mllion, and
$1.5 is just a great price.” And M. Lacy repeated
the sane thing to ne.
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Coran testified that he and Lacy went over hundreds of
docunents provided by Rnic pertaining to RLS s finances, and that
Lacy assured himthat the “financials” were “satisfactory.” Lacy
testified that he “would never tell any client that his business
was uni que and could not be appraised.”

Lacy recomrended that Goran forma limted liability
conpany to purchase RLS, and on July 25, 2005, Goran executed
GPLLC s incorporation docunents, which Lacy drafted. Goran was
GPLLC s sol e nenber at the tinme of incorporation.

Al 'so on July 25, 2005, Rnic and GPLLC executed a Sale
of Assets Agreenent (Sale Agreenment), by which Rnic sold RLS to
GPLLC for a price of $1,500,000. As a down paynent, Goran and
Maria agreed to transfer three Las Vegas properties worth
approxi mately $378,000 to Rnic, with the rest of the sale price
to be paid back by GPLLC in nonthly installnents based on the
gross incone of RLS. The agreenment provided that closing would
t ake place upon the transfer of Rnic’s Public Utilities
Comm ssion (PUC) license to GPLLC.

That same day, GPLLC executed a $1, 122, 000 prom ssory
note in favor of Rnic and a Managenent Services Agreenent,
whereby GPLLC agreed to nanage and operate RLS until the transfer
of Rnic’s PUC |icense. Lacy prepared the Sal e Agreenent, the
prom ssory note, and the Managenent Services Agreenent. He al so
prepared a limted power of attorney allowi ng GPLLC to nanage RLS

on Rnic’'s behalf before the PUC |icense was transferred to GPLLC,
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and a warranty bill of sale, both executed on July 25, 2005.
Al t hough the Sal e Agreenent provided that closing would occur
once the PUC license was transferred, the bill of sale was
transferred to GPLLC t hat sane day.

After July 25, 2005, Goran and Maria received sone
training fromRLS enpl oyees and began runni ng the busi ness.
CGoran testified that in Novenber 2005, he received a phone cal
about RLS froma friend, who inforned himthat “the nunbers were
altered before it was sold.” Coran testified that he
subsequently nmet with Lacy several tinmes and told himthat “this
surely | ooks like fraud,” but Lacy downpl ayed Goran’s concern and
advised himto wait for the conpletion of the PUC |icense
transfer before taking any action “as far as fraud.” According
to Lacy’'s notes froma February 14, 2006 neeting with Goran, “M.
Pl eho wanted to wait until he had the [PUC] |icense and then
approach M. Rnic and try and resol ve the probl ens. ”
Rnic’s PUC |icense was transferred to GPLLC on March 10, 2006.
B. Circuit Court Proceedi ngs

1. Pretri al

Pl eho Parties filed a conplaint on July 6, 2006, nam ng

Rnic and Lacy Parties as defendants. Pleho Parties asserted that

t hey had purchased RLS for a price “far in excess of the actual
fair market val ue” based on fraudulent information from Rnic.

The conpl aint alleged that Lacy Parties had:
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failed, refused, and/or neglected to properly advise

and assist [Pleho Parties] on the transaction and to

saf eguard them agai nst the unconscionable ternms of the

agreenment ultimately entered and, in fact, drafted the

ternms adverse to the interests of [Pl eho

Parties]. . . . Further, [Lacy Parties] continued to

represent [Pleho Parties] subsequent to the initia

transaction and failed, refused, and/or neglected to

take tinmely and appropriate action to forecl ose or

mtigate harmto [Pl eho Parties] once the fraudul ent

conduct of [Rnic] was discovered.

Pl eho Parties tw ce anmended their conplaint, which
ultimately included the follow ng counts agai nst Rnic and Lacy
Parties: (I) conspiracy to commt fraud; (11) fraud; (I11) fraud
in the inducenment; (I1V) gross inadequacy of consideration; (V)
I1ED, (VI) NIED; (VIl) UDAP; (VIIIl) legal malpractice (against
Lacy Parties alone); (IX) intentional spoilation of evidence; (X)
negl i gent spoilation of evidence; and (XI) punitive damages. The
second anended conplaint alleged that Lacy intentionally
m srepresented the value of RLS to Pleho Parties, and that Pl eho
Parties woul d not have purchased RLS if they had known that Rnic
had agreed to sell the business to Rullo for only $800, 000.

In their answer, Lacy Parties argued that Pleho Parties
had caused or contributed to any injuries they suffered. That
sanme day, Lacy Parties also filed a cross-clai magainst Rnic.

Rnic filed an answer and countercl ai m agai nst GPLLC on
Sept enber 26, 2006, alleging that:

since the Managenent Service Agreenment, GPLLC and

[ Goran] Pleho have failed to maintain [RLS] in a

reasonabl e, profitable fashion, running the business
into the ground, causing lost profits and decrease in
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the value of the business and goodwill, all to Rnic's
detri ment.

Rnic’s counterclai mincluded six counts agai nst GPLLC
and Goran related to the sale and nmanagenent of RLS, including
breach of the Sal e Agreement and prom ssory note for failure to
make paynents on the purchase price. Pleho Parties filed a
cross-clai magainst Lacy Parties based on Rnic’s counterclaim

Rnic filed a notion for sunmary judgnment on Pl eho
Parties’ clains against him which the circuit court granted on
May 13, 2009.

Lacy Parties filed a Hawai ‘i Rules of G vil Procedure
(HRCP) Rule 12(b)(6) motion to dismss all counts of Pleho
Parties’ second amended conpl ai nt except for Count VII (UDAP) and
Count XI (punitive damages), which the circuit court granted on
May 13, 2009.

Pl eho Parties filed a notion for reconsideration and
clarification of the May 13, 2009 order granting Lacy Parties’
nmotion to dismss. On July 29, 2009, the circuit court entered
an order denying and clarifying Pleho Parties’ notion. The court
stated that it was dismssing all counts but the follow ng: for
GPLLC, Counts Il (fraud), Ill (fraud in the inducenent), and VIII
(legal mal practice); for Goran and Maria Pleho as individuals,
Count VIl (UDAP); and for GPLLC and Goran and Maria Pl eho as
i ndi vidual s, Count XI (punitive damages). The court explained

its reasoning as foll ows:
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Count | for conspiracy to conmt fraud falls away
because there is but one person accused and the prior
co-conspirator has been judged not |iable.

Because the conspiracy was all eged to have been

bet ween Def endant Rnic and Defendants David W Lacy
and Lacy & Jackson, LLLC, and Defendant Rnic was
granted summary judgnent on the count of conspiracy to
conmt fraud, there is no party for the renmining

Def endants to conspire with.

Count V and VI are properly dismssed by inplication
There is no mental distress which can be suffered by a
cor porati on.

Count VIl for unfair and deceptive trade practices can
not stand on behal f of [GPLLC], because a claimfor
unfair and deceptive trade practices is reserved by
statute for consuners. . . . A corporation is not a
natural person and does not have standing to bring a
claimfor unfair and deceptive trade practices under
the statute

Count VIII for legal nalpractice was asked to be

di smssed as to [Goran and Maria Pl eho] as individua
plaintiffs, because they had not suffered danmnages;
they did not purchase, as individuals, the business
that is the underlying subject of this case, and
therefore did not suffer any individual damages
relating to the purchase. The Court ruled in favor of
t he Def endants; therefore Count VIII for |ega

mal practi ce stands on behalf of the LLC al one.

Count Xl for punitive damages stands, based only on

the claims still standing for [Goran and Maria Pl eho]

and the LLC. But because the only claim][Goran and

Maria] can claimpunitive damages for is unfair and

deceptive trade practices, which awards doubl e or

trebl e danages, they should be held to only one form

of recovery.

Lacy Parties subsequently noved for partial sunmary
j udgnment on Goran and Maria s UDAP and punitive damages cl ai s,
which the circuit court granted.

On March 10, 2011, counsel for all parties appeared

before the circuit court to enter two settlenent agreenents into
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the record. The first settlenment agreenent provided that Lacy’s
i ndetTmity i nsurance conpany woul d pay Rnic $650, 000 i n exchange
for releasing GPLLC fromall clainms arising out of the RLS Sal e
Agreenment and prom ssory note, so as to “allow [GPLLC] to retain
and operate RLS free and clear of any clains by or obligations to
Rnic.” Rnic also agreed to the dism ssal of his counterclaim
agai nst GPLLC.

The second settl enent agreenment provided that Rnic
woul d rel ease all clains against Pleho Parties in exchange for a
stipulation of entry of judgnent against Goran in the anmount of
$100, 000, to be paid in twenty-five $4,000 installnents.?®

2. Tri al

Jury trial began on June 7, 2011 on GPLLC s remaining
claims: Count Il (fraud), Count IIl (fraud in the inducenent),
Count VI1Il (legal mal practice), and Count Xl (punitive danmages).

Both Goran and Lacy testified at trial, giving their
conflicting accounts of the events leading up to the sale of RLS.
Among the other witnesses called were two expert accountants, who
of fered conpeting appraisals of the value of RLS: Lacy Parties’
expert appraised RLS at $1, 156,000, while Pleho Parties’ expert
Mar k Hunsaker apprai sed RLS at $128,000. On cross-exam nati on,

Hunsaker testified as foll ows:

5 Maria was not represented at the March 10, 2011 hearing and thus
was not bound by the settlement. Pleho Parties do not contest the settlenent
with Riic in their application.

12
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[Lacy Parties’ counsel]: Now, what you valued in this
case . . . is the 100 percent equity interest in Goran
Pl eho, LLC dba Resorts Linmousines as of July 25, 2005,
on a controlling nmarketabl e basis?

[ Hunsaker]: Correct.

[Lacy Parties’ counsel]: Are you famliar with the
“International d ossary of Business Valuation Terns”?

[ Hunsaker]: | am

[Lacy Parties’ counsel]: 1Isn't that an authoritative
source that business appraisers customarily rely on?

[ Hunsaker]: It is.

[Lacy Parties’ counsel]: 1Isn't the definition of
equity the owner’s interest in property after
deduction of all liabilities?

[ Hunsaker]: Correct.

After Pleho Parties rested their case, Lacy Parties
nmoved for JMOL on all remaining clains. Lacy Parties argued that
these clains nmust fail for |ack of damages because Rnic had
agreed to release all clainms against Pleho Parties as part of
Lacy Parties’ settlenent with Rnic, i.e., any danages based on
Pleho Parties’ liability to Rnic no |onger existed. According to
Lacy Parties:

Plaintiff’'s valuation expert, Mark Hunsaker, testified
that he valued a 100% equity interest in RLS. His
val uati on was $128, 000, but his own testinony
establ i shes that valuation of the equity interest was
an incorrect nmeasure. Hunsaker agreed on cross-

exam nation with the definition in the Internationa
d ossary of Business Valuation Terns, 2001 Ed., that
equity is “the owner’s interest in property after
deduction of all liabilities.” . . . Conversely, in
order to obtain the actual value of RLS, which is the
owner’'s interest in the property, Hunsaker woul d need
to take the equity and add back in the liabilities.

13
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Based on Hunsaker’s valuation of the equity at

$128, 000, and adding the $1,122,000 liability for the
prom ssory note . . . the LLC s interest in RLSis
val ued at $1, 250, 000.

Even viewing Plaintiff’'s evidence in the best |ight

possi ble, as a result of the settlenent, the LLC

obt ai ned a $1, 250, 000 busi ness for $452,698 [$378, 000

(Plaintiff’s down paynent fromthe three properties)

+ $74,698 (the anpbunts paid to date)] . . . . Not

only does the LLC have no danmges, it actually cane

out ahead as a result of the settlenent.

The circuit court orally granted the notion for JMOL as
to fraud, fraud in the inducenment, and punitive damages, but
denied it as to legal mal practice, issuing a witten order on
July 6, 2011. Regarding the fraud, fraud in the inducenent, and
punitive danmages cl ainms, the court stated:

| ooking at the evidence in light nost favorable to the

non-nmovant, the Court finds that no reasonable jury

woul d be able to find by clear and convi ncing evi dence

that the defendants conmtted fraud or fraud in the

i nducenent as well as awardi ng punitive damages.

The jury returned a Special Verdict on the |egal
mal practice claim finding that while Lacy breached the standard
of care in providing |legal services to GPLLC, this breach was not
a |l egal cause of damages to GPLLC. Thus, the jury found that
Lacy Parties were not |liable for |egal nalpractice.

The circuit court entered judgnent in favor of Lacy
Parties on all clainms asserted by Pleho Parties. Lacy Parties
noved for attorney’s fees and costs, and the court awarded

$407,013.69 in attorney’s fees and $29, 191.96 in costs.
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3. The Motion in Limne

On June 9, 2009, CGoran and Maria filed for Chapter 11
bankruptcy in the U S. Bankruptcy Court for the District of
Nevada.

On April 21, 2011, Lacy Parties filed a notion in
[imne to bar Pleho Parties from pursuing clains or introducing
evi dence regarding any alleged | oan, debt, or other asset not
specifically declared as an asset in the Nevada Bankruptcy Court
action. Lacy Parties asserted that there “is apparent discord
and confusion between [ Goran and Maria’s] disclosures in the
Nevada [ bankruptcy] action and [Pleho Parties’] clains in this
civil litigation.” Pleho Parties responded that they were not
required to disclose GPLLC s debt to Goran and Maria in the
bankrupt cy proceedi ngs, and that there was no evidence that Pleho
Parties stood to gain unfair advantage by the all eged
i nconsi stency. On June 3, 2011, the circuit court orally denied
the notion, noting, “[c]ertainly it goes to credibility versus
adm ssibility.”

At trial, Pleho Parties offered into evidence Exhibit
27-3 7), a check from Goran to GPLLC, in order to prove danages.
Counsel for Lacy Parties objected based on |ack of foundation and
| ack of relevance, but the circuit court received the check into

evi dence.
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C. | CA Proceedi ngs

Pl eho Parties appealed to the I1CA and Lacy Parties
filed a cross-appeal fromthe circuit court’s order denying their
notion in limne to bar evidence inconsistent with Pleho Parties’
di scl osures in their bankruptcy proceedi ngs.

1. Pl eho Parties’ Argunments

Pl eho Parties raised four points of error before the
| CA relevant to this opinion,® arguing that the circuit court
erred in: (1) granting Lacy Parties’ notion to dism ss Pleho
Parties’ clains for conspiracy, inadequate consideration, |IED
NI ED, and spoliation of evidence, and Goran and Maria s clainms as
i ndividuals for fraud, fraud in the inducenent, and mal practi ce;
(2) granting Lacy Parties’ notions for partial sunmmary judgnent
as to Goran and Maria’ s UDAP and punitive damages cl ains; (3)
granting the Lacy Parties’ notion for JMOL as to GPLLC s cl ai ns
for fraud, fraud in the inducenent, and punitive damages; and (4)
granting Lacy Parties’ attorney’'s fees and costs.

First, Pleho Parties argued that they all eged
sufficiently “outrageous” conduct that was “cal cul ated to cause,
and did in fact cause, extrenme enotional distress,” supporting
the restoration of their I1ED and NIED clains. Pleho Parties

further contended that although Lacy clained that he only had an

6 Pl eho Parties also argued that the circuit court erred in (1)
granting Rnic’'s notion to enforce settlenent; and (2) granting Rnic’s notion
for summary judgnment. The | CA upheld both the settlenent and sunmary judgnent
in Rnic’s favor in its nenorandum opinion, and Pl eho Parties do not contest
the rulings on Rnic’s notions in their application for wit of certiorari.
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attorney-client relationship with GPLLC, Goran and Maria were
“real parties in interest” because they had been injured by his
conduct .

Pl eho Parties asserted that “by first elimnating
[ GPLLC] as a non-custoner, and then dropping [Goran and Mari a]
because they were allegedly not his clients, the court denied
[ Goran and Maria] relief for prima facie unfair and deceptive
trade practices.” Pleho Parties argued that “a | awer who
deceives a client about the value a conpany he w shes to
pur chase, has not only commtted mal practice, but also a
deceptive trade practice.”

Finally, Pleho Parties argued that JMOL for fraud,
fraud in the inducenent, and punitive damages was i nappropri ate.
According to Pleho Parties, the circuit court disregarded
“conpel ling evidence” supporting all three clains, which “cut the
heart out of this case” and left the jury “with the absurd
i npression that [Pleho Parties] were seeking mllions in damages
because Lacy violated two or three technical provisions of the
Hawai ‘i Rul es of Professional Conduct.”

2. Lacy Parties’ Argunents

Lacy Parties asserted (1) that the circuit court abused
its discretion when it denied the nmotion in |imne regarding
evi dence inconsistent with Pleho Parties’ disclosures in their
bankrupt cy proceedings; and (2) that the circuit court erred in

“adm tting evidence at trial of a paynent nade by [Goran] to
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[ GPLLC] when [CGoran] did not disclose any such debt owed to him
in the bankruptcy schedules.” According to Lacy Parties, Goran
and Maria clained |oans to GPLLC as danmges in their civil
lawsuit while failing to disclose any such loans in their
bankruptcy proceedings. Lacy Parties argued that the circuit
court should have applied judicial estoppel to prevent Pleho
Parties from asserting these inconsistent positions, which gave
t hem an unfair advantage and suggested that one court or the
ot her was bei ng m sl ed.
3. The | CA Anmended Menorandum Qpi ni on

The | CA addressed the circuit court’s grant of Lacy
Parties’ motion to dismss,’” notion for summary judgnent, and
nmotion for JMOL in an unpublished Arended Menorandum Opi ni on.

Regar di ng conspiracy to conmt fraud, the I CA found
that the trial court did not err in granting dismssal, noting,
“[t]here is no evidence in the record that the Lacy Parties
intentionally participated in the sales transaction with a view
to the furtherance of the comon design and purpose.”

As to fraud and fraud in the inducenent, the |ICA noted
that, although it was GPLLC that had purchased RLS, Goran and
Maria made a down paynent of $378,000 on behal f of GPLLC. Thus,

the I CA found that “we cannot conclude that it appears beyond

7 The 1 CA noted that the circuit court appeared to review “the
record and file of the case” in evaluating Lacy Parties’ HRCP Rule 12(b)(6)
notion, making it appropriate to consider the notion under the HRCP Rul e 56
notion for sunmary judgnent standard as well.
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doubt that [Goran and Maria] can prove no set of facts in support
of their claimthat they were real parties in interest and
suf fered damages in conjunction with” the transfer of their Las
Vegas properties. The |ICA concluded that the circuit court erred
in dismssing the fraud clains, but noted that Lacy Parties
remai ned free to assert on renmand that [Goran and Maria’'s] clains
were barred by the jury verdict.

The 1 CA affirmed the circuit court’s dismssal of Pleho
Parties’ II1ED and NIED clainms. First, the ICA noted its
agreenent with the circuit court’s conclusion that a corporation
such as GPLLC cannot suffer mental distress. Second, the |ICA
determ ned that, even accepting Goran and Maria’s allegations as
true, “we cannot conclude that reasonabl e people could construe
Lacy’s conduct as ‘beyond all possible bounds of decency’
as required by our case law for IIED

Regardi ng Pl eho Parties’ N ED clainms, the | CA noted
that “Pleho Parties do not cite to any Hawai ‘i case | aw
supporting recovery for NI ED based entirely on a comerci al
transaction, and we find none.”

The I CA found that the court properly dism ssed GPLLC s
UDAP cl ai m because HRS Chapter 480 does not create a cause of
action for corporations.

Regardi ng Goran and Maria s | egal mal practice clains,
the ICA found that there was a genuine issue of material fact as

to whether Lacy forned an attorney-client relationship with Goran
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and Maria. The |ICA concluded that the circuit court erred when
it dismssed Goran and Maria' s |egal mal practice clai magainst
Lacy Parties. The ICA noted that its ruling “is wthout
prejudice to the Lacy Parties asserting on remand that [ Goran and
Maria s] mal practice clains are barred by the jury's verdict.”

The | CA then addressed the grant of Lacy Parties’
notions for partial summary judgnment on Pleho Parties’ UDAP and
punitive danmages clainms. The |ICA concluded that HRS Chapter 480
did not apply to Lacy’s conduct in his capacity as a practicing
attorney, citing nunerous cases fromother jurisdictions for the
proposition that regulation of attorneys “does not fall within
the anmbit of consumer protection laws.” However, the |ICA
reinstated the punitive damages clains with respect to Goran and
Maria s fraud and mal practice cl ai ns agai nst Lacy Parties.

The | CA then addressed the grant of Lacy Parties’
notion for JMOL on GPLLC s clains for fraud, fraud in the
i nducenent, and punitive danages. The |ICA agreed with Lacy
Parties’ contention that Pleho Parties “obtained a $1, 250, 000
busi ness for $452, 698 (including the $378, 000 down paynent
and $74, 698 that was ot herw se paid, according to evidence
entered at trial).” Noting that Pleho Parties “failed to cite
any evidence at trial that is contrary” to this argunent, the |ICA
concluded that the circuit court did not err in granting the
nmotion for JMOL in favor of Lacy Parties on fraud, fraud in the

i nducenent, and punitive danages.
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The 1 CA affirmed the circuit court’s award of
attorney’s fees and costs to Lacy Parties regarding GPLLC s | egal
mal practice claim However, the ICA partially vacated the award
to the extent that it held Goran and Maria jointly and severally
liable, “as it is unclear whether the Lacy Parties will be
determ ned the prevailing party agai nst Goran and Maria, as well
as GPLLC’ on remand.

Finally, the | CA addressed Lacy Parties’ cross-appeal,
finding Goran and Maria's apparently inconsistent positions in
t heir Nevada bankruptcy proceeding and the instant case
established the elenents required to invoke judicial estoppel.
Accordingly, the ICA held the circuit court erroneously concl uded
that “the issue was a matter of credibility rather than
adm ssibility, and did not reach the exercise of its discretion
on whether to judicially estop [Pleho Parties] fromasserting the
factually inconpatible position in this case.” The ICA thus
vacated the circuit court’s ruling on the notion in |imne and
the adm ssion of Exhibit 27-G7) to allowthe circuit court “to
exercise its discretion” on Lacy Parties’ request for judicial
estoppel “in the first instance.”

The | CA entered judgnent on Cctober 13, 2016.

I11. STANDARDS COF REVI EW
A Motion to Dismss
Atrial court’s ruling on a notion to dismiss is

revi ewed de novo. The court mnust accept plaintiff’'s
all egations as true and view themin the |ight nost
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favorable to the plaintiff; dismssal is proper only
if it appears beyond doubt that the plaintiff can
prove no set of facts in support of his or her claim
that would entitle himor her to relief. However

a notion seeking disnissal of a conplaint is
transformed into a Hawai ‘i Rules of Civil Procedure
(HRCP) Rule 56 notion for summary judgnment when the
circuit court considers matters outside the pleadings.

Wng v. Cayetano, 111 Hawai ‘i 462, 476, 143 P.3d 1, 15 (2006)

(internal quotation nmarks and citations omtted).
B. Motion for Sunmary Judgnent
The appellate court reviews “the circuit court’s grant

or denial of summary judgnent de novo.” Querubin v. Thronas, 107

Hawai i 48, 56, 109 P.3d 689, 697 (2005) (citation onitted).

A grant of summary judgment is “appropriate where
there is no genuine issue as to any material fact and
the noving party is entitled to judgnent as a matter
of law.” Ross v. Stouffer Hotel Co., 76 Hawai ‘i 454,
457, 879 P.2d 1037, 1040 (1994)(internal citation
omtted). |In other words, “summary judgnment should
not be granted unless the entire record shows a right
to judgnment with such clarity as to | eave no room for
controversy and establishes affirmatively that the
adverse party cannot prevail under any circunstances.”
State v. Zinring, 52 Haw. 472, 475, 479 P.2d 202, 204
(1970) (internal citation omtted). “A fact is
material if proof of that fact would have the effect
of establishing or refuting one of the essentia

el ements of a cause of action or defense asserted by

the parties.” Hulsman v. Hemmeter Dev. Corp., 65 Haw.
58, 61, 647 P.2d 713, 716 (1982) (internal citations
omtted).
Bal t hazar v. Verizon Hawaii, Inc., 109 Hawai ‘i 69, 72, 123 P.3d

194, 197 (2005).
C. Motion for Judgnent as a Matter of Law
“1t is well settled that a trial court’s rulings on

[motions for judgment as a matter of |aw] are revi ewed
de novo.” Nel son v. University of Hawai ‘i, 97 Hawai i
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376, 392, 38 P.3d 95, 112 (2001) (internal citation
omtted). When reviewing a notion for judgnent as a
matter of law, “the evidence and the inferences which
may be fairly drawn therefrom nmust be considered in
the Iight nost favorable to the nonnoving party and
[the] npotion nay be granted only where there can be
but one reasonabl e conclusion as to the proper
judgrment.” Id. (citing Carr v. Strode, 79 Hawai ‘i
475, 486, 904 P.2d 489, 500 (1995)).

Kramer v. Ellett, 108 Hawai i 426, 430, 121 P.3d 406, 410 (2005).

D. Mbtion in Linne

The granting or denying of a nmotion in limne is

revi ewed for abuse of discretion. The denial of a
nmotion in limne, initself, is not reversible error
The harm if any, occurs when the evidence is
improperly adnmitted at trial. Thus, even if the tria
court abused its discretion in denying a party’s
notion, the real test is not in the disposition of the
notion but the adm ssion of evidence at trial

State v. Eid, 126 Hawai ‘i 430, 440, 272 P.3d 1197, 1207 (2012)
(quoting Myanpto v. Lum 104 Hawai ‘i 1, 7, 84 P.3d 509, 515

(2004)) .
V. DI SCUSSI ON
Pl eho Parties’ application presents the follow ng
guesti ons:

A. Did the ICA conmit grave error when it vacated
orders dismssing clains by real parties in interest
CGoran and Maria for fraud and nal practice, which
gutted this lawsuit, but affirned dismssal of
conspiracy, II1ED, NIED and unfair and deceptive trade
practices, and a judgnment agai nst [GPLLC] and $436, 000
in fees and costs?

B. Did the ICA commt grave error when it affirned
md-trial orders dismssing clains against Lacy by [GP
LLC] for fraud and punitive danmages, despite
substantial and credi bl e evidence supporting those
clains requiring their subm ssion to the jury?
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C. Did the ICA commt grave error when it vacated the

trial court’s order denying a notion in limne to bar

evi dence of loans to [GPLLC] because of unrel ated

bankrupt cy proceedi ngs brought by Goran and Mari a,

when Lacy failed to renew his objection to the

evi dence at trial?

The |1 CA vacated and remanded the circuit court’s
di smi ssal of Goran and Maria s fraud and | egal nal practice
clains.® At issue in Pleho Parties’ application are several
clainms that the I1CA did not restore, the award of attorney’s
fees, and the vacatur of the circuit court’s denial of the notion
in |imne.
A Motion to Dism ss

1. Conspiracy to Conmit Fraud

The circuit court relied on its grant of sunmmary

judgnment in favor of Rnic when it dism ssed the conspiracy count

agai nst Lacy Parties. The ICA thus reviewed the grant of Lacy

8 The 1 CA noted that its ruling was “w thout prejudice” to Lacy
Parties claimng on remand that the clains are barred by the jury verdict on
GPLLC s numl practice claim Respectfully, we disagree with the ICA' s
observations on that issue. Goran and Maria' s clains as individuals are
sufficiently distinct fromGPLLC s that it appears collateral estoppel would
be i nappropriate in this instance. See Dorrance v. Lee, 90 Hawai ‘i 143, 149,
976 P.2d 904, 910 (1999) (delineating the elenments of collateral estoppel,
including, “(1) [that] the issue decided in the prior adjudication is
identical to the one presented in the action in question”).

We al so note that we do not agree with Pleho Parties’ assertion
that the jury verdict on GPLLC' s mal practice claimis a “nullity” because
Goran and Maria were necessary parties under HRCP Rule 19(a) on all clains.
Mandat ory j oi nder under HRCP Rule 19 functions to "ensure[] due process for
the absent party." Marvin v. Pflueger, 127 Hawai ‘i 490, 520, 280 P.3d 88, 118
(2012). Goran and Maria cannot claimthat they were absent, as they initiated
the lawsuit and their clains were heard in circuit court. See Mauna Kea
Anaina Hou v. Bd. of Land and Natural Res., 136 Hawai ‘i 376, 389, 363 P.3d
224, 237 (2015) ("The basic el ements of procedural due process are notice and
an opportunity to be heard at a nmeaningful tinme and in a neani ngful manner.")
(citation onmtted).
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Parties’ notion to dismss as a HRCP Rule 56 notion for sumary
judgnment, as it appears that the circuit court |ooked beyond the
pl eadi ngs and reviewed the “record and file of the case.”
However, if on a Rule 12(b)(6) notion to dismss for failure to
state a clai mupon which relief can be granted,

matters outside the pleading are presented to and not

excluded by the court, the notion shall be treated as

one for summary judgnent and di sposed of as provided

in Rule 56, and all parties shall be given reasonable

opportunity to present all material made pertinent to
such a notion by Rule 56.

HRCP Rul e 12(b) (enphasis added).

It does not appear that Pleho parties were given
“reasonabl e opportunity to present all material nmade pertinent”
by the conversion to a notion for summary judgnent. It was thus
i mproper for the circuit court to consider matters outside the
pl eadi ngs in granting Lacy Parties’ notion to dismss as to the
conspiracy count. Accordingly, the ICAerred in affirmng the
circuit court’s grant of Lacy Parties’ notion to dismss the
conspiracy count.

2. | | ED

The el enments of the tort of I1ED are: 1) that the
conduct all egedly causing the harmwas intentional or reckless;
2) that the conduct was outrageous; and 3) that the conduct

caused 4) extrene enotional distress to another. Hac v. Univ. of

Hawai i, 102 Hawai ‘i 92, 106-07, 73 P.3d 46, 60-61 (2003). *“The

term ‘ out rageous’ has been construed to nmean w thout just cause
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or excuse and beyond all bounds of decency.” Enoka v. AIG

Hawai i Ins. Co., Inc., 109 Hawai ‘i 537, 559, 128 P.3d 850, 872

(2006) (citations and sonme internal quotation marks omtted).
Additionally, “[t]he question whether the actions of the alleged
tortfeasor are unreasonable or outrageous is for the court in the
first instance, although where reasonabl e people may differ on

that question it should be left to the jury.” Young v. Allstate

Ins. Co., 119 Hawai ‘i 403, 429, 198 P.3d 666, 692 (2008)
(citation omtted).

The | CA concluded that Lacy’s behavior, as alleged by
Pl eho Parties, did not reach the threshold of outrageousness
required for I1ED. W respectfully disagree. There is “no clear
definition of the prohibited outrageous conduct,” and the correct
inquiry is sinply whether “an average nenber of the comunity”
woul d exclaim “Qutrageous!” 1d. at 425, 198 P.3d at 688
(internal citations, brackets, and quotations marks omtted).
Pl eho Parties alleged that Lacy, their attorney, colluded with
Rnic to defraud them of hundreds of thousands of dollars and
three properties they owned in Nevada, causing Goran and Maria
“severe enotional distress and serious physical injuries.”
Taki ng these allegations as true for the purposes of eval uating
the notion to dism ss, we cannot say Goran and Maria have fail ed

to state a claimfor IIED. Accordingly, the ICA erred in
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affirmng the circuit court’s dismssal of Goran and Maria's |1ED
claim?
3. NI ED
“Aln NIED claimis nothing nore than a negligence
claimin which the alleged actual injury is wholly psychic and is
anal yzed utilizing ordinary negligence principles.” Doe

Parents No. 1 v. State, Dep’'t of Educ., 100 Hawai ‘i 34, 69, 58

P. 3d 545, 580 (2002) (internal citation and quotation marks
omtted). Although the injury is wholly psychic, Hawai ‘i courts
have generally held that an NIED plaintiff “nust establish sone
predicate injury either to property or to another person in order
[sic] hinmself or herself to recover for negligently inflicted

enotional distress.” [|d. (citing Rodrigues v. State, 52 Haw.

156, 172, 472 P.2d 509, 520 (1970); John & Jane Roes, 1-100 v.

FHP, Inc., 91 Hawai ‘i 470, 473, 985 P.2d 661, 664 (1999)). This

° The circuit court and the |ICA dismssed GPLLC s || ED and NI ED
clains. W hereby affirmthese rulings, as a corporation cannot suffer
enotional distress. See RT Inp., Inc. v. Torres, 139 Haw. 445, 448 n.2, 393
P.3d 997, 1000 n.2 (2017) (indicating enotional distress damages cannot be
awarded in favor of corporations).

10 A valid negligence claimhas four el enents:

1. A duty or obligation, recognized by the |aw,
requiring the defendant to conformto a certain
standard of conduct, for the protection of others

agai nst unreasonabl e ri sks;

2. Afailure on the defendant’s part to conformto the
standard required: a breach of the duty;

3. A reasonably close causal connection between the
conduct and the resulting injury; and

4. Actual loss or damage resulting to the interests of
anot her.

Doe Parents, 100 Hawai ‘i at 68, 58 P.3d at 579.

27



*** FOR PUBI ICATION INWEST'SHAWAI‘l REPORTSAND PACIFIC REPORTER ***

court has, however, recognized NI ED clains even absent a
di stinct, non-psychol ogical injury when “they involve
ci rcunst ances whi ch guarantee the genui neness and seriousness of

the claim” Rodrigues v. State, 52 Haw. 156, 171, 472 P.2d 509,

519 (1970); see also Doe Parents, 100 Hawai ‘i at 70, 58 P.3d at

581 (finding that when a teacher is reinstated into a position in
cl ose contact with children after accusations of child
nol estation, without serious inquiry into the accusations, and
the teacher nolests the children, it is “self evident” that the
children’s and parents’ resulting psychol ogi cal trauma guarantees
t he “genui neness and seriousness” of parents’ N ED claim.

In 1986, the |egislature nodified our common | aw tort
of NNED in HRS 8§ 663-8.9 (1986 Supp.), which provides:

(a) No party shall be liable for the negligent

infliction of serious enotional distress or

di sturbance if the distress or disturbance arises

sol ely out of damage to property or material objects.

(b) This section shall not apply if the serious

enotional distress or disturbance results in physica

injury to or nental illness of the person who

experi ences the enotional distress or disturbance.

Thus, a viable NIED claimfor danage to property or
mat eri al objects nmust allege: (1) a duty or obligation,
recogni zed by the law, requiring the defendant to conformto a
certain standard of conduct, for the protection of others against
unreasonabl e risks; (2) the defendant breached the duty; (3) a

reasonabl y cl ose causal connection between the defendant’s breach

and the plaintiff’s resulting injury; and (4) serious enotional
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di stress or disturbance resulting in physical injury to or nental

illness of the plaintiff, or circunmstances guaranteeing the

genui neness and seriousness of the claim?! See Doe Parents, 100
Hawai ‘i at 68-88, 58 P.3d 545, 579-99 (plaintiffs stated a valid
NI ED claimfor psychic injuries in the absence of physical injury
or nental illness by establishing: duty of care, breach of duty,
| egal causation, and circunstances guaranteei ng the genui neness
and seriousness of the nental distress alleged). By this
standard, Pleho Parties stated a claimfor N ED upon which relief
can be granted.

Pl eho Parties alleged Lacy formed a “speci al
relationship” with Goran and Maria “for which the | aw i nposes a
duty of care” when he undertook to represent Pleho Parties in the
purchase of RLS. Pleho Parties further alleged Lacy breached

this duty and “[a]s a direct and proximate result,” Goran and
Maria “have suffered and continue to suffer from severe enotional
di stress and serious physical injuries and they have incurred and
continue to incur reasonable and necessary nedi cal and
rehabilitative expenses for nedical treatnment” as a result of

Lacy Parties’ conduct. Goran and Maria thus sufficiently stated

an NIED claimby alleging, in addition to their clains of

u In affirmng the circuit court’s dismssal of Pleho Parties’ N ED
claim the ICA stated, “the Pleho Parties do not cite to any Hawai ‘i case | aw
supporting recovery for NI ED based entirely on a commercial transaction, and
we find none.” However, whether the conduct at issue occurred in the context
of a conmercial transaction is irrelevant to whether the el ements of an NI ED
cl ai m have been sufficiently alleged.
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enotional distress, that they suffered serious physical injuries
and needed nedical treatnent for those injuries. Accordingly,
the ICA erred in affirmng the circuit court’s dism ssal of CGoran
and Maria s N ED cl aim

B. Judgnent as a Matter of Law on Fraud, Fraud in the
| nducenent, and Punitive Damages

The circuit court granted JMOL agai nst GPLLC on its
fraud, fraud in the inducenment, and punitive damages'? cl ai ns,
determ ning that no reasonable jury would be able to find by
cl ear and convincing evidence that Lacy “commtted fraud or fraud
in the inducenment as well as awarding punitive danages.” W
respectfully disagree. The circuit court was required to view
t he evidence and inferences therefromin the |ight nost favorable
to the non-noving party, i.e., GPLLC, and grant the notion only
if “there can be but one reasonable conclusion as to the proper
judgrment.” Kraner, 108 Hawai ‘i at 430, 121 P.3d at 410.

“The elenents of fraud are: (1) false representations
made by the defendant; (2) with know edge of their falsity (or
wi t hout knowl edge of their truth or falsity); (3) in

contenplation of plaintiff’s reliance upon them and (4)

12 “Punitive or exenplary damages are generally defined as those
damages assessed in addition to conmpensatory damages for the purpose of
puni shi ng the defendant for aggravated or outrageous mi sconduct and to deter
t he defendant and others fromsinmilar conduct in the future.” Masaki v. Cen.
Motors Corp., 71 Haw. 1, 6, 780 P.2d 566, 570 (1989) (citations onitted).
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plaintiff’'s detrinmental reliance.”’® Myashiro, 122 Hawai ‘i at
482-83, 228 P.3d at 362-63.

There was evidence at trial indicating that Lacy
drafted the docunents for GPLLC s purchase of RLS for $1.5
mllion, yet he did not disclose the fact that he had represented
a prior prospective buyer, who had been poised to acquire the
busi ness for only $800,000. Further, Goran testified that Lacy
repeated Rnic’s clains about RLS' s value, i.e., “[t]his is a
uni que conpany, only one of this kind. There s nobody to
apprai se this conpany. It’s worth $2 million, and $1.5 is just a
great price.” \Were there is a duty to exercise reasonable care
to disclose a matter in question, failure to disclose the matter
is considered a fal se representation for purposes of the fraud

analysis. Santiago v. Tanaka, 137 Hawai ‘i 137, 149, 366 P.3d

612, 624 (2016). Here, Lacy had such a duty stemm ng fromhis
fiduciary role as Pleho Parties’ attorney. View ng such evidence
in the light nost favorable to GPLLC, we conclude that a
reasonabl e jury could have found in favor of GPLLC on the fraud
and punitive damages cl ai ns.

The ICA affirmed the circuit court’s grant of JMOL with

a different rationale, adopting Lacy Parties’ argunent that Pleho

13 Fraud in the inducement is sinply a type of fraud which induces an
action by fraudulent misrepresentation, so it is appropriate to analyze Pl eho
Parties’ counts of fraud and fraud in the inducenment together. See Aanes
Funding Corp. v. Mres, 107 Hawai ‘i 95, 103-04, 110 P.3d 1042, 1050-51 (2005).
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Parties could not show damages because the actual value of RLS
was $1, 250,000 even according to Pleho Parties’ own expert. The
| CA based its conclusion on the follow ng exchange between Pl eho

Parties’ expert accountant Hunsaker and Lacy Parties’ counsel:

[Lacy Parties’ counsel]: 1Isn't the definition of
equity the owner’s interest in property after
deduction of all liabilities?

Hunsaker: Correct.

Hunsaker had previously testified that a “nmarket
anal ysi s and concl usion of value of a 100 percent equity
interest” in RLS at the time of sale was $128,000. The |ICA thus
attributed to Hunsaker the conclusion that that the “actual
value” of RLS, i.e., “the owner’s interest in the property,” was
the $128,000 “equity interest” plus the $1, 122,000 prom ssory
note to Rnic, for a total of $1,250, 000.

Pl eho Parties argue that the ICA s characterization of
Hunsaker’s testinmony represents a “tortured interpretation of
counsel’s ‘gotcha question.” W agree. “Equity” is an
accounting termof art with a specific neaning, i.e., the
“owner’s interest in property after deduction of al
liabilities.” Based on his answer to a question about this
technical definition, the ICA incorrectly inputed to Hunsaker the
conclusion that the “actual value” of RLS was $1, 250, 000.

GPLLC s $1,122,000 debt to Rnic is a liability properly
attributed to GPLLC, not to RLS. Thus, the ICA erred in
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considering this amount when cal cul ating the actual value of RLS.
Mor eover, since the crux of Pleho Parties’ claimalleges Lacy
fraudul ently induced themto purchase RLS for far nore than its
true value, it would be inproper to hold that, as a matter of
law, a prom ssory note allegedly procured by fraud should be used
as a neasure of RLS s value. The true value of RLS thus remains
a question properly left to the trier of fact.

To conclude, the circuit court erred in granting JMOL
in favor of Lacy Parties on GPLLC s fraud, fraud in the
i nducenent, and punitive danages cl ai ns.
C. Attorney’s Fees and Costs

The | CA upheld the circuit court’s award of $407,013. 69
in attorney’s fees and $29,191.96 in costs to Lacy Parti es,
pursuant to HRS § 607-14 (Supp. 1997),'* but vacated it “to the
extent that it held Goran and Maria jointly and severally I|iable,
as it is unclear whether the Lacy Parties will be determ ned the
prevailing party against Goran and Maria, as well as GPLLC, after
further proceedings on their remaining clains.” Because we

vacate the grant of JMOL against GPLLC on its clains for fraud

14 HRS & 607-14 provides, in relevant part:

In all the courts, in all actions in the nature of
assunpsit and in all actions on a prom ssory note or
other contract in witing that provides for an
attorney’'s fee, there shall be taxed as attorneys
fees, to be paid by the losing party and to be

i ncluded in the sumfor which execution may issue, a
fee that the court determ nes to be reasonabl e[.]
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and punitive damages, we al so vacate the award of attorney’'s fees
to Lacy Parties, as it is unclear whether GPLLC will remain the
“losing party” after the adjudication of these clains.
D. Judi ci al Estoppel

The circuit court denied Lacy Parties’ notion in |imne
requesting that Pleho Parties be barred fromintroduci ng evi dence
inconsistent with their disclosures in Goran and Maria Pleho’ s
bankruptcy proceeding in Nevada. The I CA vacated the circuit
court’s ruling and the subsequent adm ssion of Exhibit 27-Q7),

finding that the Lacy Parties had denonstrated the el enents?® of

15 As correctly noted by the | CA

Most jurisdictions apply judicial estoppel when, at
m nimum the follow ng el enents are net:

(1) The party to be estopped nust be asserting a
position that is factually inconpatible with a
position taken in a prior judicial or

admi ni strative proceedi ng;

(2) the prior inconsistent position nmust have
been accepted by the tribunal; and

(3) the party to be estopped must have taken
i nconsi stent positions intentionally for the
pur pose of gaining unfair advantage.

Al t hough Hawai ‘i courts have not expressly
adopted those el enents, our case lawis
generally in accord. See Roxas, 89 Hawai ‘i at
124, 969 P.2d at 1242; Rosa, 4 Haw. App. at 220,
664 P.2d at 752 (“A party is precluded from
subsequently repudiating a theory of action
accepted and acted upon by the court.”).

Langer v. Rice, No. 29636, 2013 W 5788676, at *5
(Haw. App. COct. 28, 2013) (mem) (citations omitted).
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judicial estoppel. The |ICA explained that the purpose of vacatur
was “to allow the Crcuit Court, in the first instance, to
exercise its discretion on the Lacy Parties’ request for judicial
est oppel .”

Al t hough the ICA correctly states the el enents of
judicial estoppel, its conclusion that the circuit court failed
to exercise its discretion is not supported by the record.

As noted by the United States Suprene Court, “judicial
estoppel is an equitable doctrine invoked by a court at its
di scretion,” intended to “prevent the inproper use of judicial

machi nery.” New Hanpshire v. Miine, 532 U S. 742, 750 (2001)

(internal citations and quotation marks omtted). The circuit
court’s oral denial of the notion in limne states, in full:

So on the motion in [imne Nunber 2, to bar plaintiff

from pursuing clains for or introducing any evi dence

regardi ng any all eged | oan, debt, note, paynent,

advance, contract or other asset not specifically

di sclosed in Goran Pleho and [Maria] Pleho' s Nevada

bankruptcy, the nmotion is denied. Certainly it goes

to credibility versus adm ssibility.

Al t hough terse, this statenent shows that the court
consi dered the argunents presented in Lacy Parties’ notion in
limne and Pl eho Parties’ response to that notion, both of which
focused on the issue of judicial estoppel. Accordingly, the

circuit court’s denial of the notion in |imne should be
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interpreted as a discretionary determ nation that judicial
estoppel was not appropriate in this instance.

As the circuit court properly exercised its discretion,
we vacate the 1CA's judgnent to the extent that it vacates the
circuit court’s denial of the motion in limne, and we affirm
this ruling of the circuit court.

V.  CONCLUSI ON

For the foregoing reasons, we vacate the circuit
court’s dismssal of Pleho Parties’ II1ED and NIED clains, its
grant of JMOL in favor of Lacy Parties on GPLLC s fraud and
punitive danmages clainms, and its award of attorney’s fees and
costs, and we vacate the ICA' s QOctober 13, 2016 judgnment to the
extent that it affirnms these rulings of the circuit court. W
al so vacate the I1CA's judgnent to the extent that it vacates the
circuit court’s ruling on the notion in |Iimne.

A mgjority of this court also vacates the ICA s
judgnment to the extent that it affirms the circuit court’s grant
of summary judgnment in favor of Lacy Parties on Goran and Maria’s

UDAP cl aim
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In all other respects, the ICA's judgnent is affirned.
The case is remanded to the circuit court for proceedi ngs
consistent with this opinion.
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