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| respectfully dissent fromthe Majority’s holding in

Part Two. Wiile | conclude that Tax Foundation has standing to

pursue declaratory and injunctive relief in this case, | disagree

that HRS § 632-1 establishes standing criteria.
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1. Ceneral Principles of Standing Apply in this Case
G ving due consideration to our courts’ “proper and
properly limted role” in our governnental system *“judicial
intervention in a dispute is normally contingent upon the

presence of a ‘justiciable controversy.” Life of the Land v.

Land Use Commin (Life of the Land I1), 63 Haw. 166, 172, 623 P.2d

431, 438 (1981) (citation omtted). To be justiciable, a
controversy nust involve “questions capable of judicial
resolution and presented in an adversary context.” 1d. The
party seeking a judicial forumnust al so have standing. See id.
(“Standing is that aspect of justiciability focusing on the party
seeking a forumrather than on the issues he wants

adjudicated.”); Sierra Cub v. Mrton, 405 U. S. 727, 731-32

(1972) (“[T] he question of standing to sue” refers to “[w het her

a party has a sufficient stake in an otherw se justiciable

controversy to obtain judicial resolution of that controversy”).
The “crucial inquiry” in determning standing “is

‘“whether the plaintiff has “alleged such a personal stake in the

outcone of the controversy” as to warrant his invocation of

[the court’s] jurisdiction and to justify exercise of the court’s

remedi al powers on his behalf.’”” Life of the Land Il, 63 Haw. at

172, 623 P.2d at 438 (quoting Warth v. Seldin, 422 U S. 490, 498-

99 (1975)).
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We determ ne whether a plaintiff has alleged a
“personal stake in the outcone of the controversy”
sufficient to confer standing by asking: “(1) has the
plaintiff suffered an actual or threatened injury

.. .; (2) isthe injury fairly traceable to the
defendant’s actions; and (3) would a favorable
decision likely provide relief for plaintiff’'s
injury.”

Corboy v. Louie, 128 Hawai‘i 89, 104, 283 P.3d 695, 710 (2011)

(quoting Sierra CQub v. Dep’'t of Trans. (Superferry 1), 115

Hawai ‘i 299, 319, 167 P.3d 292, 312 (2007)).
When “assessing whether a plaintiff has standing to
sue” under the three-prong test, it is “[o]f critical inportance”

to identify “the nature of the injury alleged” or “the theory of

injury presented by the plaintiff.” Superferry |, 115 Hawai ‘i at

321, 167 P.3d at 314 (citing Cnty. Treatnent Crs. v. Gty of

VWestland, 970 F. Supp. 1197, 1208 (E.D. Mch. 1997) (“[T]he
resolution of a standing question often depends on how the court
characterizes the alleged injury.”)). W have noted that
“al though a plaintiff nmay be injured in any nunber of ways, the
injury prong of the standing inquiry requires an assertion of a
judicially-cognizable injury, that is, a harmto sone |egally-
protected interest.” 1d.

Thus, to establish a personal stake in the controversy
and its outcone, a plaintiff nust assert an injury, or threatened

injury, to a judicially cognizable interest. See Hawaii's

Thousand Friends v. Anderson, 70 Haw. 276, 283, 768 P.2d 1293,
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1299 (1989); Akau v. O ohana Corp., 65 Haw. 383, 390, 652 P.2d

1130, 1135 (1982).%' The plaintiff’s injury, or threat of injury,
cannot be “abstract, conjectural or nerely hypothetical,” but
concrete, such that a court nmay fairly trace its cause and

provide the parties an adequate resolution. Life of the Land 11

63 Haw. at 173 n.6, 623 P.2d at 446 n. 6.
Courtroons are not the place “to vindicate individual

val ue preferences,” Hawaii's Thousand Friends, 70 Haw. at 284,

768 P.2d at 1299, or to resolve “a difference of opinion between
a concerned citizen and his elected representatives in

governnent,” Bremmer v. Gty & CGy. of Honolulu, 96 Hawai ‘i 134,

142, 28 P.3d 350, 358 (App. 2001). A plaintiff nust therefore
count “hinself anong the injured,” and “not nerely air[] a
political or intellectual grievance.” Akau, 65 Haw at 390, 652
P.2d at 1135.

When we apply these principles, “[o]ur touchstone

remai ns the needs of justice.” Life of the Land Il, 63 Haw. at

176, 623 P.2d at 441 (citation and internal quotation marks

omtted). Accordingly, “[t]his court has adopted a broad view of

! “Injury in fact has always included harmto economic interests.”
Akau, 65 Haw. at 389, 652 P.2d at 1135 (citation onmitted). However, we
“recogni ze a variety of interests that, if injured, can formthe basis for
standing.” Superferry I, 115 Hawai ‘i at 321, 167 P.3d at 314. For exanple,
it is well-established that “injuries to recreational and aesthetic interests”
may formthe basis for a plaintiff’s standing in environmental cases. 1d.

4



*** FOR PUBI ICATION INWEST'SHAWAI‘l REPORTSAND PACIFIC REPORTER ***

what constitutes a ‘personal stake’ in cases in which the rights
of the public m ght otherwi se be denied [a] hearing in a judicial

forum” Pele Defense Fund v. Paty, 73 Haw. 578, 593, 837 P.2d

1247, 1257-58 (1992) (citations omtted).

Traditionally, injuries shared by the general public
were not judicially cognizable, and a plaintiff asserting such an
injury had standing only “if he suffered a special injury that
was different in kind, and not nerely in degree, fromthe general
public.” Akau, 65 Haw. at 386, 652 P.2d at 1133. Simlar to
other state and federal courts, however, Hawai‘i courts have
followed “the trend away fromthe special injury rule towards the
view that a plaintiff, if injured, has standing.” 1d. at 388,

652 P.2d at 1134. |In adopting this position, we explained:

We concur in this trend because we believe it is
unjust to deny nenbers of the public the ability to
enforce the public’s rights when they are injured.
“The very essence of civil liberty certainly consists
in the right of every individual to claimthe
protection of the | aws, whenever he receives an
injury.” Marbury v. Madison, 5 U S 137, 163, 2 L. Ed.

60 (1803).
1d.
2. Tax Foundation Has Established Standing As a Taxpayer
This trend away fromthe “special injury rule” began in
the context of taxpayer challenges to illegal governnment action

regardi ng the managenent and expenditure of public funds. See,

e.qg., Mttl v. Myahira, 95 Hawai ‘i 381, 390-91, 23 P.3d 724,




*** FOR PUBI ICATION INWEST'SHAWAI‘l REPORTSAND PACIFIC REPORTER ***

725-26 (2001); Hawaii's Thousand Friends, 70 Haw. at 283, 768

P.2d at 1299; Akau, 65 Haw. at 386-87, 652 P.2d at 1133.
Hawai ‘i has a long history of recognizing individual
taxpayers’ standing to seek relief in such cases. See, e.q.,

Castle v. Atkinson, 16 Haw. 769, 774 (Haw. Terr. 1905)

(recogni zing “the right of resident taxpayers to . . . prevent an
illegal disposition of the noneys of the county, or the illegal
creation of a debt which they, in conmon with other property

hol ders of the county, may otherw se be conpelled to pay”);

Wlder v. Pinkham 23 Haw. 571, 573 (Haw. Terr. 1917) (“The

t heory upon which a suit by a taxpayer to restrain the ill egal
expendi ture of public noney nay be maintained is that of
protection to the property rights of the conplainant.”); WIson

v. Stainback, 39 Haw. 67, 72 (Haw. Terr. 1951) (providing that a

taxpayer’s “right to sue and prevent the violation of |aw
requires “that sonme interests or property of the taxpayer woul d
be injuriously affected by illegal acts of public officials,
about to be conmtted in expending public noney or creating a
public debt”).

The “basic theory” behind taxpayer standing is:

that the illegal action is in sone way injurious to
nmuni ci pal and public interests, and that if permtted
to continue, it will in sone manner result in

i ncreased burdens upon, and dangers and di sadvant ages
to, the municipality and to the interests represented
by it and so to those who are taxpayers.
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Munoz v. Ashford, 40 Haw. 675, 683 (Haw. Terr. 1955) (citation

and quotation nmarks om tted).
This “basic theory,” id., aligns with the “theory of

injury presented by” Tax Foundation, Superferry I, 115 Hawai ‘i at

321, 167 P.3d at 314. Tax Foundation argues that “the
Foundation, as a taxpayer,” is “continuously injured by the State
di verting noney away from [ HART], which causes over-collection of
t he amobunts needed to sustain HART.” Tax Foundati on argues that
“[t] he Foundation has paid the Surcharge and is vitally invested
inits proper use considering it will be continually taxed for
the sane until the rail project is finished.” Tax Foundation has
al so argued that while “[i]t and all other Honol ul u taxpayers
have dutifully paid the County Surcharge, . . . they are not
receiving the full benefit as prescribed under HRS § 248-2. 6
(1993 & Supp. 2005). The fact that the State has kept over $177
mllion, neans that the Plaintiff and others have that much nore
to pay.” Tax Foundation alleges, “If the noney diverted by the
State were given to the County as required, the surcharge could
end sooner.”

Tax Foundation’s standing argunent directly invokes the
princi pl es of taxpayer standing based on threatened harmto its

econonm c interests as a taxpayer. To determ ne whether this
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alleged injury is judicially cognizable under the circunstances,
it is appropriate to determ ne whet her Tax Foundati on has
satisfied the elements of taxpayer standing.?

In Hawai i 's Thousand Friends, this court articul ated

two requirenents for taxpayer standing: “(1) plaintiff nust be a
t axpayer who contributes to the particular fund fromwhich the
illegal expenditures are allegedly made; and (2) plaintiff nust
suffer a pecuniary |loss!® [by the increase of the burden of
taxation], which, in cases of fraud, are presuned.” 70 Haw. at
282, 768 P.2d at 1298. Tax Foundation satisfies both elenents in
this case.

First, Tax Foundation has established that, through the

2 The Dissenting Opinion by Nakayama, J., contends that | address
t axpayer standing sua sponte because Tax Foundation “did not raise taxpayer
standing.” | respectfully disagree. Tax Foundation's argunent that it, “as a

t axpayer, [is] continuously injured by the State[,]” directly concerns whet her
Tax Foundation, “as a taxpayer,” has a right to seek relief against the State
for this alleged injury. To assist in this determ nation, we may consider
whet her Tax Foundation has net the test for taxpayer standing.

Mor eover, because Tax Foundati on seeks declaratory relief, we
shoul d consider its standing argunment in light of the legislature’s intent to
“mak[e] the courts nore serviceable to the people.” See HRS § 632-6; Citizens
for Prot. of N. Kohala Coastline v. CGy. of Hawai ‘i, 91 Hawai ‘i 94, 100, 979
P.2d 1120, 1126 (1999); Cvy. of Hawai‘i v. Ala Loop Honeowners, 123 Hawai ‘i
391, 433-34, 235 P.3d 1103, 1145-46 (2010). Foreclosing our analysis of Tax
Foundation’s alleged injury under these circunstances would contradict this
principle. See Life of the Land Il, 63 Haw. at 173-74, 623 P.2d at 439
(“[While every challenge to governnmental action has not been sanctioned, our
basi ¢ position has been that standing requirements should not be barriers to
justice.”).

8 The term “pecuniary loss” as it is used here includes current or
future pecuniary loss. See Hawaii’'s Thousand Friends, 70 Haw. at 282, 768
P.2d at 1298 (“The taxpayer nust show that he has sustained or will sustain
pecuniary loss by the increase of the burden of taxation.” (citing Minoz, 40
Haw. at 682 (enphasis added)).
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tax it pays on its annual fundraising activities, it contributes
to the particular fund fromwhich illegal expenditures are
allegedly nmade. In addition to paying general excise and use
taxes at a 4% rate to the State, Tax Foundati on pays the county
surcharge at a rate of 0.5% The State collects this surcharge,
deposits it into a special fund, and, after deducting 10% of the
gross proceeds, disburses the balance to the City and County of
Honolulu. HRS § 248-2.6(a) (1993 & Supp. 2005). Tax Foundati on
all eges that “the bulk of the 10% retained by the State” exceeds
the State’s costs of adm nistrating the county surcharge. Thus,
according to Tax Foundation, the excess portion of the 10%is
retained and diverted illegally.

Second, Tax Foundation has alleged future pecuniary
| oss. Tax Foundation contends that, if permtted, the State’s
continued retention of the 10% of gross proceeds fromthe
surcharge will result in an increased tax burden for Honol ul u
t axpayers, including Tax Foundati on.

This case is unlike luli v. Fasi, 62 Haw. 180, 185, 613

P.2d 653, 657 (1980), in which we declined to recogni ze taxpayer
standi ng because the plaintiffs failed to allege future pecuniary
loss. Wiile the plaintiffs in luli challenged a governnent
contract as illegal and stated that their taxes had increased,

t hey nonethel ess admtted that they were unsure whether the
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chal | enged contract caused the increase in taxes, and that they
suffered no cogni zable loss. See id.

Here, in contrast, a direct |link nmay be drawn between
the rail surcharge and an inpact on Honol ulu taxpayers. Tax
Foundation argues that “the State has created a vicious cycle:
the nore it diverts, the less the Cty receives, the |longer the
GET surcharge is needed; the nore the taxpayers nust pay.” 1In
ot her words, a portion of the surcharge is withheld by the State.
| f not withheld, these funds would be returned to the City and
used to fund the rail project. It is thus reasonably likely that
wi thhol ding this portion of the surcharge would cause a reduction
in the proceeds available to the Cty and County of Honol ul u,
whi ch woul d accordingly increase the overall tax burden for
Honol ul u taxpayers, including Tax Foundati on.

G ven this set of facts, Tax Foundation has
sufficiently alleged an injury to its interests as a taxpayer and
satisfied the elenents of taxpayer standing. Tax Foundation
established a “personal stake” in the controversy based on its
interest as a taxpayer that pays the county surcharge and
contributes to the general fund, and whose pecuniary interests
are threatened by the State’'s continued retention of a portion of
t he surcharge.

Such injury may be fairly traced to the State’s actions

10



*** FOR PUBI ICATION INWEST'SHAWAI‘l REPORTSAND PACIFIC REPORTER ***

in withholding a 10% portion of the rail surcharge fromthe City
and County of Honol ulu, and nay be redressed by a favorable

deci sion declaring the State’s actions to be illegal, and
ordering the State to return unlawfully w thheld portions of the
surcharge to the Honol ulu governnent. Tax Foundation correctly
observes that such a decision “would provide nore support to HART
for the benefit of the Cty — to the relief of the affected

t axpayers.”

Tax Foundation has thus alleged a threatened injury to
its judicially cognizable interest in its capacity as a taxpayer
which is traceable to the State’s actions, and likely to be
redressed by declaratory and injunctive relief inits favor.

Thus, Tax Foundation has standing. See Akau, 65 Haw. at 388,

390, 652 P.2d at 1134, 1135 (holding “that a nenber of the public
has standing to sue to enforce the rights of the public . . . if
he can show that he has suffered an injury in fact” by
“denonstrat[ing] sone injury to a recogni zed i nterest such as
econom c or aesthetic, and is hinself anong the injured and not

merely airing a political or intellectual grievance”).

11
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3. HRS § 632-1 Does Not Establish a Statutory Test for

St andi ng or Preclude Application of the “Injury in

Fact” Test

| respectfully disagree with the concl usion reached by
the Majority in Part Two that HRS § 632-1 sets forth a test for
standi ng, or precludes application of this court’s general
standi ng principles. Under HRS Chapter 632, plaintiffs seeking
declaratory relief nust establish a “personal stake in the
out cone of the controversy” by denonstrating an actual or
threatened injury to a concrete, judicially cognizable interest,

that is fairly traceable to the defendant and redressible by a

court ruling. See Life of the Land Il, 63 Haw. at 172, 623 P.2d

at 438.
This “three-part standing test,” or “traditional injury
in fact” analysis, is enployed “to determ ne whether a plaintiff

has the requisite stake” in a controversy. Superferry I, 115

Hawai ‘i at 318-19, 167 P.3d at 311-12. As a standard “based on
this court’s prudential rules of judicial self-governance,” id.
at 319, 167 P.3d at 312 (enphasis added), this rule is not
statutory in origin.

However, “in addition to this court’s judicially-
devel oped standing rules, this court nust take guidance from
applicable statutes or constitutional provisions regarding the

right to bring suit.” 1d. GCeneral standing requirenents may “be

12
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tenpered, or even prescribed, by legislative and constitutional

declarations of policy.” Life of the Land Il, 63 Haw. at 172 &

n.5 623 P.2d at 438 & n.5.

In Life of the Land Il, this court identified “HRS

Chapter 632, Declaratory Judgnents” as an exanple of such an
i nstance. Thus, we should be m ndful of the purpose of Chapter
632:

This chapter is declared to be remedial. |Its purpose
is to afford relief fromthe uncertainty and

i nsecurity attendant upon controversies over |egal
rights, without requiring one of the parties
interested so to invade the rights asserted by the
other as to entitle the party to naintain an ordinary
action therefor. It is to be liberally interpreted
and admi nistered, with a view to naking the courts
nore serviceable to the people.

HRS § 632-6.

Wth the “view to making the courts nore serviceable to
the people,” id., this court has not limted itself to
considering “controversies over legal rights,” id., but rather
has expanded standing to enconpass controversies over judicially

cogni zabl e interests, see Superferry I, 115 Hawai ‘i at 321, 167

P.3d at 314. This court has also |lowered standing barriers in
cases inplicating environnental concerns and native Hawaii an

rights. See, e.qg., Akau, 65 Haw. at 390, 652 P.2d at 1135;

Citizens for Prot. of N. Kohala Coastline v. Cy. of Hawai ‘i, 91

Hawai ‘i 94, 101, 979 P.2d 1120, 1127 (1999); Pele Defense Fund,

73 Haw. at 589-90, 837 P.2d at 1256.

13
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Wil e we have “tenpered” standing requirenments in
accord with HRS 8§ 632-6"s policy declaration, this court has
never held that this policy obviates the need to establish a
“personal stake” in the controversy, or an “injury in fact.”

See, e.q., Mttl, 95 Hawai ‘i at 393, 23 P.3d at 728; see also

Bremmer, 96 Hawai ‘i at 142, 28 P.3d at 358. Nor has this court
ever held that Chapter 632 “prescribe[s]” rules for standing.

Life of the Land Il, 63 Haw. at 172 & n.5, 623 P.2d at 438 & n.5

(“Waile standing requisites ordinarily conprise one of the
“prudential rules’ discussed earlier, they may al so be tenpered,
or even prescribed, by legislative and constitutional
decl arations of policy.”).

To understand why, it is inportant in the first
i nstance to address the plain |anguage of HRS § 632-1. This

statute provides:

(a) In cases of actual controversy, courts of record,
within the scope of their respective jurisdictions,
shal | have power to mamke bindi ng adjudications of
right, whether or not consequential relief is, or at
the tinme could be, claimed, and no action or
proceedi ng shall be open to objection on the ground
that a judgnent or order nerely declaratory of right
is prayed for; provided that declaratory relief my
not be obtained in any district court, or in any
controversy with respect to taxes, or in any case
where a divorce or annul nent of marriage i s sought.
Controversies involving the interpretation of deeds,
wills, other instrunments of witing, statutes,
nmuni ci pal ordi nances, and other governnenta
regul ati ons may be so determined, and this enuneration
does not exclude other instances of actua

ant agoni stic assertion and denial of right.

(b) Relief by declaratory judgment may be granted in

14
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civil cases where an actual controversy exists between
contendi ng parties, or where the court is satisfied
that antagonistic clains are present between the
parties invol ved which indicate i mm nent and
inevitable litigation, or where in any such case the
court is satisfied that a party asserts a | ega
relation, status, right, or privilege in which the
party has a concrete interest and that there is a
chal | enge or denial of the asserted relation, status,
right, or privilege by an adversary party who al so has
or asserts a concrete interest therein, and the court
is satisfied also that a declaratory judgnent will
serve to term nate the uncertainty or controversy
giving rise to the proceeding. Were, however, a
statute provides a special formof renedy for a
specific type of case, that statutory renedy shall be
foll owed; but the nere fact that an actual or

t hreatened controversy is susceptible of relief

t hrough a general common | aw renedy, a renedy
equitable in nature, or an extraordinary |egal renedy,
whet her such remedy is recogni zed or regul ated by
statute or not, shall not debar a party fromthe
privilege of obtaining a declaratory judgnent in any
case where the other essentials to such relief are
present.

HRS § 632-1 (enphasi s added).

Titled “Jurisdiction; controversies subject to,” HRS
§ 632-1 is a jurisdictional statute that provides civil courts
the authority to issue “binding adjudications of [the] right[s]”
of parties in “cases of actual controversy,” or “instances of
actual antagonistic assertion and denial of right.” 1d.

I n subsection (b), the statute sets forth the
“essentials to [declaratory] relief [that must be] present” for
courts to exercise jurisdiction over a controversy in which

declaratory relief is sought. 1d. It provides:

Rel i ef by declaratory judgnent nay be granted in
civil cases[:]

[(1)] where an actual controversy exists between

cont endi ng parties,

or

15
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[(2)] where the court is satisfied that

[(a)] antagonistic clains are present

bet ween the parties involved[,]
[(i)] which indicate imm nent and
inevitable litigation
or
[(ii)] where in any such case the
court is satisfied that a party
asserts a legal relation, status,
right, or privilege in which the
party has a concrete interest and
that there is a challenge or denia
of the asserted relation, status,
right, or privilege by an adversary
party who al so has or asserts a
concrete interest therein

and

[(b)] the court is satisfied also that a

declaratory judgrment will serve to

term nate the uncertainty or controversy

giving rise to the proceedi ng.

o

Pursuant to this subsection, a “declaratory judgnent
may be granted” where: 1) “an actual controversy exists between
contendi ng parties,” or 2) a “threatened controversy” of a
sufficiently inmnent, inevitable, or concrete nature nerits
judicial resolution.* 1d.

An “actual controversy” can take the form of any
justiciable civil case. The justiciability standards for
determ ni ng whet her an “actual controversy” exists arise from

prudential concerns of judicial self-governance. See Life of the

Land 11, 63 Haw. at 178, 624 P.2d at 442 (noting that

4 Characterizing the second part of the first sentence in subsection
(b) as describing a “threatened controversy” is consistent with the reference
in subsection (b) to availability of declaratory relief in “an actual or
t hreatened controversy.” HRS § 632-1(b).

16
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determ nation of whether an “actual controversy” exists is
governed by “prudential rules”). These prudential rules, as

recogni zed by the Majority, have been di scussed as foll ows:

Qur gui deposts for the application of the rules of
judicial self-governance founded in concern about the
proper —and properly limted —role of courts in a
denocratic society reflect the precepts enunci ated by
the Suprene Court. When confronted with an abstract
or hypot hetical question, we have addressed the
problemin terns of a prohibition against rendering
advi sory opini ons; when asked to deci de whether a
litigant is asserting legally recognized interests,
personal and peculiar to him we have spoken of
standi ng; when a | ater decision appeared nore
appropriate, we have resolved the justiciability
question in terns of ripeness; and when the continued
vitality of the suit was questionable, we have invoked
t he noot ness bar.

Trustees of Ofice of Hawaiian Affairs v. Yamasaki, 69 Haw 154,

171-72, 737 P.2d 446, 456 (1987) (internal citations, quotation
mar ks, punctuation, and footnotes omtted).

Because an “actual controversy” nust be justiciable,
each of these prudential rules, including standing, apply. As
the Majority acknow edges, this provision “does not set out any
actual standing requirenents.” Opinion by MKenna, J., at 58.
Thus, it is up to courts to determ ne whether prudenti al
requi sites, including standi ng, have been net, such that the
matter constitutes an “actual controversy” in which declaratory
relief, anong other forns of relief, may be awarded. Determ ning
whether a plaintiff has “a personal stake in the outcone of the

controversy” is therefore part of the inquiry as to whether a

17
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case is an “actual controversy.” See Reliable Collection Agency,

Ltd. v. Cole, 59 Haw. 503, 510-11, 584 P.2d 107, 111 (1978)

(“While we are not subject to the ‘case or controversy’
requi renment of Article Ill of the United States Constitution, the
prudenti al considerations which have been suggested in the
federal cases on standi ng persuade us that a party should not be
permtted . . . to enforce public |law wi thout a personal interest
which will be nmeasurably affected by the outcone of the case.”).
In addition to actual controversies, in which al
prudential requisites have been net, courts are enpowered to hear
and resolve “threatened controvers[ies]” in appropriate
ci rcunstances. See HRS § 632-1(b).
Traditionally, if a case had not fully ripened® into an
actual controversy, it was not fit for judicial resolution. See

Kal eikau v. Hall, 27 Haw. 420, 425 (Haw. Terr. 1923) ("“Under the

rules of the common |aw, except in a few instances, the courts
have uniformy refused to entertain jurisdiction in cases unless

a cause of action actually existed at the tinme suit was

5 This court has observed that ri peness is peculiarly a question
of timng,’ and the relevant prudential rule deals with ‘[p]robl ens of
prematurity and abstractness’ that may prevent adjudication in all but the
exceptional case.” State v. Fields, 67 Haw. 268, 274, 686 P.2d 1379, 1385
(1984) (citations and some brackets and internal quotation marks omitted). W
have recogni zed that rulings dismssing a matter for |ack of ripeness indicate
that “a later decision” is nore preferable, or “that the matter is not yet
appropriate for adjudication.” 1d. at 275, 686 P.2d at 1385 (citations and
i nternal quotation marks onitted).

18
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brought.”) This had harsh consequences, as it neant that courts
“woul d only award conpensation for danmages sustained” after a
breach or injury had occurred. 1d. at 426. Courts “would not
ordinarily prevent anticipated damage.” |[d.

When the bill that enacted HRS 88 632-1 and 632-6 was
first introduced in 1921, the Senate Committee on the Judiciary
explained that its purpose was to provide “parties in dispute” a
judicial determnation of rights “before a cause of action
accrues by breach of such rights by either party.” S. Stand.
Comm Rep. No. 263, in 1921 Senate Journal, at 616. The
commttee noted the frequent occurrence of disputes over property
rights, and that breaches would be avoided if the parties “could
have had a prior adjudication of their rights, instead of being
forced to see their renedy after the damage.” 1d. at 616-17.

The | egislature thus sought to expand when in tinme a
controversy may be heard; it did not seek to elimnate the need
for plaintiffs to have “a personal stake” in its outcone. Life

of the Land Il, 63 Haw. at 172, 623 P.2d at 438; see H. Stand.

Comm Rep. No. 594, in 1921 House Journal, at 1296 (stating that
the bill was not neant to enpower courts “to answer nerely
hypot heti cal questions”).

This purpose is reflected in the | anguage of the

current formof the statute. To exercise jurisdiction over a
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t hreat ened controversy, a court nust be satisfied that the matter
i nvol ves “antagoni stic clains between the parties” of a
sufficiently inmnent, inevitable, or concrete nature, and that
“a declaratory judgnent will serve to termnate the uncertainty
or controversy giving rise to the proceeding.” HRS § 632-1(b).
The Majority derives its “HRS 8 632-1 standi ng” test
fromthese “essentials to [declaratory] relief” for a threatened

controversy. |d. The Majority contends:

In the second prong of HRS § 632-1(b), . . . the

| egi sl ature has expressed its policy and has expressed
its view regarding the “proper - yet properly limted
- role of [our] courts” - by providing that a party
has standing to bring an action for declaratory relief
inacivil case (1) where antagonistic clainms exist
between the parties (i) that indicate imm nent and
inevitable litigation, or (ii) where the party seeking
declaratory relief has a concrete interest in a |lega
relation, status, right, or privilege that is
chal | enged or denied by the other party, who has or
asserts a concrete interest in the sanme | ega

relation, status, right, or privilege; and (2) a
declaratory judgnent will serve to term nate the
uncertainty or controversy giving rise to the
proceedi ng.

Opi nion by McKenna, J., at 60 (enphasis added).

To be clear, the statute does not “provid[fe] that a
party has standing to bring an action for declaratory relief,” or
refer to “the party seeking declaratory relief” in such specific

terns. Conpare id. with HRS 8 632-1(b) (“where in any such case

the court is satisfied that a party . . .”).® Rather, the plain

6 Respectfully, the Majority’s analysis onmts statutory |anguage
requiring “the court [to be] satisfied” that each el ement has been
(continued...)
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terms of HRS § 632-1 do not prescribe a test for standing.
Statutes that prescribe a test for standing, and thus

suppl ant our judicially-devel oped standing rules, include

provi sions that concern “who may bring suit” in a certain case,

Superferry |, 115 Hawai ‘i at 325 n.35, 167 P.3d at 318 n. 35

(enphasi s added), whether, for exanple, it is “an aggrieved
party,” HRS § 343-7(a) (2010), “[a]ny interested person,” id.
§ 91-7 (2012), or “[a]ny person,” id. 8§ 92-12 (2012). These

provi sions grant such persons the right to “bring suit” or seek

judicial review under specific circunstances. Superferry |, 115
Hawai ‘i at 325 n.35, 167 P.3d at 318 n.35; see, e.qg., HRS § 92-12
(“Any person may conmence a suit . . . for the purpose of

requiring conpliance with or preventing violations” of the
Sunshine Law); id. 8 91-7 (“Any interested person nmay obtain a
judicial declaration as to the validity of an agency rule.”); id.

8§ 91-14(a) (2012) (“Any person aggrieved by a final decision and

5(C...continued)

established. HRS § 632-1(b). This omitted | anguage hel ps to highlight a
fundament al i nconsi stency between the Majority’s concept of “HRS § 632-1
standi ng” (as conprised of elenents of HRS § 632-1(b)) and the Majority’s
position that Hawai ‘i state courts “are not required to [consider standing],
as they would be required to do with issues of subject matter jurisdiction.”

As a jurisdictional statute, HRS § 632-1(b) expressly sets forth
the “essentials to [declaratory] relief” for the court to exercise its
jurisdiction, requiring “the court [to be] satisfied” that certain statutory
el ements in subsection (b) have been nmet. HRS § 632-1(b).

The Majority construes these same elenments as a test for “HRS
§ 632-1 standing.” Nevertheless, the Majority opines that “Hawai i courts are
not required to [consider standing].” By this token, the Majority appears to
adopt the position, contrary to the statute’s plain | anguage, that the
“essentials to [declaratory] relief” in subsection (b) need only be considered
when the issue of “HRS § 632-1 standing” is expressly raised.
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order in a contested case . . . is entitled to judicial review
thereof under this chapter[.]"); id. 8§ 343-7(a) (referring to “an
aggrieved party for purposes of bringing a judicial action”
pursuant to the Hawai ‘i Environnental Policy Act (HEPA)).

In contrast, HRS § 632-1 does not concern who may bring
an action for declaratory relief. Rather, its provisions address
what “controversies [may be] subject to” a declaratory order
HRS § 632-1. Respectfully, the Majority’s test for “HRS § 632-1
standi ng” confl ates these two concepts, and thus is contrary to
our case |law that recogni zes that standing “focus[es] on the
party seeking [declaratory relief,] rather than on the issues he

[or she] wants adjudicated.” Life of the Land Il, 63 Haw at

172, 623 P.2d at 438.
In this regard, the Majority’s analysis sharply

contrasts with other cases, including Superferry |I and Asato v.

Procurenent Policy Board, 132 Hawai ‘i 333, 322 P.3d 228 (2014),

in which we have identified standing rules within specific

statutes. In Superferry I, for exanple, this court held that HRS

8§ 343-7, regarding proceedings to enforce violations of HEPA,
“concern[ed] ‘standing requisites.’” 115 Hawai ‘i at 325 n. 35,
167 P.3d at 318 n.35. |In particular, we addressed how the terns
in section 343-7(a) referring to “an aggrieved party for purposes

of bringing [a] judicial action” or “[o]Jthers . . . [who] may be
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adj udged aggrieved” related to standing. 1d. at 325, 167 P.3d at
318.

W expl ai ned:

Both the text and the legislative history of HRS
§ 343-7 indicate that it concerns “standing
requisites.” Inits original version, as passed by
the legislature in 1974, the reference to standing was
explicit. The original “Limtation on Actions”
section, which corresponds to HRS § 343-7 today, did
not include any statements that could be construed to
relate to standing for subsections (a) and (b), that
is, judicial proceedings to challenge the | ack of an
EA or determ nations regardi ng whether or not an EI' S
will be required. However, in the third subsection
concerning review of the “acceptability” of an EIS,
the original law included the proviso that “only
af fected agencies, or persons who will be aqggrieved by
a proposed action and who provided witten coments to
such a statenment during the designated review period
shal |l have standing to file suit.” HRS 8§ 343-6(c)
(1976) (enphasis added) (current version at HRS §
343-7(c) (1993)). The report of the Senate Commttee
on Ecol ogy, Environment and Recreation that considered
the bill also denpbnstrates that the conmittee clearly
vi ewed the “Judicial Review section as dealing with
standi ng concerns. Thus, the comittee report
described the effect of the amendnent as “provid[ing]
a citizen standing to sue only when he has previously
been involved in the public review process of the
environnental inpact statenment and when his conments
at that tine dealt with the issues described in the
suit,” and also stated that “[h]owever, his standing
woul d be recogni zed after exhausting the existing
renedi es open to himas specified in Chapter 91.”
Sen. Comm Rep. 956-74, in 1974 Senate Journal, at
1126-27.

Anal ogous sections regardi ng who may bring suit
were added to subsections (a) and (b) in 1979, which
allow pre-EIS chall enges. Incidentally, at this tine
the legislature also elimnated the term*“standing to
sue” from Section 343-7(c), instead referring to those
who “shal |l be adjudged aggrieved parties for the
purpose of bringing judicial action under this
subsection.” 1979 Haw. Sess. L. Act 197, § 8, at
412-13 (enphasis added). However, there is no
rel evant |egislative history on these changes, as
maj or changes of the 1979 | aw focused on ot her
areas—the renai nder being characterized by the Senate
Conmittee Report as “primarily housekeepi ng changes.”
Sen. Comm Rep. 628, in 1979 Senate Journal, at 1264.
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Therefore, although the |egislative history of
HRS & 343-7 is not particularly enlightening with
respect to what standing requirenments nust be
fulfilled in order for a party to bring judicial
action under HEPA, the legislative history does
clearly indicate that the subsection is directed at
t he question of standing to sue.

Id. at 325 n.35, 167 P.3d at 318 n. 35 (first enphasis added).

Unlike the court in Superferry I, the Majority points

to no actual |anguage or legislative history of HRS § 632-1
indicating that it “is directed at the question of standing to
sue.” |d.

This case also differs from Asato, whi ch consi dered
standing requirenents in actions for declaratory relief pursuant
to HRS § 91-7. See 132 Hawai ‘i at 341-45, 322 P.3d at 236-40.

HRS § 91-7 “allows ‘[a]ny interested person’ to obtain ‘a
judicial declaration as to the validity of an agency rule.’”” Id.
at 341, 322 P.3d at 236. Wth regard to the issue of standing,
Asat o “considered what is required to beconme ‘[a]ny interested
person’ under HRS § 91-7.” 1d. at 341, 322 P.3d at 236. The
majority in Asato held that a plaintiff has standing as “any
interested person” if they “may be affected” by a regulation, and
t hey need not denonstrate an “injury in fact” to have standi ng.
Id. at 341, 345, 322 P.3d at 236, 238. |In considering who may

constitute “any interested person” within the nmeaning of HRS §

91-7, the majority anal yzed statutory plain | anguage and
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| egi sl ative history, and conpared the ternms “any interested

person” with “aggrieved person” in HRS Chapter 91.°

341-45, 322 P.3d at 236-40.

See id. at

As part of its analysis, the Asato majority exam ned

why the legislature included the terns “any interested person”

when adopting HRS 8§ 91-7, as it “deviated fromthe [ Md
Adm ni strative Procedure Act (MSAPA)].” 1d. at 343, 32
238. The court noted:

The MSAPA section setting out a procedure for
declaratory judgnents as to the validity or
applicability of rules provides, as its first
sentence, that: “The validity or applicability of a
rule nay be determined in an action for declaratory
judgrment in the [court], if it is alleged that the
rule, or its threatened application, interferes with
or inpairs, or threatens to interfere with or inpair,
the legal rights or privileges of the plaintiff.” 1d.

(enphasis added). |In contrast, the first sentence of
HRS § 91-7(a) provides, to reiterate, that “[a]ny
interested person nay obtain a judicial declaration as
to the validity of an agency rule....”

In explaining this departure fromthe MSAPA, the
House Judiciary Conmittee stated that “[y]our
Conmittee is of the opinion that this section will
allow an interested person to seek judicial review on
the validity of a rule for the reasons enunerated
therein regardless of whether there is an actual case
or controversy.” H Stand. Comm Rep. No. 8, in 1961
House Journal, at 658 (enphasis added). The
three-part injury test serves as Hawai ‘i 's counterpart
to the Article Il “cases and controversies”
requirenent. See Bush [v. Watson], 81 Hawai ‘i [474,]
479, 918 P.2d [1130,] 1135 [(1996)]; Life of the Land
[1I1], 63 Haw. at 172, 623 P.2d at 438. See also
Mottl, 95 Hawai ‘i at 396, 23 P.3d at 731 (Acoba, J.,

7
per son’

el State

2 P.3d at

In making this comparison, the court observed that “an ‘aggrieved
is one who has suffered an injury in fact.” 132 Hawai ‘i at 341, 322
P.3d at 236 (citation omtted). The Asato majority opinion thus recognized

that the “injury in fact” test may be applied to assess standing,
terms “injury in fact” are not found in the statutory | anguage. See id.
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concurring, joined by Ram |, J.) (“CQur anal ogue of
“article 11’ jurisdictional requirenents is the
three-part injury test.”).

ld. at 343-44, 322 P.3d at 238-39 (enphasis in original).
The Asato nmajority’s review of HRS § 91-7 has
particular relevance to HRS § 632-1, as these statutes are in

pari materia. See Life of the Land v. Land Use Commin (Life of

the Land 1), 58 Haw. 292, 568 P.2d 1189 (1977); see also Costa v.

Sunn, 5 Haw. App. 419, 424, 697 P.2d 43, 47 (1985) (considering

Life of the Land I “to be authority to hold that HRS 8§ 91-7 and

632-1 are in pari materia, and 8§ 91-7 serves the sane purpose

regarding the validity of agency regul ations as does § 632-1
regardi ng other disputed matters between parties”).

Unlike HRS 8§ 91-7, HRS § 632-1 requires there to be an
actual controversy, as its statutory |language plainly reflects.
See HRS § 632-1(a) (providing that relief by declaratory judgnent

may be obtained “[i]n cases of actual controversy” (enphasis

added)); Credit Assocs. of Maui, Ltd. v. Leong, 56 Haw. 104, 105,
529 P.2d 198, 200 (1974) (recognizing that HRS 8§ 632-1 requires
“a concrete interest in an actual controversy” or a “justiciable

controversy”);® see also Costa, 5 Haw. App. at 425, 697 P.2d at

8 In Credit Associates, a collection agency filed an action agai nst
t he defendants to recover an anount owed on a promi ssory note, and the
def endants countercl ai med, alleging, anong other things, unauthorized practice
of law. 56 Haw. at 105, 529 P.2d at 199. Before trial, the parties
stipulated to disniss all clains, except the defendants’ counterclaimfor
unaut hori zed practice of law. |1d. The trial court approved the stipulation
(continued...)
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48 (“[HRS] 8§ 91-7 nerely renoves the usual inpedinent to
decl aratory actions that there be an ‘actual controversy.’”)
Critically, unlike HRS § 91-7, HRS 8§ 632-1 does not
allow “any interested person” to obtain a judicial declaration on
a matter of concern. Rather, HRS 8 632-1 | acks the kind of
provi sion addressing who may file suit that is present in HRS §
91-7, as well as sections 91-14 and 92-12, anong ot hers.
In the absence of statutory |anguage that actually
concerns standing, “the standard rul es governing standing to sue

apply” to plaintiffs in HRS 8 632-1 actions. Kaapu v. Al oha

Tower Dev. Corp., 74 Haw. 365, 390-91, 846 P.2d 882, 893 (1993)

(applying “the standard rul es governing standing to sue,”
including the “injury in fact” test, in the absence of statutory
| anguage establishing the right to sue as a private attorney
general). These rules require plaintiffs to denonstrate “a
personal stake in the outconme of the controversy,” which may be

shown t hrough satisfaction of the “injury in fact” test. See id.

8(...continued)
and issued a sunmary judgnent concluding that the plaintiff was not engaged in
t he unaut hori zed practice of law. 1d.

On appeal, this court “consider[ed] the summary judgment to be a
decl aratory judgment” because the defendants sought a declaratory judgnent
under HRS § 632-1. |d. W held that “[w]lhere a stipulated dismssal with
prejudi ce of the conplaint in favor of the [defendants] is filed prior to
trial on the merits, the [plaintiffs] and [defendants] no | onger have a
concrete interest in an actual controversy to enmpower the trial court to
render a declaratory judgrment.” [d. at 105, 529 P.2d at 200 (citing Hanes Dye
and Finishing Co. v. Caisson Corp., 309 F. Supp. 237, 240 (MD.N.C. 1970), and
Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 239-241 (1937)).
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at 390-91, 846 P.2d at 893.

The “injury in fact” standard does not conflict with
ei ther the | anguage or purpose of HRS § 632-1. Wile the
| egislature directs that Chapter 632 “is to be liberally
interpreted and adm nistered,” HRS 8§ 632-6, this direction does
not reflect legislative intent to prescribe a test for standing,
or to preclude courts fromensuring that in “instances of actual
ant agoni stic assertion and denial of right,” id. 8 632-1(a), the
parties in the “controvers[y] over legal rights,” id. 8§ 632-6,

are those with a “personal stake in the outcone,” Life of the

Land Il, 63 Haw. at 172, 623 P.2d at 438.

This court’s judicially-devel oped standing test al so
does not place an additional burden on plaintiffs seeking
declaratory relief. For exanple, a plaintiff alleging a
“chal l enge or denial” of their “concrete interest” in “a |egal
relation, status, right, or privilege,” HRS § 632-1(b), wll
satisfy the injury prong of the “injury in fact” test. A
plaintiff asserting that this “challenge or denial . . . [was] by
an adversary party” to the proceedings, id., wll satisfy the
causation prong of the test. A plaintiff establishing that “a
declaratory judgnent will serve to term nate the uncertainty or
controversy giving rise to the proceeding,” id., wll satisfy the

redressibility prong.
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Thus, | see no need to stray fromthis court’s
precedent applying the “injury in fact” test to HRS § 632-1
actions. “Conplexities about standing are barriers to justice;
in renoving the barriers the enphasis should be on the needs of

justice.” Life of the Land Il, 63 Haw. at 174 n. 8, 623 P.2d 431,

439 n.8 (quoting E. D anbnd Head Ass’'n v. Zoning Bd. of Appeals,

52 Haw. 518, 479 P.2d 796 (1971)). The concept of “HRS § 632-1
standi ng” injects unnecessary conplexity into a sinple doctrine
and a straightforward |ine of case |aw.

4. Hawai ‘i Case Law Requires an Injury in Fact in HRS
§ 632-1 Actions

Because HRS 88 632-1 and 632-6 do not establish a test
for standing, Hawai ‘i courts have consistently applied this
general standing test in HRS § 632-1 acti ons.

I n anal yzing those cases, the Majority enploys a flawed
anal ogy to Asato, which “considered what is required to becone
‘[alny interested person’” under HRS § 91-7.” 132 Hawai ‘i at 341,
322 P.3d at 236. Only two cases before Asato had addressed the

sane issue: Life of the Land Il, 63 Haw. at 175, 623 P.2d at 440,

and Richard v. Metcalf, 82 Hawai ‘i 249, 921 P.2d 169 (1996). See

id. The court in Asato noted that the standard applied in
Ri chard, a npbre recent case, was stricter than that in Life of

the Land Il. See id. at 342, 322 P.3d at 237. The court thus
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exam ned each case to determ ne why the standard had changed, and
it anal yzed the plain | anguage and | egislative history of HRS

8 91-7 to determ ne whether such changes were appropriate. See
id.

The court concluded that Richard | acked “supportive
reasoning” for applying the “injury in fact” test to determ ne
whether a plaintiff was an “interested person” under HRS 8§ 91-7.
Id. at 343, 322 P.3d at 238. It held that “the plain | anguage of
HRS 8§ 91-7 and the legislative history of that statute
require[d]” a looser standard than the “injury in fact” test.

See id. Accordingly, the court overruled this “ancillary hol di ng
of Richard” and re-adopted the broader standing test fromLife of

the Land IIl. See id.

As di scussed above, this court’s analysis of HRS § 91-7
in Asato is inapplicable to the instant case, as HRS § 632-1
| acks the terns “any interested person,” or any other terns that
actually refer to who has a right to bring suit. Mreover,
unli ke the circunstances in Asato, the judicially-devel oped
“injury in fact” standard has been consistently applied in
actions for declaratory relief under HRS § 632-1. See, e.q.,

McDernmott v. lge, 135 Hawai ‘i 275, 278, 283-84, 349 P.3d 382,

385, 390-91 (2015); Cy. of Hawai ‘i v. Ala Loop Honeowners, 123

Hawai ‘i 391, 433-34, 235 P.3d 1103, 1145-46 (2010); Superferry 1,
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115 Hawai ‘i at 328, 167 P.3d at 321; Cvy. of Kaua‘i ex rel.

Nakazawa v. Baptiste, 115 Hawai ‘i 15, 28, 165 P.3d 916, 929

(2007); Kaho‘ochanohano v. State, 114 Hawai ‘i 302, 162 P.3d 696

(2007); Mottl, 95 Hawai ‘i at 389, 23 P.3d at 724.

Wil e this court has broadened what constitutes a
“personal stake” in cases concerning environnmental and native
Hawai i an rights, this court’s standing doctrine has naintained
that an “injury in fact” is a foundational requirenent in each of

t hese cases. See Superferry |, 115 Hawai ‘i at 320, 167 P.3d at

313 (“[E]nvironnmental plaintiffs nust neet the three-part
standing test, . . . although there will be no requirenent that
their asserted injury be particular to the plaintiffs, and the
court will recognize harns to plaintiffs[’] environnenta
interests as injuries that may provide the basis for standing.”);

Sierra Qub v. Hawai ‘i Tourism Auth. ex rel. Bd. of Dirs., 100

Hawai ‘i 242, 251, 59 P.3d 877, 886 (2002) (plurality opinion)
(noting that “while the basis for standi ng has expanded in cases
inplicating environnental concerns and native Hawaiian rights,
plaintiffs nmust still satisfy the injury-in-fact test.”); see

also Citizens, 91 Hawai ‘i at 101, 979 P.2d at 1127 (plaintiffs’

alleged injury to recreational use of shoreline was sufficient

injury in fact to confer standing in declaratory judgnent action
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chal | engi ng proposed shoreline devel opnent);° Pel e Def ense Fund,

73 Haw. at 589-90, 837 P.2d at 1256 (injury to native Hawaii an

organi zation’s “customarily and traditionally exercised

subsi stence, cultural and religious practices” sufficient to

grant standing to chall enge exchange of publicly ceded | ands).
The Majority neverthel ess contends that our cases

requiring plaintiffs to satisfy the “injury in fact” test for

decl aratory judgnent actions under HRS § 632-1 have been

confusing and not well-settled. However, since Dalton v. Cty &

County of Honolulu, 51 Haw. 400, 462 P.2d 199 (1969), this court

has consistently required plaintiffs seeking declaratory relief
to denonstrate a concrete stake in the outcone of the controversy
by establishing an injury, or threatened injury, to their
judicially cognizable interests.

In Dalton, the plaintiffs brought suit under HRS § 632-

1, seeking to invalidate ordinances that rezoned | and from

® The Majority contends that in Ctizens, “[wje were clear . .
that the three part ‘injury in fact’ test did not govern standing for HRS
8§ 632-1 declaratory judgnment actions, . . . concluding that ‘Citizens asserts
personal and special interests sufficient to invoke judicial resolution under
HRS 8§ 632-1."" Opinion by MKenna, J., at 52 (quoting Citizens, 91 Hawai ‘i at
101, 979 P.2d at 1127) However, the Citizens decision clearly applied the
“injury in fact” test for plaintiff’s standing. |In that case, we first noted

that “Citizens asserts personal and special interests sufficient to invoke
judicial resolution under HRS § 632-1.” Citizens, 91 Hawai ‘i at 101, 979 P.2d
at 1127. Then, after describing the specific injury asserted by Citizens, we
concl uded that “although Citizens’ nmenbers are neither owners nor adj oi ning
owners of the Mahukona project, they nonetheless alleged an injury in fact
sufficient to constitute standing to participate in a declaratory judgnent
action.” 1d. (enphasis added). Thus, this court applied the “injury in fact”
test to the HRS § 632-1 action in that case.
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residential and agricultural use to nmediumdensity apartnent use.
51 Haw. at 400-01, 462 P.2d at 201. This court determ ned that
residing “in very close proximty” to a proposed high-rise
apartnent was sufficient to confer standing to seek declaratory
relief regarding the validity of the ordinances. 1d. at 403, 462

P.2d at 202 (citing Lynch v. Borough of Hillsdale, 136 N. J.L.

129, 54 A.2d 723 (N.J. 1947)).

It is notable that Dalton relied on Lynch in concl uding
that the plaintiffs had standing to pursue relief. In Lynch, a
zoni ng case, the Suprene Court of New Jersey considered the
validity of an ordinance and a rel ated contract between a
muni ci pal governi ng body and a | andowner regardi ng the use of
private property located in a residential zone. 54 A 2d at 724-
76. The ordi nance and contract purported to allow the | andowner
to change the use of his property fromchicken farmng to the
manuf acture of candy for the five-year balance of the | andowner’s
termof an existing non-conformng use permt. 54 A 2d at 724-
76. After discussing the nmerits of the challenge at |ength, the

court briefly addressed standing, as foll ows:

[T]here is no substance to the contention that
prosecutors have not shown the special injury or
danmage requisite for an attack upon the ordinance and
contract by certiorari. Three of the prosecutors are
the owners of |ands adjoining the premses in
question, and the fourth is the owner of lands in the
i Mmediate vicinity; and thus they have the speci al
interest essential to a review of the action by
certiorari.
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Id. at 134, 54 A 2d at 726 (enphasis added) (citation omtted).
Li ke in Lynch, the court in Dalton noted that the
plaintiffs’ proximty to a proposed use conferred a speci al

interest in the dispute. See Dalton, 51 Haw. at 403, 462 P.2d at

202 (“[T]wo of the plaintiffs apparently |live across the street
fromsaid property upon which defendants plan to build high rise
apartnent buildings[.]” (internal quotation marks omtted)).
Wiile Dalton did not use the term“injury,” or “injury in fact,”
the court observed that the ordinance, and the defendants’

resul ting devel opnent, threatened to injure the plaintiffs’

concrete interests by “restricting their scenic view, limting

t he sense of space[,] and increasing the density of the

popul ation.” [d. (enphasis added).
This court’s subsequent discussions of Dalton support

this interpretation. |In Wiianae Mdel Nei ghborhood Area Ass’'n v.

Cty & County of Honolulu, 55 Haw. 40, 44, 514 P.2d 861, 864

(1973), we stated that the “[p]laintiff has standing in this case
inits ow right under Dalton” to bring a declaratory judgnment
action challenging the validity of a building permt. W

concl uded that the pleadings “contain[ed] a sufficient show ng of
i ndi vidualized harmto plaintiff and its nmenbers” to confer

st andi ng, which was di stinguishable fromSierra Cub v. Mrton,
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405 U. S. 727 (1972), in which the plaintiff “sought ‘to do no
nore than vindicate [its] own val ue preferences through the

judicial process.’” Wiianae Mydel Nei ghborhood Area Ass’n, 55

Haw. at 44, 514 P.2d at 864 (quoting Sierra dub, 405 U S at

740). Accordingly, we interpreted “standing . . . under Dalton”
to require a “sufficient showi ng of individualized harm” or an
injury in fact. 1d.

This court also discussed Dalton in Life of the Land

Il, 63 Haw. at 174, 623 P.2d at 439. W noted that our opinions
had noved “from ‘legal right’ to ‘“injury in fact’ as the .
standard . . . for judging whether a plaintiff’'s stake in a
di spute is sufficient to invoke judicial intervention.” 1d. As
an exanple of this court’s application of the “injury in fact”
standard in cases involving environnental concerns, we di scussed
Dalton as illustrative. See id. at 174, 623 P.2d at 439-40.
Furthernore, while the Majority suggests that “no
prudenti al reasons have ever been set forth in support” of
applying the “injury in fact” test to determ ne standing in HRS
8§ 632-1 actions, Opinion by MKenna, J., at 45 (enphasis
omtted), the rationale underlying this requirenment was
conpr ehensi vel y and persuasively addressed by the I CA in Bremer

v. Gty & County of Honolulu, 96 Hawai ‘i 134, 28 P.3d 350 (App.
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2001) .1

In Bremmer, the plaintiff filed a conplaint seeking a
declaratory judgnent to void several ordinances that revised the
guidelines relating to the development of and zoning in Waikiki,
Honol ul u, Hawai ‘i. 96 Hawai ‘i at 138, 28 P.3d at 354. The trial
court dismssed the plaintiff’s conplaint, ruling that the
plaintiff did not establish that he had standing to seek
declaratory relief. 1d.

Gui ded by the well -established considerations in
Hawai ‘i | aw concerni ng standing, ! the | CA¥ concluded that the

plaintiff did not have standi ng because he did not establish that

10 The Majority contends that Bremmer is inapposite because it cited
Bush v. Watson, 81 Hawai ‘i 474, 479, 918 P.2d 1130, 1135 (1996), as authority
for applying the three-part “injury in fact” test to HRS § 632-1 standi ng,
reasoni ng that “Bush was brought under 42 U S.C. § 1983, not HRS § 632-1."
pi nion by McKenna, J., at 54 n.33 However, this fact is immterial to, and
does not | essen, the persuasive value of the |CA's substantive anal ysis
regardi ng standing requirenents in the context of HRS § 632-1 acti ons.
Bremner’s di scussion on this point did not depend on 42 U.S.C. § 1983, and
t heref ore cannot be neani ngful ly di stingui shed on that basis.

1 The I CA first acknow edged that, traditionally, “[w hether a
plaintiff has the requisite ‘personal stake’ in the outcone of the litigation
is measured by a three-part, ‘injury in fact’ test.” Bremer, 96 Hawai ‘i at

139, 28 P.3d at 355. The ICA also recounted this court’s precedent
illustrating that it has adopted “a nore expansive interpretation of

standi ng,” whereby “a plaintiff's ‘personal stake’ in the outconme of a
controversy may arise froma defendant’s infringenent of personal or special
interests that is separate and distinct fromthe traditional basis of

i nfringement of legal rights or privileges.” [1d. at 140, 28 P.3d at 356.

Mor eover, the | CA recogni zed that “standing requirements may be ‘tenpered or
otherwi se ‘prescribed by |egislative declarations of policy” including HRS
Chapter 632, id. (quoting Life of the Land Il, 63 Haw. at 172, 623 P.2d at
438), which contains |anguage that “‘interposes |less stringent requirements
for access and participation in the court process’ than traditional standing
requi sites mght otherw se dictate.” |d. at 141, 28 P.3d at 357 (quoting
Ctizens, 91 Hawai ‘i at 100, 979 P.2d at 1126).

12 The | ate Judge John S.W Lim authored the decision
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he had suffered an “injury in fact” due to the enactnent of the
di sputed ordi nances. See id. at 141-42, 28 P.3d at 357-58.

Al though the plaintiff alleged that the ordi nances would result
in overcrowding, require the installnent of an upgraded sewer
system which woul d be expensive and harmthe econony, and pl ace
a strain on the environment, the | CA determ ned that these

all egations did not establish that the plaintiff had actually
suffered any personal, judicially cognizable injury. 1d. The

| CA expl ai ned:

[The plaintiff], a Kailua resident, did not allege
that he lives or works in or anywhere near Wi ki ki

He clainmed no property interest in Waikiki or its
environs. He did not identify any specific, personal
aesthetic or recreational interest derogated by the

zoni ng ordi nance that may warrant standing . . . . Nor
did he assert any cultural or religious ties to the
area . . . . Finally, . . . [the plaintiff] did not

all ege that future high density devel opnent in Wi kik
m ght tangentially affect his property interests.

ld. at 142, 28 P.3d at 358.
The I CA also reconciled its application of the
traditional standing principles with the policy declarations

outlined in HRS 88 632-1 and 632-6, reasoning:

[We are also confident that our application of the
principles of standing in this case in no way runs
afoul of the legislative declaration of policy
contained in HRS ch. 632. See Life of the Land Il, 63
Haw. at 172 n.5, 623 P.2d at 438 n.5. Because [the
plaintiff] fails to allege a judicially cognizable
injury, we cannot say that an “actual controversy

exi sts between contending parties” that would qualify
[the plaintiff] for declaratory relief, any nore than
we can say that citizens often disagree with actions
taken by their elected representatives. HRS § 632-1.
The sane reason prevents us from being “satisfied that
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antagonistic clains are present between the parties

i nvol ved which indicate imrinent and inevitable
litigation[.]” 1d. Nor can we be convinced that [the
plaintiff] “asserts a legal relation, status, right,

or privilege in which [he] has a concrete interest[,]”
absent a specific allegation of personal and
particularized harm 1d. . . .

We recogni ze that HRS ch. 632 is to be
“l'iberally interpreted and adm nistered, with a view
to making the courts nore serviceable to the
people[,]” HRS 8 632-6, but nowhere does the |aw
suggest that this adnmonition trunps the standing
requi renment of a “personal stake” or an “injury in
fact.” The specific harmwhich our standing doctrine
requires, and which [the plaintiff] failed to allege,
by no neans interposes an excessive burden upon
plaintiffs who seek the services of the courts.

Rat her, the requirenent ensures that judicia

intervention will be within the particular
capabilities of the courts, and be not constitutiona
folly.

Id. at 143, 28 P.3d at 359 (all but first brackets in original).
Put succinctly, the I CA explained that the application
of traditional standing principles, including the three-part
“injury in fact” test, to determ ne whether plaintiffs have
standing to bring a declaratory action, did not contravene HRS
88 632-1 or 632-6. See id. According to the Bremmer court, a
plaintiff who fails to establish that he or she has suffered “a
judicially cognizable injury” will also not be able to
denonstrate that his or her case neets the requirenments of HRS
8 632-1. 1d. The Bremner court also observed that requiring
plaintiffs to denonstrate that they have suffered an “injury in
fact” did not run afoul of the legislative nandate in HRS § 632-6
because such a requirenent did not inpose an undue burden on

plaintiffs seeking to avail thenselves of judicial relief, and
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was necessary to ensure that courts resolve cases that are

appropriately within their domain. |d.
5. Concl usi on
For the reasons set forth above, | respectfully

di sagree that HRS §8 632-1 establishes a distinct test for
standing or conflicts wth the prudential requirenment that a
plaintiff denonstrate an injury in fact. Renoval of this

requi renment in actions for declaratory relief nmarks a departure
froma long history of judicial intervention only in justiciable
controversies that are presented in an adversary context.

Accordi ngly, although I conclude that Tax Foundation has
standing, HRS § 632-1 does not itself create the test to be

appl i ed.

/s/ Mark E. Recktenwal d
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