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NO. CAAP-16-0000592

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellee, v.
CARLOTTA A. Cl SNERCS, Def endant - Appel | ant

APPEAL FROM THE DI STRI CT COURT OF THE FIRST CIRCUI T
KaNE'‘OHE DI VI SI ON
( 1DTA- 16- 00585)

SUVMARY DI SPOSI TI ON ORDER
(By: Fujise, Presiding Judge, Reifurth and Chan, JJ.)

Def endant - Appel l ant Carlotta A. Ci sneros (C sneros)
appeals fromthe Notice of Entry of Judgnent and/or Order and
Pl ea/ Judgnent, entered on July 26, 2016, by the District Court of
the First Crcuit, Kane‘ohe Division (District Court).! The
District Court convicted Ci sneros of one count of QOperating a
Vehi cl e Under the Influence of an Intoxicant, in violation of
Hawai i Revi sed Statutes (HRS) 8 291E-61(a) (1) (Supp. 2016).32

1 The Honorable James C. McWhinnie presi ded

2 HRS § 291E-61(a)(1) provides:

(a) A person commits the offense of operating a
vehicl e under the influence of an intoxicant if the person
operates or assunes actual physical control of a vehicle:

(1) Whi | e under the influence of alcohol in an
ampunt sufficient to inpair the person's normal
mental faculties or ability to care for the
person and guard agai nst casualty[.]
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On appeal, Cisneros argues that the District Court
wrongly convicted her (1) after failing to provide her with the
i mm gration advisenent required by HRS § 802E-2; (2) after
erroneously admtting into evidence (a) a statenent she nade to
O ficer Jason Akiona (O ficer Akiona), during a custodial
i nterrogation, where she was not apprised beforehand of her right
to remain silent as required by Mranda v. Arizona, 384 U S. 436
(1966), and (b) the results of her field sobriety test (FST),
whi ch | acked a sufficient foundation; and (3) based on
i nsufficient evidence.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resolve Cisneros's points of error as follows.

A The District Court's failure to provide the
i mm gration advi senent was harnl ess error.

Based on the plain | anguage of HRS § 802E-2 (2014), the
District Court was required to provide the inmgration advi senent

to Cisneros "[p]rior to the conmmencenent of trial." See
Rul e 11(d) of the Hawai ‘i Rul es of Penal Procedure (HRPP); State
v. Bayly, 118 Hawai i 1, 6, 185 P.3d 186, 191 (2008) (a court

must give effect to a statute's plain and obvi ous neani ng where
the statute's | anguage is plain and unanbi guous). Al though the
court failed to provide her with the advisenent, the error was
harml ess beyond a reasonabl e doubt® because she has not argued
that any special inmmgration consequences could result fromthe
court's omssion. See State v. Vasconcellos, 139 Hawai ‘i 350,
389 P.3d 945, No. CAAP-16-0000216, 2017 W. 946632 at *2 (App.
Mar. 10, 2017)(SDO (failure of Third Grcuit District Court to
provi de inmgration advi senment was harnm ess beyond a reasonabl e
doubt where Vasconcellos did not argue error could result in any
adverse inmm gration consequence to him; Barthol onew v. State,

® HRS § 802E-3 (2014) -- which provides that when the trial court fails
to give the imm gration advisenent required by 8 802E-2, the court must vacate
the judgment on motion by the defendant (1) in cases where the defendant pled
guilty or nolo contendere and (2) where the defendant shows that the
conviction may result in certain imm gration consequences for the defendant --
does not apply where Cisneros did not plead guilty or no contest and has not
shown that conviction may result in any adverse imm gration consequences to
her.
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129 Hawai ‘i 427, 301 P.3d 1268, No. CAAP-11-0000622, 2013 W
2301500 at *2 (App. May 24, 2013)(SDO (Second Circuit District
Court's failure to conplete inmgration colloquy was harm ess
where Barthol omew, who clainmed to be U S. citizen, did not
contend that the excluded information was rel evant to hi mand,
consequently, that he was prejudiced).

B. The District Court did not err in denying the
notion to suppress, where C sneros was not under
"custodial interrogation” when she said she was
driving.

Cisneros's incul patory statenment, "I was driving," was
not the result of a custodial interrogation as based on the
"totality of the circunstances,” Ci sneros was not "in custody."
State v. Ah Loo, 94 Hawai ‘i 207, 210-11, 10 P.3d 728, 731-32
(2000). A person nmay be seized within the neaning of the Hawai ‘i
Constitution but not "in custody” for Mranda purposes in the

sense that neither probable cause to arrest nor sustained and
coercive interrogation are present. See Loo, 94 Hawai ‘i at 211,
10 P.3d at 732.

O ficer Dustin Akiyama (O ficer Akiyama) testified that
bef ore approachi ng G sneros, he hel ped ensure the area was safe
and set up traffic control, started the investigation, attenpted
to identify the owners of the other vehicles, talked to
firefighters, and waited for C sneros to be treated.

Firefighters told himC sneros had no injuries. Aside from sone
m nor scratches and di shevel ed cl ot hing, she appeared normal to
the officer. Thus, although C sneros had been in an accident,
she had been treated for any injuries and had sone tine to
recover and seened nornal .

Cisneros was sitting in the back of the truck, in
public view. There is no evidence that Oficer Akiona s voice,
body | anguage, or position would have caused her to feel coerced.
H s two questions were brief and casual. There is no evidence
that the firefighters and other officers on the scene were in
close proximty to or interacting with the officer or C sneros at
the relevant tine.
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Further, O ficer Akiona |acked probable cause to arrest
Cisneros for OVWUIl. See State v. Kal eohano, 99 Hawai ‘i 370, 377
56 P.3d 138, 145 (2002) (defining "probable cause"”). Although he
bel i eved she was driving the truck and the truck had collided
with the other vehicles, he had no information about the manner
in which she had been driving. He did not begin to notice
indicia of intoxication until after she nade the incul patory
response and retrieved her driver's |license. See Kal eohano, 99
Hawai ‘i at 377, 56 P.3d at 145 (the suprene court "has rejected
the idea that police observations of conduct which was as
consistent with innocent activity as it was with crim nal
activity is sufficient to support a finding of probable cause")
(internal quotation nmarks omtted). Cf. State v. Ml enmai, 64
Haw. 479, 482, 643 P.2d 541, 544 (1982) (Melenmai subjected to
"custodial interrogation” when he answered two questions by
of ficer where as soon as Ml enai answered first question,
probabl e cause was forned).

O ficer Akiona did not have probable cause to arrest
Cisneros for inattention to driving, in violation of HRS § 291-
12, as G sneros argues. See Kal eohano, 99 Hawai ‘i at 377, 56
P.3d at 145; HRS § 291-12 (Supp. 2016) ("lnattention to
driving").

O ficer Akiona engaged in a lawful "investigative
detention,” not a custodial interrogation. See Ah Loo, 94
Hawai ‘i at 211-12, 1 P.3d at 732-33 (Ah Loo not "in custody" when
he was briefly detained to confirmor dispel officer's suspicion
that he was violating HRS § 281-101.5 by possessing liquor in
public place; officer's inquiry regarding Ah Loo's age was
reasonabl e, noncoercive, and designed to nmake investigation as
bri ef and nonintrusive manner as possible, and request for Ah
Loo's name, age, and residential address were brief and casual).
See also State v. Watt, 67 Haw. 293, 687 P.2d 544 (1984) (no
custodial interrogation where officer who pulled over vehicle for
unlit headl anp noticed odor of alcohol and asked driver if she
had been drinking because officer had not been intimdating or
coercive and had engaged in on-the-scene questioning of brief
duration, in public view).
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C. The District Court did not err in admtting
evi dence regarding C sneros's performance on the
Wl k- and- Turn and One-Leg-Stand tests.

Even wi thout the HGN test results there was
overwhel m ng, conpelling evidence to support the conviction;
therefore, any error on the part of the District Court in
adm tting evidence of the test results was harm ess. See State
v. Kam 134 Hawai ‘i 280, 287, 339 P.3d 1081, 1088 (App. 2014),
cert. granted, No. SCWC-12-0000897, 2015 W. 1526201 (Haw. Apr. 2,
2015) and aff'd, 137 Hawai ‘i 161, 366 P.3d 636, No.
SCWC- 12- 0000897, 2016 W. 770253 (Haw. Feb. 25, 2016)(SDO; HRPP
Rul e 52(a); State v. Toyonura, 80 Hawai ‘i 8, 27, 904 P.2d 893,
912 (1995); State v. Sprattling, 99 Hawai ‘i 312, 320, 55 P.3d
276, 284 (2002).

Oficer Akiyama testified as a |lay w tness regarding
Ci sneros's performance of the FST and that she was intoxicated
and unable to operate a vehicle. See State v. Ferrer, 95 Hawai ‘i
409, 429, 23 P.3d 744, 764 (App. 2001) ("It is permssible for a
police officer to testify as a lay witness about his or her
observations of a defendant's perfornmance on various FSTs and to
gi ve an opinion, based on such observations, that the defendant
was intoxicated."). The introduction of his |lay opinion was
based on a sufficient foundation. See Toyonura, 80 Hawai ‘i at
26, 904 P.2d at 911 (foundation necessary for introduction of
of ficer's |lay opinion regarding performance on FST).

It does not appear that the court inproperly relied on
any testinmony by O ficer Akiyama that C sneros "failed" the Wl k-
and-Turn test. Wen the officer testified that nore than two
clues of inpairnment on the test neant a "failure,
not object. Later, when he testified that her six clues of
i mpai rment on the test neant she had "failed,” she objected, and
the District Court sustained her objection. At the close of his
direct exam nation, the officer testified that based "off the
[ FST]," he believed she was intoxicated, and based on his
trai ning and experience, he believed she was unable to operate a
vehicle. He did not state that either opinion was based on her
“"failure" to correctly performany part of the FST.

Ci sneros did
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D. The evidence was sufficient to support the
convi ction.

O ficer Akiona testified that he suspected the pickup
truck had collided with two parked cars. GCisneros told himshe
had been driving the pickup truck. Wen Oficer Akiona asked for
her driver's license and vehicl e docunentation, she gave himonly
her license and stated that he could obtain her vehicle
docunentation fromit. She appeared to be confused. Her
responses were slow, and her speech seened slurred. From about
one-and-a-half feet away, the offer detected a "fairly strong”
snel | of an al coholic beverage on her breath.

Oficer Akiyama testified that C sneros slurred her
words and snelled |like an al coholic beverage. During the
i nstructional portion of the Wal k-and-Turn test, she stepped over
to the left with her right foot, which indicated she could not
keep her balance. During the first part of the test, she m ssed
heel -t o-toe connections on every step, and on her ninth step,
nearly stunbled onto another officer's car. Rather than making
smal |, choppy steps to turn around, as instructed, she quickly
pi vot ed 180-degrees. On her way back, she m ssed every heel -to-
toe connection and on the eighth and ninth steps, raised her arns
about ten inches fromher sides. During the second, ten-second
portion of the One-Leg-Stand test, she swayed about a foot from
side to side and rai sed her arns about ten inches. Based "off
the [FST]," the officer believed she was intoxicated, and based
on his training and observations, he believed she was unable to
operate a vehicle.

In light of the officers' testinonies, there was
substantial evidence to support the conviction. See e.g., State
v. Nakam tsu, 138 Hawai ‘i 51, 375 P.3d 1289, No. CAAP-14-0001151,
2016 W. 381475 at *1 (App. Jan. 29, 2016) (nem); cert. granted,
No. SCWC- 14-0001151, 2016 W 3152602 (Haw. June 6, 2016), and
aff'd, No. SCWC-14-0001151, 2017 W. 2807977 (Haw. June 29, 2017)
(sufficient evidence of OVU | where officer testified that
Nakam t su wal ked away from a singl e-vehicle accident, knelt down,
said he had been driving the vehicle, began crying, emtted the
snel | of alcohol fromhis body and breath, tried to bal ance
hi msel f, said sonething like "I'mfucked, |I'm fucked,"” and showed
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clues of inpairnment on the FST; and another officer testified
t hat Nakam tsu had kind of red and gl assy eyes and emtted the
snel |l of an intoxicant).

Therefore, I T | S HEREBY ORDERED that the Notice of
Entry of Judgnent and/or Order and Pl ea/ Judgnent, entered on
July 26, 2016, by the District Court of the First Crcuit,
Kane‘ohe Division is affirmed.

DATED: Honol ul u, Hawai ‘i, July 31, 2017.

On the briefs:

Hal ey Y.C. Cheng,
Deputy Public Defender,

f or Def endant - Appel | ant . Presi di ng Judge
Donn Fudo,

Deputy Prosecuting Attorney,

Cty and County of Honol ul u, Associ at e Judge

for Plaintiff-Appellee.

Associ at e Judge





