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NO. CAAP- 14- 0000542
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘I
BANQUE DE TAHI TI, a Tahiti corporation,
Judgnent Creditor-Appel |l ant,
FI LOLA TI NA KURTH, Persagal Representative of the

Estate of THOVAS CHRI STI AN KURTH, Deceased,
Judgnent Debt or - Appel | ee

APPEAL FROM THE CI RCUI T COURT OF THE THIRD CIRCUI T
(S.P. NO. 03-1-0045)

MEMORANDUM CPI NI ON
(By: Fujise, Presiding Judge, Reifurth and G noza, JJ.)

This action arose from Judgnment Creditor-Appellant
Banque de Tahiti's (Banque de Tahiti) filing of a French
Pol ynesian judgnent in the Crcuit Court of the Third Crcuit
(circuit court),! seeking to enforce that foreign judgnent
agai nst Judgnent Debt or- Appel |l ee Thomas Christian Kurth (Kurth),
who is now deceased.? Banque de Tahiti appeals fromthe circuit
court's Judgnent, entered on March 24, 2014, in favor of Kurth
and di sm ssing Banque de Tahiti's clains to enforce the foreign

1 The Honorable G enn S. Hara presided.

2 On March 3, 2016, we granted Banque de Tahiti's "Motion to Substitute
Parties" to the extent it sought to substitute Filola Tina Kurth, Personal
Representative of the Estate of Thomas Christian Kurth, for Thomas Kurt h.
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j udgnent .

In appealing fromthe Judgnent, Banque de Tahiti
contends that the circuit court erred by entering: (1) the "O der
Granting [Kurth's] Motion to Dism ss Pursuant to [Hawaii Revised
Statutes (HRS)] § 657-5,"® (Order Granting Motion to Dismss)
entered Decenber 23, 2013; and (2) an "Order Ganting [Kurth's]
Renewed Motion for Reconsideration of Findings of Fact;

Concl usions of Law, Order Granting [Banque de Tahiti's] Mbtion
for Summary Judgnent Filed March 10, 2006 and Denying [Kurth's]
Motion for Summary Judgnent” (Order Granting Reconsideration),
entered Cctober 21, 2009, which vacated a previous summary
judgment ruling in favor of Banque de Tahiti.

For the reasons stated bel ow, we vacate in part,
affirmin part, and remand for further proceedings.
| . Background

This case has a fairly I engthy and invol ved procedural
background. W sunmarize relevant parts of the record.

On Septenber 19, 2003, Banque de Tahiti filed in the
circuit court the French Pol ynesi an judgnent entered in favor of
Banque de Tahiti and agai nst Kurth (Foreign Judgnent), asserting
that it was being filed pursuant to HRS § 658C-4 (Supp.

8 HRS § 657-5 (2016) provides:

8§657-5 Domestic judgments and decrees. Unl ess an
extension is granted, every judgment and decree of any court
of the State shall be presumed to be paid and discharged at
the expiration of ten years after the judgnment or decree was
render ed. No action shall be commenced after the expiration
of ten years fromthe date a judgment or decree was rendered
or extended. No extension of a judgment or decree shall be
granted unl ess the extension is sought within ten years of
the date the original judgnment or decree was rendered. A
court shall not extend any judgment or decree beyond twenty
years fromthe date of the original judgnment or decree. No
extension shall be granted wi thout notice and the filing of
a non-hearing notion or a hearing motion to extend the life
of the judgment or decree

(Enphasi s added.)
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2008) (repeal ed 2009).4 HRS § 658C-4 was part of the nowrepeal ed
Uni f orm For ei gn Money-Judgnent Recognition Act (UFMIRA). The
Forei gn Judgnent was issued in the Cvil Court of First |Instance
of Papeete, Island of Tahiti (Tahiti court) on June 23, 1999.
Tahiti is part of French Polynesia. The Foreign Judgnent
apparently provides, inter alia, that Kurth was ordered to pay
Banque de Tahiti 90, 829,471 French Pacific francs, and al so

decl ared the execution against property on anmounts hel d by Banque
de Tahiti on behalf of Kurth regular and vali d.

On Decenber 8, 2003, Kurth filed in the circuit court a
st at enent opposi ng enforcenent of the Foreign Judgnment under HRS
8§ 658C-4. In an attached declaration, Kurth declared, inter
alia, that he received no notice that the underlying French
Pol ynesi an proceedi ngs i nvolved nore than an in rem action for
attachnment to noney on deposit w th another bank, Banque Pari bas,
t hus the Foreign Judgnent was not a noney judgnment enforceable
under HRS § 658C-4. On January 26, 2004, Kurth filed affirmative
defenses to enforcenent of the Foreign Judgnent and
counterclains. As an affirmative defense, Kurth asserted, inter
alia, that the procedures by which the Forei gn Judgnent was
obt ai ned were not conpatible with due process, therefore
enf orcenment shoul d be denied pursuant to the UFMIRA, HRS
Chapter 658C.°

4 HRS 8§ 658C-4(a) provided

[ 8658C- 4] Recognition and enforcement. (a) Except as
provided in section 658C-5, a foreign judgment meeting the
requi renents of section 658C-3 shall be conclusive between
the parties to the extent that it grants or denies recovery
of a sum of noney. A copy of any foreign judgment may be
filed in the office of the clerk of an appropriate court of
this State. The foreign judgnment shall be enforceable in
the same manner as the judgnment of a sister-state that is
entitled to full faith and credit.

5 HRS Chapter 658C, the UFMIRA, was repeal ed effective April 30, 2009
2009 Haw. Sess. Laws Act 34, 8§ 2 at 64. HRS Chapter 658C was replaced by HRS
Chapter 658F, the Uniform Foreign-Country Money Judgnments Recognition Act
(UFCMJIRA). 2009 Haw. Sess. Laws Act 34, 8 1 at 62-64; HRS § 658F-1 (2016).
Because this case was initiated before April 30, 2009, Chapter 658C is
applicable. 2009 Haw. Sess. Laws Act 34, § 3 at 64.

3
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Thereafter, the parties had a nunber of discovery
di sputes, and then both Kurth and Banque de Tahiti filed notions
for summary judgnment on February 16, 2006, and March 10, 2006,
respectively. Kurth asserted in his notion that the Foreign
Judgnent was unenforceabl e under the UFMIRA, the Foreign Judgnent
had not been perfected under the | aw of French Pol ynesia due to
i nadequate service, and Kurth's obligation had been di scharged.
Banque de Tahiti opposed Kurth's notion for sunmary judgnent and
i nstead sought summary judgnent in its favor, arguing that the
Forei gn Judgnent was enforceabl e under the UFMIRA. Mbst of
Banque de Tahiti's contentions were based on a declaration from
Frederic Veniere (Veniere), who declared that he was an attorney
in both France and French Pol ynesia, and that he had reviewed the
files of the Tahiti court regarding the subject Foreign Judgnent.

The circuit court subsequently entered an order
granting Banque de Tahiti's nmotion for summary judgnent and
denying Kurth's notion for summary judgnment (7/20/06 Sunmary
Judgnent Order). On July 31, 2006, Kurth filed a notion for
reconsi deration which the circuit court denied on Novenber 14,
2006.

Subsequent |y, however, Banque de Tahiti and Kurth
continued to file various notions and the circuit court
eventually granted Kurth |eave to file a renewed notion for
reconsi deration of the 7/20/06 Summary Judgnment Order, which
Kurth filed on Decenber 12, 2008. In a supplenental nmenorandum
in support of his renewed notion for reconsideration, Kurth
asserted that Veniere was deposed on April 22, 2009, and based on
Veni ere's deposition, the Foreign Judgnment was not enforceable
pursuant to the UFMIRA.

On Cct ober 21, 2009, the circuit court issued the O der
Granting Reconsideration, thereby vacating the 7/20/06 Summary
Judgnent Order. For four years thereafter, not nmuch occurred in
t he case.

On Cctober 29, 2013, Kurth filed a notion to dismss
pursuant to HRS 8 657-5, arguing that ten years had el apsed since

4
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t he Forei gn Judgnment had been filed with the circuit court on
Septenber 19, 2003, that Banque de Tahiti had not renewed the
judgnment, and thus the Foreign Judgnent is deened discharged as a
matter of law. On Decenber 23, 2013, the circuit court granted
Kurth's notion to dismss, issuing the Order Ganting Mtion to
Dismss. On March 24, 2014, the circuit court entered the
Judgnent in favor of Kurth di sm ssing Banque de Tahiti's claimto
enforce the Foreign Judgnent (and al so dism ssing Kurth's
countercl ai ns) .
1. Discussion
A. Motion to Dismiss Pursuant to HRS § 657-5

In this appeal, Banque de Tahiti contends that the
circuit court erred in granting Kurth's notion to dism ss
pursuant to HRS 8 657-5, which provides that a donestic judgnent
or decree is presuned paid and discharged after ten years from
the date the judgnent or decree was rendered. It is not
contested that Banque de Tahiti tinely initiated the underlying
proceedings in the circuit court. The issue is whether the ten-
year period under HRS 8 657-5 was triggered, such that the
Forei gn Judgnent is discharged under HRS § 657-5 and Banque de
Tahiti is precluded fromseeking to enforce it within the state.

Banque de Tahiti contends that the ten-year period has
not yet begun because, under the UFMIRA whi ch was adopted in
Hawai ‘i i n nowrepeal ed HRS Chapter 658C, a Hawai ‘i court mnust
first officially recogni ze the Foreign Judgnent, especially given
Kurth's challenge to the enforceability of the Foreign Judgnent.
Banque de Tahiti contends that w thout a Hawai ‘i judgnent
recogni zing the enforceability of the Foreign Judgnent, it |acked
a right of action to execute within a reasonable tinme. Put
differently, Banque de Tahiti asserts that due to Kurth's attack
on the enforceability of the Foreign Judgnent, and the fact that
the circuit court has not entered a judgnent recognizing the
Forei gn Judgnent, the ten-year clock under HRS § 657-5 has not
yet started.

Kurth, in turn, responds that the circuit court did not

5



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

err because the ten-year period started when the Foreign Judgnent
was initially filed with the circuit court in Hawai ‘i (on
Septenber 19, 2003), regardless of Kurth's challenge to its
enforceability. Kurth contends that the UFMIRA did not require
an official declaration of recognition by the circuit court
regardi ng the Forei gn Judgnent.

"Atrial court's ruling on a notion to dismss is
reviewed de novo." Wng v. Cayetano, 111 Hawai ‘i 462, 476, 143
P.3d 1, 15 (2006) (citation omtted). Moreover, resolving this
appeal requires us to interpret relevant statutes.

The interpretation of a statute is a question of |aw

revi ewabl e de novo. Capua v. Weyer haeuser Co., 117 Hawai ‘i
439, 443, 184 P.3d 191, 196 (2008) (citing Flor v. Holguin
94 Hawai ‘i 70, 76, 9 P.3d 382, 388 (2000)) (brackets,
citations, and ellipses omtted). Statutory construction is
gui ded by the following rules:

First, the fundamental starting point for statutory
interpretation is the | anguage of the statute itself.
Second, where the statutory |anguage is plain and
unanmbi guous, our sole duty is to give effect to its

pl ain and obvi ous meaning. Third, inplicit in the task
of statutory construction is our forempst obligation
to ascertain and give effect to the intention of the

|l egi slature, which is to be obtained primarily from
the | anguage contained in the statute itself. Fourth,
when there is doubt, doubleness of meaning, or
indistinctiveness or uncertainty of an expression used
in a statute, an anbiguity exists. And fifth, in
construi ng an anbi guous statute, the meaning of the
anmbi guous words may be sought by exam ning the
context, with which the ambi guous words, phrases, and
sentences may be conpared, in order to ascertain their
true meaning.

Carlisle v. One (1) Boat, 119 Hawai ‘i 245, 256, 195 P. 3d

1177, 1188 (2008) (quoting In re Contested Case Hearing on
Water Use Permt Application, 116 Hawai ‘i 481, 489-90, 174
P.3d 320, 328-29 (2007)) (block quotation format altered).

Estate of Roxas v. Marcos, 121 Hawai ‘i 59, 66, 214 P.3d 598, 605
(2009) (quotation marks omtted).

HRS § 657-5 provides a ten-year w ndow, subject to
extension, in which a donestic judgnent or decree is enforceable:

8§657-5 Domestic judgments and decrees. Unl ess an
extension is granted, every judgment and decree of any court
of the State shall be presumed to be paid and discharged at
the expiration of ten years after the judgment or decree was

render ed. No action shall be commenced after the expiration
of ten years fromthe date a judgment or decree was rendered
or extended. No extension of a judgment or decree shall be

6
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granted unl ess the extension is sought within ten years of
the date the original judgnment or decree was rendered. A
court shall not extend any judgment or decree beyond twenty
years fromthe date of the original judgment or decree. No
extension shall be granted without notice and the filing of
a non-hearing notion or a hearing motion to extend the life
of the judgment or decree

(Enphasis added.) By its plain |language, HRS § 657-5 is
applicable only to judgnents and decrees of a Hawai ‘i court. If
a Hawai ‘i judgnment is not satisfied wthin the ten year period,
"HRS § 657-5 places the burden on the judgnent creditor to seek
judicial extension of the judgnment prior to the expiration of the
ten year statutory period; otherw se, the judgnment is presuned to
be 'paid and discharged' as a matter of law." Int'l Sav. & Loan
Ass'n v. Wig, 82 Hawai ‘i 197, 199, 921 P.2d 117, 119 (1996).
Hawaii's version of the UFMIRA (HRS Chapter 658C)
which is applicable to this case but now repeal ed, covered
recogni tion of noney judgnents fromforeign governnents. Thus,
we nust first consider whether HRS 8 657-5 even applies to a
forei gn government judgnent. HRS § 658C-4 provided that a
forei gn government judgnent could be enforced in the sanme manner
as a judgnment of a sister-state. In this regard, HRS 8 658C 4
st at ed:

[ 8658C- 4] Recognition and enforcement. (a) Except as
provided in section 658C-5, a foreign judgment meeting the
requi rements of section 658C-3 shall be conclusive between
the parties to the extent that it grants or denies recovery
of a sum of noney. A copy of any foreign judgment may be
filed in the office of the clerk of an appropriate court of
this State. The foreign judgnent shall be enforceable in
the same manner as the judgment of a sister-state that is
entitled to full faith and credit.

(Enmphasi s added.) In turn, Chapter HRS 636C, appears to address
judgnments of a "sister-state,” in that it deals with judgnents of
a court of the United States or courts entitled to full faith and
credit in Hawai‘i. See HRS § 636C-2 (2016). Under HRS § 636C-3
(2016), such "sister-state" judgnments may be filed in an
appropriate Hawai ‘i court and "[a] judgnent so filed has the sane
effect and is subject to the same procedures, defenses, and
proceedi ngs for reopening, vacating, or staying as a judgnent of
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a court of this State . . . and may be enforced or satisfied in
like manner." HRS 8§ 636C-3. In sum therefore, although HRS

8 657-5 does not expressly apply to a foreign governnent
judgnent, it appears that via HRS § 658C-4 and HRS § 636C- 3, the
limtations to enforcing a judgnent set out in HRS 8 657-5 are
applicable to foreign governnent judgnents addressed under HRS
Chapt er 658C, such as the Foreign Judgnent in this case.

Havi ng concl uded that HRS 8§ 657-5 applies here, we nust
now determne if or when the ten-year w ndow under HRS § 657-5
began to run. The Hawai ‘i Suprene Court has previously
considered the issue of when the ten-year period begins in a
different context. |In Estate of Roxas, the suprene court
consi dered the question of what constitutes the "original
judgnment"” for purposes of when an extension may be filed under
HRS § 657-5. 121 Hawai ‘i at 61, 214 P.3d at 600. The suprene
court held that the "original judgnent" for purposes of HRS §
657-5 is not necessarily the "first-in-tinme" judgnent, but it is
the judgnent that creates the rights and responsibilities sought
to be extended. I|d. at 61, 71, 214 P.3d at 600, 610. "[T]he
term'judgnent,' as used throughout HRS § 657-5, nust refer to a
valid and enforceable judgnent." 1d. at 67, 214 P.3d at 606
(enphasis added). "[T]he statute of limtations for extending a
judgnent begins to run at the creation of the judgnent that
creates the rights and responsibilities that the party is seeking
to extend."” 1d. at 69, 214 P.3d at 608 (enphasis added).

Wil e Estate of Roxas addressed a different question,
the notion that there nust be enforceable rights in order for the
time period under HRS § 657-5 to start is relevant to this case.
After all, HRS §8 657-5 is a legislatively-created imt for the
tinely enforcenent of rights created by judgnents. Thus, the
issue in this appeal is which action creates the enforceabl e
right under the UFMIRA? Stated another way, when is the foreign
j udgnment consi dered recogni zed and enforceable in Hawai ‘i . when
the judgnent creditor filed it with the clerk of the court, or
after an official recognition by a court of this state?

8
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This raises a question of statutory interpretation.
We start with pertinent | anguage of the UFMIRA as adopted in
Hawai ‘i. HRS 8§ 658C-4(a) provided, in pertinent part that:
"Except as provided in section 658C- 5, a foreign judgnent neeting
the requirenents of section 658C 3 shall be concl usive between
the parties to the extent that it grants or denies recovery of a
sum of noney." (Enphasis added.) In turn, 8 658C5 (Supp.
2008) (repeal ed 2009)°¢ entitled "G ounds for non-recognition,"”
provided in subsection (a) that a foreign judgnent "shall not be
concl usi ve" under several specified bases, and in subsection (b)
provi ded that a foreign judgnent "need not be recogni zed" under
certain specified bases. Additionally, HRS 8§ 658C- 6 (Supp.
2008) (repeal ed 2009) " provided a list of instances where a

8 HRS § 658C-5 provides in relevant part:

[ 8658C-5] Grounds for non-recognition. (a) A foreign

judgment shall not be conclusive if:

(1) The judgment was rendered under a systemthat
does not provide inpartial tribunals or
procedures conpatible with the requirenments of
due process of | aw,

(2) The foreign court did not have persona
jurisdiction over the defendant; or
(3) The foreign court did not have jurisdiction over
the subject matter.
(b) A foreign judgment need not be recognized if:
(1) The defendant in the proceedings in the foreign

court did not receive notice of the proceedings
in sufficient time to enable the defendant to
def end;

(2) The judgnment was obtained by fraud;

(3) The cause of action on which the judgment is
based is repugnant to the public policy of this
St at e;

(4) The judgnment conflicts with another final and
concl usi ve judgnment;

(5) The proceedings in the foreign court was contrary to

an agreement between the parties under which the
di spute in question was to be settled otherwi se than
by proceedings in that court; or
(6) In the case of jurisdiction based only on persona
service, the foreign court was a seriously
inconvenient forum for the trial of the action
(Emphasi s added.)

” HRS § 658C-6 provides in relevant part:

[ 8658C-6] Personal jurisdiction. (a) The foreign
judgment shall not be refused recognition for |ack of persona
(continued...)



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

foreign judgment woul d not be denied recognition for |ack of
personal jurisdiction. Together, HRS 88 658C 4, 658C-5, and
658C-6 indicate there should be an opportunity for the parties to
argue the nerits of recognizing a foreign judgnent. However,
Chapter 658C is unclear whether any formal hearing, opportunity
to be heard, or official statenent of recognition was required
before a foreign judgnent was recogni zed and enforceabl e.

The | anguage of Chapter 658C i s anbi guous and thus we
|l ook to extrinsic aids. Estate of Roxas, 121 Hawai ‘i at 68, 214
P.3d at 607. In 1962, the National Conference of Comm ssioners
on Uniform State Laws (Conm ssioners) pronul gated the UFMIRA, a
uni formact, intended to codify rules on the recognition of noney
judgnents rendered in a foreign court. UFMIRA, Prefatory Note
(Nat'l Conference of Commirs on Unif. State Laws 1962). In 1996,
Hawai ‘i adopted the UFMJIRA. 1996 Haw. Sess. Laws Act 49 8§ 1-3
at 69-71. However, the UFMIRA as drafted by the Comm ssioners

differs fromthe version adopted by Hawai ‘i in one key way. In
“(...continued)
jurisdiction if:
(1) The defendant was served personally in the
foreign state;
(2) The defendant voluntarily appeared in the

proceedi ngs, other than for the purpose of
protecting property seized or threatened with
seizure in the proceedings or of contesting the
jurisdiction of the court over the defendant;

(3) The defendant prior to the conmencenent of the
proceedi ngs had agreed to submt to the
jurisdiction of the foreign court with respect
to the subject matter involved

(4) The defendant was domiciled in the foreign state
when the proceedi ngs were instituted, or, being
a body corporate had its principal place of
busi ness, was incorporated, or had otherwise
acquired corporate status, in the foreign state

(5) The defendant had a business office in the
foreign state and the proceedings in the
foreign court involved a cause of action
arising out of business done by the
def endant through that office in the
foreign state; or

(6) The defendant operated a notor vehicle or
airplane in the foreign state and the
proceedi ngs involved a cause of action arising
out of that operation

(b) The courts of this State may recogni ze other [bases]
of jurisdiction.

10
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the UFMIRA as drafted by the Comm ssioners, the section on

"Recognition and Enforcenent” stated:

SECTION 3. [Recognition and Enforcement.] Except as provided
in section 4, a foreign judgment meeting the requirements of
section 2 is conclusive between the parties to the extent
that it grants or denies recovery of a sum of money. The
foreign judgment is enforceable in the same manner as the
judgnment of a sister state which is entitled to full faith
and credit.

UFMIRA 8 3. Section 4, in turn, set out criteria where a foreign
j udgment was not concl usive or need not be recognized. In

Hawai ‘i, the section regardi ng "Recognition and Enforcenment” was
adopted in HRS 8§ 658C-4(a), which provided in pertinent part:

[ 8658C- 4] Recognition and enforcenment. (a) Except as
provided in section 658C-5, a foreign judgment meeting the
requi rements of section 658C-3 shall be conclusive between
the parties to the extent that it grants or denies recovery
of a sum of noney. A copy of any foreign judgment may be
filed in the office of the clerk of an appropriate court of
this State. The foreign judgnent shall be enforceable in
the same manner as the judgment of a sister-state that is

entitled to full faith and credit.

(Enmphasi s added.) Therefore, Hawai ‘i added | anguage that the
judgment creditor could file the judgnent with the clerk of the
appropriate Hawai ‘i court.

The parties dispute the effect of this added | anguage
in Hawaii's statute that is different fromthe uniformlaw In
our view, the effect of the added | anguage to HRS § 658C-4 does
not necessarily signal an intent to adopt a process different
fromthe process intended by the Comm ssioners who drafted the
UFMJI RA.

In 1962, the Conmi ssioners pronul gated t he UFMIRA and,
in 2005, the Comm ssioners pronulgated a revised version entitled
t he Uni form Forei gn-Country Mney Judgnments Recognition Act
(UFCMIRA). I n 2005, the Conm ssioners stated that the 2005 Act
"continues the basic policies and approach of the 1962 Act."
UFCMIRA Prefatory Note (Nat'|l Conference of Conmirs on Unif.
State Laws 2005). Gven the simlar intent behind the 1962 and
2005 Acts, and because the comments to the 1962 Act provide
little guidance, we | ook to the comrents and summary provi ded by

11
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t he Comm ssioners in 2005.

The coments to Sections 4 and 6 of the 2005 UFCMIRA
indicate a two-step process which requires: (1) recognition and
then (2) enforcenent. The Conm ssioners sumari zed this process
as follows:

The first step towards enforcement is recognition of
the foreign country judgnment. The recognition occurs
in a state court when an appropriate action is filed
for the purpose. If the judgment meets the statutory
st andards, the state court will recognize it. It then
may be enforced as if it is a judgment of another
state of the United States. Enf orcenment may then
proceed, which neans the judgment creditor may proceed
agai nst the property of the judgment debtor to satisfy
the judgment amount.

First, it must be shown that the judgnent is
conclusive, final and enforceable in the country of
origin. Certain noney judgnments are excluded, such as
judgments on taxes, fines or crimnal-like penalties
and judgments relating to domestic relations.
Donmestic relations judgments are enforced under other
statutes, already existing in every state. A
foreign-country judgment must not be recognized if it
comes froma court systemthat is not inpartial or

t hat di shonors due process, or there is no persona
jurisdiction over the defendant or over the subject
matter of the litigation. There are a nunber of
grounds that may make a U.S. court deny recognition
i.e., the defendant did not receive notice of the
proceeding or the claimis repugnant to American
public policy. A final, conclusive judgment
enforceable in the country of origin, if it is not
excl uded for one of the enumerated reasons, must be
recogni zed and enforced. The 1962 Act and the 2005
Act generally operate the sane.

For ei gn- Country Money Judgnents Recognition Act Summary (Nat'|
Conference of Commirs on Unif. State Laws 2005).
The Conmi ssioners further stated that:

[rlecognition of a judgment means that the forum court
accepts the determ nation of |egal rights and

obl i gations made by the rendering court in the foreign
country. See e.g. Restatenment (Second) of Conflict of
Laws, Ch. 5, Topic 3, Introductory Note (recognition
of foreign judgnment occurs to the extent the forum
court gives the judgnent "the same effect with respect
to the parties, the subject matter of the action and
the issues involved that it has in the state where it
was rendered.") Recognition of a foreign-country
judgnment must be distinguished from enforcement of

t hat judgnment.

UFCMIRA 8 4, cnt. 2 (Nat'l Conference of Commirs on Unif. State

12
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Laws 2005) (enphasi s added). Moreover, "[b]ecause the forum court
cannot enforce the foreign-country judgnment until it has
determ ned that the judgnent will be given effect, recognition is
a prerequisite to enforcenent of the foreign-country judgnent."
UFCMIRA 8 4, cnt. 2 (Nat'l Conference of Commirs on Unif. State
Laws 2005) (enphasis added). As such, "[t]he issue of whether a
foreign-country judgnent will be recognized is distinct fromboth
the i ssue of whether the judgnent will be enforced, and the issue
of the extent to which it wll be given preclusive effect.”
UFCMIRA 8 4, cnt. 2 (Nat'l Conference of Commirs on Unif. State
Laws 2005).

I n adopting the UFMIRA in 1996, it appears that the
Hawai ‘i Legi slature intended a two-step process. Wien originally
introduced in Senate Bill No. 2263, section 4 stated:

§-4 Recognition and enforcement. Except as provided in
section -5, a foreign judgnment neeting the

requi rements of section -3 is conclusive between the
parties to the extent that it grants or denies
recovery of a sum of noney. The foreign judgment is
enforceable in the same manner as the judgment of a
sister state which is entitled to full faith and

credit.

S.B. 2263, 18th Leg., Reg. Sess. (1996). The Senate Comm ttee on
Judi ciary commented that the bill "establishes a process for the
recogni tion and collection of noney judgnents obtai ned outside of

the United States, including safeguards to ensure that judgnents
obtained in foreign courts that do not neet the basic

requi renents of fairness and due process are not recogni zed or
enforced.” S. Stand. Comm Rep. No. 2051, in 1996 Senate
Journal, at 995 (enphasis added). Thus, it appears that the
Legi sl ature contenpl ated adoption of the UFMJIRA as a way to

establish a process for recognition while al so ensuring that
foreign judgnents not conporting with fairness and due process
are not recogni zed or enforced in Hawai‘i. It follows that to
recogni ze a foreign judgnment, the process involves a

determi nation of whether it conports with, inter alia, fairness
and due process.

13



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

The bill adopting the UFMIRA was anmended in the House
to add the follow ng sentence: "A copy of any foreign judgnent
may be filed in the office of the clerk of an appropriate court
of this State.” S.B. 2263, S.D. 1, H D 1, 18th Leg., Reg. Sess.
(1996). In explaining the anendnent, the House Commttee on
Judiciary commented that it "anended the bill by: (1)
[c]larifying that a copy of the foreign judgnent may be filed
with the clerk of an appropriate court of this State[.]" H.
Stand. Comm Rep. No. 1553-96, in 1996 House Journal, at 1649.

I n discussion of the bill on the floor, one senator noted that
t he amendnent s
permt the filing of a copy of any foreign judgment in the
office of the clerk in the appropriate court in the state
and provides the nmechanism for the filing and notice
requi rements. I believe these amendments make it easier for
persons dealing in international commerce to track foreign
judgnment s.
1996 Senate Journal, at 472 (statenent of Sen. Graulty). It thus
appears that the Legislature anended the bill to sinply enable

filing of the foreign judgnent, making it easier for parties
dealing with foreign judgnents. There is no indication the
amendnent was intended to allowthe filing with the court clerk
to be a substitute to a judicial determ nation of recognition
In short, the nmere act of filing a foreign judgnment with the
clerk of the court was not intended to convert the foreign
judgment into an enforceabl e judgnent in Hawai ‘i.

As a practical matter, recognition by the court seens
necessary to give the debtor an opportunity to raise the grounds
for non-recognition of the foreign judgnment, as was provided
under HRS 8§ 658C-5. Recognition prior to enforcenent is also
sensi bl e because it may be uncl ear how a foreign judgnent would
be recognized and interpreted as it relates to converting the
monetary anount to U S. currency. See 9 Am Jur. Proof of Facts
3d § 5 (1990).

In sum the Conmm ssioners noted that the 1962 UFMIRA
and the 2005 UFCMIRA have the sane basic approach, and the
comments and summary to the 2005 UFCMIRA indicate a two-step

14



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

process of recognition and then enforcenent. In adopting the
UFMIRA, in HRS Chapter 658C, the Hawai ‘i Legislature did not
intend to make substantive anmendnents to the uniform | aw changi ng
the two-step process. Rather, HRS 658C-4 permtted a debtor to
rai se grounds for non-recognition of the foreign judgnent. Under
this provision, a court is allowed to recognize the foreign

j udgnment or deny recognition. Follow ng recognition, the
creditor may seek enforcenent of the foreign judgnent. Merely
filing the foreign judgnment with the clerk of the appropriate
court did not convert the judgnent into an enforceabl e judgnment

i n Hawai ‘i .

In this case, Banque de Tahiti was required to seek and
obtain a judicial determ nation recognizing the Foreign Judgnent
before it was enforceable. Wthout recognition of the Foreign
Judgnent by the court, the second step of enforcenent could not
begin. In other words, under Estate of Roxas, there was no
"valid and enforceable judgnent" to start the ten-year period
under HRS 8§ 657-5. Banque de Tahiti filed the Foreign Judgnent
inthe circuit court and sought and obtai ned an order of
exam nation. Although Banque de Tahiti attenpted to enforce the
Forei gn Judgnent, Kurth asserted that the Foreign Judgnment was
unenf or ceabl e under the UFMIRA, and rai sed grounds for non-
recognition under HRS 8§ 658C-5. The circuit court has not yet
recogni zed the Foreign Judgnent.

Therefore, for the reasons di scussed above, the ten
year period in HRS §8 657-5 has not started to run, because the
circuit court has not recognized the enforceability of the
Foreign Judgnent. The circuit court thus erred in granting
Kurth's notion to dismiss pursuant to HRS § 657-5.

B. Renewed Motion for Reconsideration

Banque de Tahiti contends that the circuit court erred
by granting Kurth's renewed notion for reconsideration of the
order granting summary judgnent for Banque de Tahiti. The
circuit court granted | eave for Kurth to file the renewed notion
for reconsideration as a result of Banque de Tahiti's late
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production of certain docunents. Banque de Tahiti does not
assign any error to the circuit court's invitation to Kurth to
file a renewed notion for reconsideration.

"The trial court's ruling on a notion for
reconsi deration is reviewed under the abuse of discretion
standard." Cho v. State, 115 Hawai ‘i 373, 381, 168 P.3d 17, 25
(2007) (quoting Ass'n of Apartnment Owmers of Wailea Elua v. Wil ea
Resort Co., 100 Hawai ‘i 97, 110, 58 P.3d 608, 621 (2002)).

Banque de Tahiti contends that the circuit court abused
its discretion because Kurth's "newly di scovered evidence" was
i napposite in that it actually denonstrated the judgnent was a
nmoney judgnent; the burden to prove any of the grounds for non-
recognition of the Foreign Judgnent was on Kurth, and he failed
to sustain it; and none of the "newy discovered evidence" coul d
not have been di scovered through due diligence. However, the
circuit court granted Kurth's renewed notion based on "newy
produced evidence" and the existence of genuine issues of
mat eri al fact regarding service of the Foreign Judgnent on Kurth
and whether Kurth or an attorney representing Kurth were present
at the underlying proceeding in Tahiti. O Banque de Tahiti's
argunents, the only one that tangentially addresses this
conclusion is the assertion that the "newy di scovered evi dence"
coul d have been di scovered through due diligence.

Banque de Tahiti contends that neither Veniere's
deposition nor the newy produced docunents should have been
relied upon by the circuit court because Kurth could have
di scovered themthrough due diligence. However, on Septenber 12,
2005, the circuit court granted Kurth's notion to conpel
responses to his request for production of docunents, which
i ncluded a request for all docunents related to any proceedi ngs
in the underlying French Pol ynesian action. In Septenber 2007,
over two years |later, Banque de Tahiti produced sone of the
pl eadi ngs in the underlying French Pol ynesi an case; asserted that
Veni ere was not aware that he was supposed to produce copies of
the pleadings that were available to both parties; it was only in
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preparing his declaration for Banque de Tahiti's notion for
summary judgnent on Kurth's counterclains that Veniere realized
t he oversight; and Banque de Tahiti was now producing the

pl eadings related to the case. In response to this late

di sclosure, it is understandable that the circuit court would
grant Kurth perm ssion to depose Veniere regarding his review of
the French Pol ynesi an records.

Banque de Tahiti further contends that the "newy
produced docunents" coul d have been obtained by Kurth at an
earlier date as they were part of the record of the French
Pol ynesi an court, which Kurth had access to as a party to the
under |l yi ng French Pol ynesian action, thus the court should not
consi der the docunents "newly discovered." However, in
subm tting the docunents, Banque de Tahiti admtted that the
docunents shoul d have been produced earlier in response to
Kurth's request, regardless of Kurth's purported access to them
Under these circunstances, we cannot say the circuit court abused
its discretion.

Banque de Tahiti filed the Foreign Judgnment pursuant to
HRS Chapter 658C, which applied to "foreign judgnent[s] that
[are] final, conclusive, and enforceable where rendered.” HRS
8 658C-3. The parties apparently agree that, under French
Pol ynesi an | aw, the Foreign Judgnent needed to be perfected
t hrough notice and service for it to be enforceable in French
Pol ynesia. Thus, whether proper service occurred was a materi al
fact. Banque de Tahiti asserted that the Foreign Judgnent was
enforceable in French Pol ynesia because the requirenments of
Article 400 of the Code of Civil Procedure of French Pol ynesia
were nmet. The circuit court appears to have based its initial
decision, that there was conpliance with Article 400, on the
decl aration of Veniere. |In that declaration, Veniere declared
that the procedures followed to serve Kurth wth the Foreign
Judgnent satisfied the service requirenments of Article 400, and
it was not required that Kurth be personally served. However, in
his deposition, Veniere stated that the "Record of Service"
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probably indicated that the judgnment was not served on Kurth, and
that Veniere was not aware if efforts were made through the
Tahiti court pursuant to Article 400 to excuse the |ack of
service. Therefore, it appears that a genuine issue of materi al
fact existed as to whether the | aw of French Pol ynesi a was
conplied with such that the Foreign Judgnent was enforceabl e
where rendered. The circuit court did not err in granting the
renewed notion for reconsideration.

I11. Conclusion

For the foregoing reasons, the Judgnent entered on
March 24, 2014, in the Crcuit Court of the Third Crcuit, is
vacated to the extent that Banque de Tahiti's clains under the
Forei gn Judgnent were di sm ssed pursuant to HRS § 657-5.

We affirmthe circuit court's grant of Kurth's renewed
notion for reconsideration, which rescinded the prior grant of
summary judgnent in favor of Banque de Tahiti.

This case is remanded to the circuit court for further
proceedi ngs consistent with this opinion.

DATED: Honol ul u, Hawai ‘i, July 31, 2017.
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