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MEMORANDUM CPI NI ON
(By: Nakamura, Chief Judge, and Reifurth, J.,
with G noza, J., concurring separately)

| NTRODUCTI ON
l.

Thi s appeal arises out of the breakdown and eventual
term nation of negotiations two between Kona coffee busi nesses
regarding a potential asset purchase agreenent. Kona's Best
Nat ural Coffee LLC (Kona's Best) was involved in negotiations
wi th Mountain Thunder Coffee Plantation Int'l, Inc. (Muntain
Thunder) to purchase the assets of Muntain Thunder. M chael
Roberts (Roberts) held an ownership interest in Kona's Best and
Brent Hi ght (Hight) was the general manager of Kona's Best.

Trent Bateman (Trent) and Lisa Batenman (Lisa) (collectively, the
Bat emans) were the owners of Mountain Thunder. After the
negoti ati ons regardi ng the asset purchase were term nated,
Mount ai n Thunder transferred assets to Naturescape Hol dings G oup
Int'l Inc. (Naturescape), a conpany owned by the Batenans'

daught er, Brooke Decker (Brooke).

Kona's Best filed a First Anended Conpl ai nt agai nst
Mount ai n Thunder, Trent, Lisa, and Naturescape. Muntain
Thunder, Trent, and Lisa (collectively, the Muntain Thunder
Def endants) filed a First Amended Countercl ai magai nst Kona's
Best and a First Anended Third-Party Conpl aint agai nst Roberts
and Hight.* The parties' clains were resol ved through deci si ons
rendered by a jury, decisions on equitable clainms rendered by the
Crcuit Court of the Third Crcuit (Crcuit Court), and rulings
by the Circuit Court.?

Kona's Best, Roberts, and Hi ght (collectively, the
Kona's Best Appellants) filed an appeal fromthe Grcuit Court's

Y The Mountain Thunder Defendants' original Third-Party Conpl aint named
Marin Artukovich (Artukovich) and Koa Coffee Conpany, LLC (Koa Coffee) as
third-party defendants along with Roberts and Hight. However, the clainms
agai nst Artukovich and Koa Coffee were dism ssed and are not at issue in this
appeal .

2/ The Honorable Ronald Ibarra presided.
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First Amended Final Judgnent (Anended Judgnent). On appeal,
Kona's Best argues that the Crcuit Court erred by denying Kona's
Best's nmotion for judgnment as a matter of |aw on the Mountain
Thunder Defendants' clainms for (1) tortious interference with
prospective busi ness advantage and (2) breach of contract.
Roberts and Hi ght argue that the Crcuit Court erred by failing
to award Roberts and Hi ght attorney's fees and costs for their
successful defense of the Muntain Thunder Defendants' First
Amended Third-Party Conpl ai nt.

In their cross-appeal, the Muntain Thunder Defendants
rai se nunmerous points of error and argue that the G rcuit Court
erred in: (1) instructing the jury on their unfair conpetition
claim (2) dismssing their clains for (a) unfair conpetition;

(b) m sappropriation of trade secrets; (c) prom ssory estoppel --
financing; (d) fraudulent m srepresentation; (e) prom ssory
estoppel -- nonpaynent; (f) unjust enrichnent; (g) defamation;
and (h) intentional infliction of enotional distress; (3)

adm tting anal ysis prepared by Kona's Best's accountant, Steven
Kauf man, and expert testinony based on this analysis; and (4)
failing to apply the net judgnent rule in entering its Amended
Judgnent .

In its cross-appeal, Naturescape contends that the
Crcuit Court erred in: (1) denying Naturescape's notion for
separate trials; and (2) entering judgnent agai nst Naturescape on
Kona's Best's fraudul ent transfer claim

.

The posture of this appeal has been conplicated by
bankruptcy proceedings filed agai nst Mountain Thunder and
Nat urescape. After receiving notice fromthe Kona's Best
Appel l ants that involuntary bankruptcy petitions under Chapter 11
of the Bankruptcy Code had been fil ed agai nst Muntain Thunder
and Naturescape, this court directed the parties to this appeal
to provide information regarding the status of the bankruptcy
proceedi ngs; the effect of the filing of the bankruptcy petitions
on this appeal, including whether further proceedings in this
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appeal are stayed; and whether steps are being taken in the
bankruptcy proceeding to lift any applicable stay. W also
requested that Elizabeth A Kane (Kane), Trustee for the estates
of Mountai n Thunder and Naturescape in the bankruptcy proceedi ngs
(Trustee Kane), provide simlar information as well as whether
Trustee Kane planned to intervene or assert an interest in this
appeal .

After receiving and considering the responses fromthe
parties and Trustee Kane, this court issued an "Order Regardi ng
Bankruptcy Stay" (Order) on March 7, 2017. 1In the Order, we
st at ed:

11 U.S.C. § 362 stays the "commencenment or
continuation . . . of a judicial . . . proceedi ng agai nst
the [bankruptcy] debtor . . ." 11 U.S.C. 8§ 362(a)(1)

The automatic stay provided by 11 U.S.C. & 362 is applicable
to judicial proceedings at both the trial and appellate
levels. Shah v. Gl endale Fed. Bank, 52 Cal. Rptr.2d 417

420 (Cal. Ct. App. 1996). Although all clainms against the
debtor are stayed, the stay does not apply to clains
initiated by the debtor, whose "successful prosecution would

inure to the benefit of the bankruptcy estate." Parker v.
Bain, 68 F.3d 1131, 1138 (9th Cir. 1995) (internal quotation
mar ks om tted). Mor eover

Wthin a single case, some actions may be stayed

ot hers not. Mul tiple claimand multiple party
litigation nust be disaggregated so that particular
claims, counterclainms, crossclaims and third-party
claims are treated i ndependently when determ ning
whi ch of their respective proceedi ngs are subject to
the bankruptcy stay.

Maritime Elec. Co. v. United Jersey Bank, 959 F.2d 1194,
1203-06 (3d Cir. 1991). "[Whether an action is 'against
the debtor' within the meaning of section 362(a)(1) is
determ ned by the debtor's status at the inception of the
action; regardless whether the debtor is the appellant or

the respondent." Shah, 52 Cal. Rptr.2d at 420.

In Chang v. Buffington, 125 Hawai ‘i 186, 192, 256 P.3d
694, 700 (2011), the Hawai ‘i Supreme Court stated: "It is
wel | established that the automatic stay is limted to
proceedi ngs agai nst debtors and does not apply to
non- bankrupt codefendants.” The supreme court held in Chang

that the stay was limted to proceedi ngs agai nst the debtor
and did not apply to "the other non-bankrupt parties."
Chang, 125 Hawai ‘i at 192, 236 P.3d at 700.

In the Order, we ruled that: (1) the portions of this
appeal which arise fromthe First Amended Conpl ai nt brought by
Kona's Best agai nst Muntain Thunder and Naturescape are stayed,
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but the portions of the appeal which arise from Kona's Best's
First Amended Conpl ai nt agai nst the Batemans are not stayed; (2)
the portions of the appeal which arise fromthe First Amended
Count er cl ai m brought by the Muntai n Thunder Defendants agai nst
Kona's Best and the First Amended Third-Party Conpl ai nt brought
by the Muntain Thunder Defendants agai nst Roberts and Hight are
not stayed; and (3) and Robert's and H ght's appeal which seeks
to overturn the Crcuit Court's denial of their request for
attorney's fees and costs agai nst the Muntain Thunder Defendants
is stayed.?

Pursuant to the Order, we will decide in this
Menor andum Opi nion: (1) Kona's Best's appeal, which seeks to
overturn the judgnment entered in favor of the Muntain Thunder
Def endants on the Muntain Thunder Defendants' clains for (a)
tortious interference wth prospective business advantage and (b)
breach of contract that were raised in the First Amended
Counterclaim (2) the portions of the Muntain Thunder
Def endants' cross-appeal that seek to overturn the judgnment
entered in favor of Kona's Best on clains raised in the Muntain
Thunder Defendants' First Amended Counterclai mand the judgnent
entered in favor of Roberts and Hi ght on clains raised in the
First Amended Third-Party Conplaint; and (3) the portions of the
cross-appeal by the Batemans that seek to overturn the judgnment
entered in favor of Kona's Best and agai nst the Batenmans on
clainms raised in Kona's Best's First Amended Conpl aint and the
award of attorney's fees in favor of Kona's Best and agai nst the
Batemans. W will not decide: (1) Roberts' and H ght's appeal,
whi ch chall enges the Crcuit Court's denial of their request for
attorney's fees and costs agai nst the Muntain Thunder
Def endants; (2) Naturescape's cross-appeal, which seeks to

3 Since the filing of the Order, Trustee Kane has not moved to
intervene or substitute as a party in this appeal. In addition, we have not
recei ved notice of any action taken in the Bankruptcy Court to enlarge or
reduce the scope of the stay applicable to this appeal as set forth in our
Or der.



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

overturn the judgnment entered in favor of Kona's Best and agai nst
Nat ur escape on Kona's Best's First Amended Conplaint; and (3) the
portions of the cross-appeal by Muntain Thunder that seek to
overturn the judgnment entered in favor of Kona's Best and agai nst
Mount ai n Thunder on clains raised in Kona's Best's First Amended
Compl aint and the award of attorney's fees in favor of Kona's
Best and agai nst Mountai n Thunder.

[T,

As explained in greater detail below, with respect to
Kona's Best's appeal, we conclude that: (1) the Crcuit Court
erred in denying Kona's Best's notion for judgnent as a matter of
| aw on the Mountain Thunder Defendants' claimfor tortious
interference with prospective busi ness advantage; and (2) the
Crcuit Court did not err in denying Kona's Best notion for
judgnent as a matter of |aw on the Mountain Thunder Defendants’
clainms for breach of contract. Wth respect to the Muntain
Thunder Defendants' cross-appeal, we affirmthe Grcuit Court on
all clainms of error challenging: (1) the entry of judgnent in
favor of Kona's Best on clains raised in the Muntain Thunder
Def endants' First Amended Counterclaim (2) the entry of judgnent
in favor of Roberts and H ght on clains raised in the First
Amended Third-Party Conplaint; (3) the entry of judgnent in favor
of Kona's Best and against the Batemans on clains raised in
Kona's Best's First Anended Conplaint; and (4) the award of
attorney's fees in favor of Kona's Best and agai nst the Batemans.

BACKGROUND

This case involves Kona's Best, which was a relative
newconer to the Kona coffee industry, and Muntain Thunder, which
was an established Kona coffee business.

l.

The Kona coffee season starts in July or August and
ends in February or March of the followng year. Coffee is grown
on nunerous farms across the Kona coast on Island of Hawai ‘i.
During the coffee season, coffee beans are harvested, processed,
and roasted for consunption.
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The process of coffee production occurs in several
stages. First, the fruit of the coffee plant, also known as the
coffee cherry, is picked. This coffee cherry is then wet-m |l ed
to renmove the pulp fromthe coffee bean, and the beans are dried.
At this point, the coffee is referred to as "parchnment" because
of the paper-like husk on the outside of the bean. The parchnent
coffee is then dry-mlled to renmove the husk, and after the dry-
mlling, the coffee is known as green coffee or green beans. The
final step in the process is the roasting of the coffee. Sone
cof fee producers sell the green beans to processors who roast and
distribute the coffee, while others roast and distribute the
cof f ee beans thensel ves.

.

At the tinme relevant to this case, Muntain Thunder was
a famly owned and operated business. Lisa and Trent Batenan,
who were the sole officers and sharehol ders of Muntain Thunder,
began doi ng business in the Kona coffee industry in the late
1990's and gradually built the business over the years. The
Bat emans' children al so assisted in the operation of Muntain
Thunder .

Al t hough Mount ai n Thunder grew, processed, and roasted
sonme of its own coffee, its primary busi ness between 2002 and
2007 consi sted of purchasing and processing coffee cherry to
green coffee for Hawaii Coffee Conmpany (Hawaii Coffee). Under
this arrangenent, Hawaii Coffee would advance Muntai n Thunder
funds to purchase coffee cherry and then pay Muntain Thunder a
fee to process it to green coffee. By 2007, Mountain Thunder had
becone interested in expanding its operations so that it could
roast and sell nore of its own coffee, but this required
obtai ning additional financing to purchase coffee cherry and
acquire equipnent to increase its capacity.

Roberts had an ownership interest in a real estate
i nvest ment conpany cal |l ed Sandstone Ventures, LLC (Sandstone),
and Hi ght was a project manager for Sandstone. |In 2006, Roberts,
t hrough Sandstone, purchased a residence and coffee farm near
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Mountain Thunder's facilities in Kaloko, Hawai‘i. At that tine,
nei ther Roberts nor Hi ght had experience in the coffee business.
Roberts, however, was interested in having Sandstone becone
i nvol ved in the Kona coffee industry, and on or about Septenber
27, 2006, Roberts registered "Kona's Best Natural Coffee LLC' as
a Hawai ‘i donestic limted liability conpany whose stated purpose
was harvesting, roasting, and marketing coffee.

L1l

In the fall of 2006, Roberts' property manager hired
Mount ai n Thunder to pick the coffee cherry on Roberts' farm
Thi s arrangenent eventually resulted in Roberts and Hi ght
becom ng acquainted with the Batemans. |In March 2007, the
Bat emans entered into prelimnary discussions with Roberts and
Hi ght about possible financing for the expansion of Muntain
Thunder's operations. On March 12, 2007, Trent sent an email to
Hi ght, which was forwarded to Roberts, in which Trent expressed
his desire to obtain new financing to replace the $2 mllion
Mount ai n Thunder had been receiving pursuant to its arrangenent
with Hawaii Coffee, so that Muntain Thunder coul d roast nore
coffee for itself and dramatically expand its roasted coffee
sales. Roberts responded that he was interested in getting
together to neet and see if they "could put sonething together
t hat woul d be beneficial to both parties.”

In March 2007, the Batemans, Roberts, H ght, and Jim
Smttkanmp (Smttkanp), Roberts' attorney, nmet on the grounds of
t he Mountain Thunder coffee plantation. The parties discussed
Mount ai n Thunder's business, its plans and hopes for the future,
and possi ble nmeans for Sandstone to assist with these plans.

The parties dispute whether a confidentiality agreenent
was signed before these discussions. According to the Batenmans,
a confidentiality agreenent was signed at the March 2007 neeting
before the Batemans di scl osed any information regarding their
operations and future business plans. At trial, the Batenmans
i ntroduced a copy of an unsigned and undated confidentiality
agreenent, which they testified was the same as the agreenent

8
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Trent and Roberts had signed before the Batemans' disclosure of
their operations and future plans. This confidentiality
agreenent provided, in relevant part:

In consideration of the Disclosing Party's disclosure
to it of the Information, the Interested Party agrees that
it will keep the Information confidential and that, without
the prior written consent of the Disclosing Party, the
Information will not be disclosed by the Interested Party or
by its officers, directors, partners, enployees, affiliates,
agents or representatives (collectively, "Representatives"),
and will not be used by the Interested Party or its
Representatives other than in connection with the
Transacti on.

The "I nformation” covered by the confidentiality agreenent was
information that was "non-public, confidential or proprietary in
nature" and did not include information that "is or becones”
avai l abl e publicly or through third-party sources. The
confidentiality agreenent also provided that "[t]he rights and
obligations of the parties hereunder shall term nate one (1) year
fromthe date hereof."

The Kona's Best Appellants deny that this
confidentiality agreenent was ever signed. Roberts testified
that he believed a confidentiality agreenent prepared by
Smttkanp was offered to Trent at the March 2007 neeting, but
that the agreenment "[n]ever got signed.” Hi ght stated that he
did not recall a confidentiality docunent being signed at the
time of the March 2007 neeti ng.

At the March 2007 neeting, Hi ght and Roberts requested
that the Batemans provide Muntain Thunder's financi al
information and to create a "wish list” of things Muntain
Thunder needed to realize its goals. The Batemans provided their
wish list on April 9, 2007, which included $1 mllion to buy
cof fee and additional anounts to purchase equi pnent and expand
their facilities. The Batemans al so di scussed the possibility of
i ncreasi ng Mountain Thunder's supply of coffee by nmerging with
Koa Coffee Plantation (Koa Coffee), which was owned by Marin
Artukovi ch (Artukovich). Koa Coffee was a conpetitor of Muntain
Thunder, wth both having sim|lar operations, but the Batenmans
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had a friendly relationship wth Artukovich, and they had hel ped
each other in the past.
After the March 2007 neeting, the parties continued to

di scuss a potential deal. At trial, the Batemans testified that
Roberts stated during their early discussions that he wanted to
"make [the Batemans'] dreans cone true."” Over tine, the parties

di scussions shifted from Sandstone providing financing to
Mount ai n Thunder, to Sandstone investing in Muntain Thunder, and
then to Sandstone acquiring Muntain Thunder's assets through
Kona's Best.*

In April 2007, Trent provided H ght with contact
information for Artukovich. Roberts invited the Batemans to
Denver, Sandstone's headquarters, to continue their discussions.
In early May 2007, the Batemans nmet with Roberts, Hight, and
ot her Sandstone advisors in Colorado. The Batenmans al so provided
Janmes Hackstaff, an attorney for Sandstone, with a statenent
detailing Mountain Thunder's busi ness and the Batemans
experience in the Kona coffee market, which was recorded by a
court reporter. At the Col orado neetings, Sandstone agreed to
| oan Mount ai n Thunder and the Batemans $100, 000 for worKking
capital, which was reflected in a prom ssory note signed by the
Bat emans.® Sandstone al so authorized Hight to purchase up to
$500, 000. 00 worth of coffee equi pnent for use by Muntain
Thunder .

After the Col orado neetings, the Batenmans and Hi ght
attended the Specialty Coffee Association of America conference
in California. At the conference, H ght purchased several pieces
of equi pnment which could be used to expand Muntai n Thunder's
operations. During the conference, H ght and Trent net with
Artukovi ch, the owner of Koa Coffee, and they discussed the

4 Sandstone held a 47% ownership interest in Kona's Best.
5 After making the first payment under the prom ssory note, Mountain

Thunder and the Batemans defaulted on the note and made no further paynents.
Sandstone assigned the prom ssory note to Kona's Best.
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possi bl e purchase by Sandstone of both Muntain Thunder and Koa
Coffee. Artukovich was |ooking to sell Koa Coffee, and he wanted
the sale to be conpleted quickly, because he was planning to
purchase a winery in California.
| V.

At sonme point, Sandstone apparently decided to use
Kona's Best as its corporate vehicle for entering the Kona coffee
market.® In May 2007, while the discussions concerning the
purchase by Kona's Best of Mountain Thunder's assets were
ongoi ng, Kona's Best began fundi ng Mountain Thunder's purchase of
coffee cherry. Kona's Best agreed to provide funds for the
actual cost of the coffee cherry and to pay Mouuntain Thunder a
fee for processing the coffee cherry. Because coffee cherry
purchases were now bei ng funded by Kona's Best, Mountain Thunder
ceased its prior relationship wwth Hawaii Coffee. According to
JimWayman (Wayman), the President of Hawaii Coffee, Muntain
Thunder did not informHawaii Coffee that it had stopped
purchasi ng cherry coffee on Hawaii Coffee's behal f, and Wayman
only learned of this devel opnent when he called Trent during the
2007- 2008 coffee season to ask why Muntain Thunder had not
subm tted any invoices for coffee cherry purchases.

On June 14, 2007, in furtherance of their negotiations,
Kona's Best issued a letter of intent (June LO) notifying
Mount ai n Thunder of its intent to purchase Muntain Thunder's
assets. The June LA was non-binding in that it did not obligate
either side to enter into an asset purchase agreenent. The June
LA al so provided that upon execution of the June LO, Kona's
Best woul d have access to Mountain Thuder's business records. It
al so contained a confidentiality provision, which stated, in

rel evant part:

5. Use and Confidentiality. All of the information,
records, books and data to which Purchaser and/or its
representatives are given access as set forth above will be
used by Purchaser solely for the purpose of analyzing the

8 For sinmplicity, our references hereinafter to "Kona's Best" will
include actions taken by Sandstone, unless otherw se indicated.

11
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Busi ness and the Assets and will be treated on a
confidential basis.

Trent nmade changes to the June LA, such as increasing the
purchase price from$3 mllion to $3.5 mllion. Kona's Best did
not acknow edge acceptance of these changes. The June LO also
provided that its provisions would be null and void if it was not
accepted by the Batemans on or before June 22, 2007. Trent
testified that he signed the June LO by this deadline, but he
did not date the June LA, and it was not returned to Kona's Best
until July 12, 2007.

On July 27, 2007, Kona's Best entered into an agreenent
to purchase the assets of Koa Coffee, and the asset purchase
cl osed on August 20, 2007.7 As part of this asset purchase
agreenent, Artukovich agreed to remain as a consultant for Kona's
Best and to train H ght, who assuned the role of general nanager
for Kona's Best, in the operation of the business.

On August 28, 2007, Kona's Best issued another letter
of intent (August LO) regarding its intent to purchase the
assets of Muntain Thunder. The August LO contai ned provisions
simlar to the June LA, including the same confidentiality
provi sion, but reduced the purchase price to $2.495 nmillion and
had an acceptance deadline of August 31, 2008. The Batemans
tinmely signed and accepted the August LO.

V.

Kona's Best and Mountain Thunder were unable to reach a
final agreenment and never executed an asset purchase agreenent.
The potential deal fell apart and negotiati ons broke down toward
t he end of Novenber 2007

The term nation of negotiations |eft several
out st andi ng i ssues between the parties. The $100, 000 prom ssory
not e executed by the Batemans had not been paid. Equi pnent

7 Kona's Best began operating Koa Coffee after the asset purchase and
did much of its business under this name. For the sake of simplicity, we wll
refer to both Kona's Best and Koa Coffee as "Kona's Best," except where
di scussi ng Koa Coffee specifically.

12
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purchased by Kona's Best in contenplation of its purchase of
Mount ai n Thunder's assets had been installed at the Muntain
Thunder facilities and was bei ng used by Muntain Thunder.
Kona' s Best requested that Muntain Thunder return all of the
cof fee Mountain Thunder had purchased on behal f of Kona's Best,
i ncl udi ng parchnent coffee which Mountain Thunder had not yet
dry-mlled into green coffee. D sputes arose in reconciling
whi ch coffee in Muntain Thunder's possessi on bel onged to Kona's
Best and whi ch bel onged to Myuntain Thunder and in determ ning
how much Kona's Best owed to Muntain Thunder for the services
provi ded by Muntai n Thunder.

Vi

After losing Kona's Best's business, Trent contacted
Wayman of Hawaii Coffee about re-establishing their prior
purchase and processing agreenment. Wayman agreed to reinstate
their agreenent until the end of the 2007-2008 season, as
Mount ai n Thunder's earlier, unexpected term nation of their
agreenent had left Hawaii Coffee with a supply shortfall.

After the end of the 2007-2008 season, Trent again
contacted Waynman seeking to continue Muntain Thunder's purchase
and processing agreenent with Hawaii Coffee for the 2008-2009
season. By this tine, Kona's Best had filed the lawsuit in this
case agai nst the Muntain Thunder Defendants. Wayman was
hesitant to continue his relationship with the Muntain Thunder
Def endant s because of their actions during the prior season when
t hey stopped purchasi ng and processing coffee for Hawaii Coffee
in favor of Kona's Best with very little notice. Waynman was al so
reluctant because of the pending |awsuit, fearing that he may not
be able to recover the funds advanced to Mountain Thunder and
that the coffee purchased by Muntain Thunder on Hawaii Coffee's
behal f may becone entangled in the litigation. The Batemans
attenpted to assuage Waynman's concerns by inform ng himthat
Mount ai n Thunder's assets were protected because the assets had
been transferred to an offshore entity and were thus beyond the

13
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reach of any judgnment entered agai nst Mountain Thunder in the
| awsui t .

Kona's Best, with Artukovich's assistance, also entered
into negotiations with Wayman to purchase and process coffee for
Hawaii Coffee during this tinme. Artukovich testified that he was
instructed by Roberts to tell Wayman that Kona's Best woul d not
sign an agreenent if Hawaii Coffee continued to do business with
Mount ai n Thunder. Wayman, however, testified that Artukovich
sinply cautioned himthat "if you're going to do business with
Trent, 1'd just watch nmy back."

Wayman did not view Artukovich's coments as neani ng
that Hawaii Coffee's agreenent wth Kona's Best was conditioned
on Hawaii Coffee not doing business with Mountain Thunder. The
witten agreenent between Kona's Best and Muntain Thunder t hat
was signed in July 2008 was non-exclusive and did not include a
condition preventing Hawaii Coffee from doing business with
Mount ai n Thunder. Wayman testified that he decided not to do
busi ness with Muntain Thunder, not because of any condition
i nposed by Kona's Best, but because of his concerns (1) about
Mountain Thunder's reliability in light of its abrupt term nation
of their agreenent during the prior season; (2) that the pending
litigation and a possible judgnent agai nst Mountain Thunder could
tie up coffee that Muntain Thunder purchased on Hawaii Coffee's
behal f; and (3) that Muntain Thunder's novenent of its assets
of fshore would make it difficult for Hawaii Coffee to coll ect
from Mount ai n Thunder .

PROCEDURAL HI STORY
l.

On April 7, 2008, Kona's Best filed a Conpl ai nt agai nst
t he Mountai n Thunder Defendants. The Mountain Thunder Defendants
filed a Counterclai magainst Kona's Best and a Third-Party
Conpl ai nt agai nst Roberts and Hi ght.

On July 1, 2008, several nonths after the filing of
Kona's Best's Conplaint, the Batemans transferred substantially
all of Mowuntain Thunder's assets to Naturescape. The Batenmans'

14
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daughter, Brooke, was the sole officer and director of

Nat urescape and its ownership structure involved Cook Islands
entities. The stated purchase price for the asset transfer was
$200, 000, with Naturescape | easing back the assets to Muntain
Thunder for $1,000 per nmonth. Muntain Thunder continued to use
the assets in its business operations. Authorization for the
transfer of assets was not reflected in the corporate m nutes of
ei ther Mountain Thunder or Naturescape, and the sale and

| easeback arrangenent was not wel | docunented.

In October 2008, several nonths after the transfer of
assets to Naturescape, the Batenmans denied in answers to Kona's
Best's interrogatories that they had any know edge or information
regarding their "involvenent with" Naturescape. Muntain
Thunder, in its October 2008 answers to Kona's Best's
interrogatories, denied any know edge or information regarding
the transfer or paynent by Mountain Thunder of funds to
Nat urescape. |In a February 2010 deposition, Lisa denied having
know edge of details concerning Enerald Island Trust, an entity
in the chain of ownership of Naturescape, such as who set up the
trust, what the trust does, and who the current trustees are.
However, in a subsequent March 6, 2010, deposition, Lisa
testified that she was famliar with Naturescape and its
ownership structure; that Naturescape was her daughter's conpany;
and that Mountain Thunder had sold its equi pnment to Naturescape
in "md 2008" for $200,000 and then entered into a "verbal |ease"
wi th Naturescape to | ease back the equi pnent for $1, 000 per
nont h.

1.

After learning of the connection between the Muntain
Thunder Defendants and Nat urescape, Kona's Best, on March 29,
2010, filed a Motion to Anmend Conpl aint and to Continue Trial.
The Gircuit Court granted the notion, concluding that the
Mount ai n Thunder Defendants "obfuscated [Kona's Best's] ability
to discern their relationship with Naturescape[.]"
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In April 2010, Kona's Best filed its First Anended
Conpl ai nt, which added a count for fraudul ent transfer of assets
by Munt ai n Thunder and brought Naturescape into the litigation.?
The First Anended Conplaint alleged the foll ow ng causes of
action:

(1) COUNT | Breach of Contract -- alleging that

t he Mountai n Thunder Defendants breached their
contract with Kona's Best relating to the purchase
and processing of coffee cherry on behal f of
Kona's Best by failing to deliver all the coffee
purchased to Kona's Best;

(2) COUNT Il Conversion -- alleging that the
Mount ai n Thunder Defendants converted sone of
Kona's Best's coffee by placing some of the coffee
t hey purchased on Kona's Best's behalf into the
Mount ai n Thunder Defendants' own roasting program

(3) COUNT |1l Breach of Note -- alleging that the
Mount ai n Thunder Defendants breached the $100, 000
prom ssory note in favor of Sandstone, which was
endorsed to Kona's Best, by failing to make
paynents due on the note;

(4) COUNT IV Conversion -- alleging that the
Mount ai n Thunder Defendants converted the

equi pnent and machi nery purchased by Kona's Best
and delivered to Mountain Thunder by refusing to
relinqui sh possession to Kona's Best after Kona's
Best demanded possession of the equi pnent and
machi nery in Decenber 2007,

(5) COUNT V Loss of Use Damages -- alleging that
Kona's Best suffered damages as a direct result of
t he Mountai n Thunder Defendants' refusal to turn
over possession of the equi pment and machi nery

pur chased by Kona's Best;

(6) COUNT VI Intentional/Negligent

M srepresentation -- alleging that the Muntain
Thunder Defendants m srepresented to Kona's Best
that they were licensed by the State of Hawai ‘i as
brokers of Kona coffee and that Kona's Best
reasonably relied upon this m srepresentation to
its detrinent;

8 Except for the new fraudul ent transfer count against Naturescape, the
First Amended Conpl ai nt contained the same causes of action as the original
Compl ai nt .
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(7) COUNT VIl Breach of Fiduciary Duty -- alleging
that the Mouuntain Thunder Defendants owed Kona's
Best fiduciary duties as Kona's Best's "broker”
and that the Muntain Thunder Defendants breached
those duties by failing to make paynment to Kona's
Best of noney they collected for the sale of
Kona's Best's coffee;

(8) COUNT VIII Breach of Contract -- alleging that
t he Mountai n Thunder Defendants agreed to sel
Kona's Best's coffee to third parties on Kona's
Best's behal f but breached this agreenent by
selling the coffee and coll ecting paynent on the
sales, but failing to make paynent to Kona's Best
for said coffee;

(9) COUNT | X Conversion of Funds -- alleging that
t he Mountai n Thunder Defendants converted funds
bel onging to Kona's Best by failing to make
paynent to Kona's Best for Kona's Best's coffee
they sold to third parti es;

(10) COUNT X I mredi at e Possessi on of Personal
Property -- alleging that Kona's Best is entitled
to i mredi at e possessi on of equi pnent, machi nery,
coffee inventory, and funds owned by Kona's Best
that are still in the possession of the Muntain
Thunder Def endants;

(11) COUNT XI Breach of Duty -- alleging that the
Mount ai n Thunder Defendants breached their duty to
deal fairly and in good faith with Kona's Best;

(12) COUNT XIl Alter Ego -- alleging that Muntain
Thunder is the alter ego of the Batemans; and

(13) COUNT X1l Fraudulent Transfer -- alleging

that during the pendency of this action, Muntain

Thunder fraudulently transferred "the majority

and/or substantially all of its assets to

Nat ur escape. "

The Muntai n Thunder Defendants filed a First Amended
Count ercl ai m agai nst Kona's Best and a First Amended Third-Party
Conpl ai nt agai nst Roberts and H ght, which essentially alleged
t he sanme causes of action against all of the Kona's Best
Appel lants. The First Anended Counterclaimand First Amended

Third-Party Conplaint alleged the follow ng causes of action:
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(1) COUNT | Breach of Contract -- Nonpaynent for
Cof f ee Beans and Coffee Services -- alleging that
Kona's Best, Roberts, and H ght breached and owe
out st andi ng anounts on their contract with the

Mount ai n Thunder Defendants for the purchase and
sal e of coffee beans and coffee rel ated servi ces;

(2) Count Il Prom ssory Estoppel -- Nonpaynent for
Cof f ee Beans and Coffee Services -- alleging that
Kona's Best, Roberts, and H ght shoul d be estopped
fromdenying their prom se to pay the Muntain
Thunder Defendants for coffee beans and coffee

rel ated services, which the Muntain Thunder

Def endants relied upon to their detrinment;

(3) COUNT Ill Breach of Contract -- Term nation of
Purchase -- alleging that Kona's Best, Roberts,
and H ght breached their prom ses and agreenent to
pur chase Mountai n Thunder's assets;

(4) COUNT |V Breach of Duty to Negotiate in Good
Faith -- alleging that Kona's Best, Roberts, and
Hi ght breached their duty to negotiate in good
faith with respect to the purchase of Muntain
Thunder's assets;

(5) COUNT V Prom ssory Estoppel-- Financing --

al l eging that Kona's Best, Roberts, and Hi ght
shoul d be estopped from denying prom ses to
financially invest in Muntain Thunder and to help
Mount ai n Thunder expand and grow its roasting
program which the Muntain Thunder Defendants
relied upon to their detrinment;

(6) COUNT VI Breach of Contract -- Confidentiality
-- alleging that Kona's Best, Roberts, and Hi ght
breached the terns of the confidentiality
provision set forth in the June LO and August LO
and used confidential information and trade
secrets disclosed by the Muwuntain Thunder

Def endant s;

(7) COUNT VII Trade Secret Violation -- alleging
that Kona's Best, Roberts, and Hi ght

m sappropriated the Muntai n Thunder Defendants
trade secrets, including the custonmer list, coffee
bean roasting nethods, and other proprietary

i nformati on;

(8) COUNT VIII Tortious Interference of Contract

-- alleging that Kona's Best, Roberts, and Hi ght
i nduced busi ness custoners and associ at es of
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Mount ai n Thunder to breach their contracts with
Mount ai n Thunder ;

(9) COUNT I X Tortious Interference of Prospective
Contractual Relations -- alleging that Kona's
Best, Roberts, and Hight interfered with Mountain
Thunder's prospective contractual agreenments with
vendors and buyers of coffee;

(10) COUNT X Defamation -- alleging that Kona's
Best, Roberts, and Hi ght disparaged and nade fal se
def amat ory statenents about the Muntain Thunder
Def endant s;

(11) COUNT XI Intentional Infliction of Enotional
Distress -- alleging that the actions of Kona's
Best, Roberts, and H ght have caused the Bat emans
to suffer extrene enotional distress;

(12) COUNT XI'l Unjust Enrichnment -- alleging that
Kona's Best, Roberts, and H ght unjustly obtained
t he Mountai n Thunder Defendants' business

know edge, trade secrets, and coffee;

(13) COUNT XIIl Fraud -- alleging that Kona's
Best, Roberts, and H ght fraudulently induced the
Mount ai n Thunder Defendants to reveal their trade
secrets and confidential business information and
then wongfully used such information to conpete
agai nst Mount ai n Thunder;

(14) COUNT XIV M srepresentation -- alleging that
Kona's Best, Roberts, and H ght used

m srepresentations to m slead the Muntain Thunder
Def endants into revealing their trade secrets and
confidential business information and then
wongfully used such information to conpete

agai nst Mount ai n Thunder;

(15) COUNT XV Unfair Conpetition -- alleging that
Kona's Best, Roberts, and Hi ght used unfair

busi ness practices to unfairly conpete with the
Mount ai n Thunder Defendants and ot her Kona coffee
mlls, in violation of Hawaii Revised Statutes
(HRS) 88 480-2, 480-13, 481-1, and 481-3;

(16) COUNT XVI Attenpt to Monopolize -- alleging
that Kona's Best, Roberts, and H ght attenpted to
nmonopol i ze the Kona coffee trade in violation of
HRS § 480-9;
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(17) COUNT XVII Vicarious Liability -- Alter Ego
-- alleging that Kona's Best is the alter ego of
Roberts and vice versa and that Roberts is
vicariously liable for the actions of Kona' s Best
and Hi ght;

(18) COUNT XVII1 Injunctive Relief -- alleging
that the Muntain Thunder Defendants are entitled
to injunctive relief to prevent future violations
by Kona's Best, Roberts, and Hi ght with respect to
confidential information obtained fromthe
Mount ai n Thunder Defendants; and

(19) COUNT XI X Liability on Kona's Best

Complaint -- alleging that the Mountain
Thunder Defendants are not |liable to Kona's
Best on Counts Ill, 1V, and V of Kona's

Best's First Amended Conplaint.?®

L.

Prior to trial, the Crcuit Court granted sunmary
judgment in favor of the Kona's Best Appellants on the Muntain
Thunder Defendants' clains in Counts XI and Count XVI of the
First Anmended Counterclaimand First Amended Third-Party
Conmplaint. Kona's Best voluntarily dismssed Counts V, VII, X
and XI of the First Anended Conpl aint, and the Muntain Thunder
Def endants voluntarily dism ssed Count |1V of the First Anmended
Counterclaimand First Amended Third-Party Conpl aint.

The case proceeded to trial on Counts I, IIl, IIl, 1V,
VI, VIIl, and | X of the First Anended Conpl ai nt and Counts |
LEr, Vi, VL, VL, 1 X X, X, XV, XV of the First Anended

Counterclaimand First Amended Third-Party Conplaint. The
equitable clains set forth in Kona's Best's First Amended

Compl aint, Counts XlIl and XIll, and the Muntain Thunder
Def endant s’ First Amended Counterclaimand First Amended Third-
Party Conplaint, Counts Il, V, XII, XVII, and XVIl1, were

reserved for determination by the GCircuit Court after trial

2 Other than the finding of non-liability on Counts I1l, IV, and V of
Kona's Best's First Amended Conplaint, it is unclear what specific relief the
Mount ai n Thunder Defendants were seeking under Count XI X.
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After the parties presented their cases in chief, the
Circuit Court granted judgnent as a matter of law in favor of the
Kona's Best Appellants on Counts VII (Trade Secret Violation) and
Count X (Defamation) of the First Amended Counterclai mand First
Amended Third-Party Conplaint. By agreenent of the parties, the
followi ng counts were grouped together for purposes of the

special verdict form (1) Counts I, Ill, and VIIl of the First
Amended Conpl aint (Kona's Best's Breach of Contract Clains); (2)
Counts Il, 1V, and I X of the First Anmended Conpl ai nt (Kona's

Best's Conversion Cainms); and (3)

Hight on clains raised in the First Arended Third-Party Conpl ai nt
Counts I, I1l, and VI of the First Amended Countercl aimand First
Amended Third-Party Conpl ai nt (Muntain Thunder Defendants
Breach of Contract C ains).

The jury returned the foll ow ng special verdict. The
jury found that the Muntain Thunder Defendants were liable to
Kona's Best on Kona's Best's Breach of Contract C ains and Kona's
Best's Conversion Clains. The jury awarded danages totaling
$167, 741.35 for Kona's Best's Breach of Contract d ains and
$77,274.75 for Kona's Best's Conversion Clains. These danmages
wer e apportioned so that 50 percent was owed by Muntai n Thunder
and 25 percent was each owed by Trent and Lisa. The jury found
t hat the Mountain Thunder Defendants were not |iable on Count VI
(I'ntentional/Negligent M srepresentation).

Wth respect to the clains brought by the Muntain
Thunder Defendants, the jury found that Kona's Best was |iable on
t he Mountai n Thunder Defendants' Breach of Contract Cains, their
claimfor tortious interference with prospective business
advantage (Count |X),! and their claimfor unfair conpetition
(Count XV) under the First Amended Counterclaim The jury

19 Al t hough Count IX is labeled "Tortious Interference of Prospective
Contractual Relations" in the First Amended Counterclaimand the First Amended
Third-Party Conplaint, the claimasserted in Count | X was referred to at trial
and is referred to by the parties on appeal as "tortious interference with
prospective business advantage." The jury was also instructed on the el ements
for tortious interference with prospective business advantage. We will
analyze and refer to the claimin Count I X as a claimfor tortious
interference with prospective business advant age.

21



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

awar ded danmages agai nst Kona's Best in the amobunt of $154, 000 for
t he Mountai n Thunder Defendants' Breach of Contract C ains,
$198,347 for their claimfor tortious interference with
prospective busi ness advantage, and $1 for their claimfor unfair
conpetition. The jury found that Kona's Best was not liable on
Counts VIII (Tortious Interference wwth Contract), Xl Il (Fraud),
and XIV (M srepresentation) of the First Amended Counterclaim
The jury also found that Roberts and H ght were not |iable under
the First Amended Third-Party Conplaint for any of the clains
submtted to the jury.

The jury's special verdict is sunmmarized as foll ows: !

Claims (First Amended Mount ai n Thunder | Trent Bateman Li sa Bat eman
Conpl ai nt)

Breach of Contract (Counts $83, 870. 68 $41, 935. 34 $41, 935. 34
I, 111, and VIII)

Conversion (Counts I, 1V, $38, 637. 37 $19, 318. 69 $19, 318. 69
and | X)

Negl i gent M srepresentation | Not |iable Not |i able Not |i able
(Count VI)

Fraud (Count VI) Not |i able Not |i able Not |i able
Claims (First Amended Kona's Best Roberts Hi ght

Counterclaimand First
Amended Third-Party

Conpl ai nt)

Breach of Contract (Counts $154, 000 Not 1i able Not |i able
I, 111, and VI)

Negl i gent M srepresentation | Not |iable Not |i able Not |i able
(Count Xl V)

Tortious Interference with Not 1i able Not 1i able Not 1i able

Contract (Count VIII)

Tortious Interference with $198, 347 Not |iable Not I|iable
Prospective Busi ness (Count

I X)

Unfair Conpetition (Count $1 Not 1i able Not |i able
XV)

Fraud (Count XII1) Not i able Not |i able Not |i able

1Y The special verdict apparently separated Kona's Best's claimin Count
VI of the First Amended Conplaint for Intentional/Negligent M srepresentation
into "Negligent M srepresentation" and "Fraud."
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Based on the evidence introduced at trial, the Grcuit
Court decided the equitable clainms asserted by the parties and
entered its "Findings of Fact, Conclusions of Law, and O der
Regardi ng Equitable Cains on Counts |1, V, XIlI, XVII and XVII
of the [First Amended] Counterclaimand [First Amended] Third
Party Conplaint; and Counts Xl and X Il of the First Anended
Conmpl aint” (Order Regarding Equitable Cains). The Crcuit Court
granted judgnent in favor of Kona's Best on its clains that
Mount ai n Thunder is the alter ego of Trent and Lisa (Count Xl1I)
and that Mountain Thunder's transfer of its assets to Naturescape
was a fraudul ent conveyance (Count XIl1). The Crcuit Court also
granted judgnent in favor of Kona's Best, Roberts, and H ght and
agai nst the Muntain Thunder Defendants on all the equitable
clainms asserted in the First Amended Countercl ai mand First
Amended Third-Party Conpl ai nt.

| V.

After the jury's special verdict was entered, the
parties filed notions challenging the jury's special verdict.
The Circuit Court denied the Muntain Thunder Defendants' renewed
nmotion for judgnent as a matter of law wth respect to Kona's
Best's Conversion Clains, their request for remttitur regarding
damages awar ded agai nst the Batenmans on Kona's Best's Conversion
Clains, and their request for additur with regard to the $1
awarded by the jury on their unfair conpetition claim The
Circuit Court granted a portion of Kona's Best's renewed notion
for judgnent as a matter of |aw, granting judgment in Kona's
Best's favor on the Muntain Thunder Defendants' unfair
conpetition claimand vacating the jury's $1 award on that claim
The Gircuit Court denied Kona's Best's renewed notion for
judgnment as a matter of |aw on the Mountain Thunder Defendants
claimfor tortious interference with prospective business
advant age and t he Mountai n Thunder Defendants' Breach of Contract
Clainms, and the Circuit Court also denied Kona's Best's
alternative request for a newtrial on these clains.
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The Munt ai n Thunder Defendants and the Kona's Best
Appel lants filed notions for attorney's fees and costs. The
Circuit Court awarded Kona's Best $3,435.34 in attorney's fees,
but deni ed Roberts and Hi ght an award of any attorney's fees.
The Circuit Court entered its Amended Judgnent on June 15, 2012,
and this appeal followed.

DI SCUSSI ON
| . Kona's Best's Appeal

We first address the points of error raised by Kona's

Best in its appeal.'?
A

Kona's Best contends that the Crcuit Court erred in
denying its renewed post-verdict notion for judgnment as a matter
of law on the Muntain Thunder Defendants' claimfor tortious
interference with prospective busi ness advant age.

Courts apply the same standard in ruling on a renewed
nmotion for judgnent as a matter of |law and a notion for judgnent
as a matter of law. See Board of Directors of Ass'n of Apartnent

Omers of Regency Tower Condom ni um Project v. Regency Tower
Venture, 2 Haw. App. 506, 514, 635 P.2d 244, 250 (1981).

A notion for judgment as a matter of |aw may be granted only
when after disregarding conflicting evidence, giving to the
non- novi ng party's evidence all the value to which it is
legally entitled, and indul ging every legitimte inference
whi ch may be drawn from the evidence in the non-noving
party's favor, it can be said that there is no evidence to
support a jury verdict in his or her favor.

Ray v. Kapiolani Medical Specialists, 125 Hawai ‘i 253, 261, 259
P.3d 569, 577 (2011) (internal quotation marks, citation, and
brackets omtted). W reviewa trial court's decision on a
nmotion for judgnent as a matter of |aw de novo. |[d.

12/ As previously noted, in light of the involuntary bankruptcy petition
filed against Mountain Thunder, Roberts' and Hight's appeal, which chall enges
the Circuit Court's denial of their request for attorney's fees and costs
agai nst the Mountain Thunder Defendants, is stayed, and we will not decide
Roberts' and Hight's claimon appeal that the Circuit Court erred in denying
their request for attorney's fees and costs.
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Kona's Best argues that the Grcuit Court erred in
denying its notion for judgnent as a matter of |aw on the
Mount ai n Thunder Defendants' claimfor tortious interference with
prospecti ve busi ness advantage because: (1) Kona's Best was
protected by the "conpetitor's privilege,"* and (2) the Muntain
Thunder Defendants failed to prove causation and damages. W
conclude that the Grcuit Court erred in denying Kona's Best's
nmotion for judgnent as a matter of law on this claim

1.

To establish a claimfor tortious interference with
prospective busi ness advantage agai nst Kona's Best, the Muntain
Thunder Defendants were required to prove the foll ow ng el enents:

(1) the existence of a valid business relationship or a
prospective advantage or expectancy sufficiently definite
specific, and capable of acceptance in the sense that there
is a reasonable probability of it maturing into a future
econom ¢ benefit to the [Mountain Thunder Defendants]; (2)
knowl edge of the relationship, advantage, or expectancy by
[ Kona's Best]; (3) a purposeful intent to interfere with the
rel ati onshi p, advantage, or expectancy; (4) |egal causation
bet ween the act of interference and the inmpairment of the
rel ati onshi p, advantage, or expectancy; and (5) actual
damages.

Kahal a Royal Corp. v. Goodsill Anderson Quinn & Stiffel, 113
Hawai i 251, 267 n.18, 151 P.3d 732, 748 n.18 (2007) (bl ock quote
format altered and citation omtted).

Kona's Best argues that its conduct was protected by
the conpetitor's privilege. |In discussing the closely rel ated

18 We note that Kona's Best argued the conmpetitor's privilege in its
renewed post-verdict notion for judgment as a matter of law, but not in its
original motion for judgnment as a matter of law.  Although, "generally, a
renewed motion for judgnment as a matter of |aw cannot assert a ground that was
not included in the original motion[,]" Kamaka v. Goodsill Anderson Quinn &
Stifel, 117 Hawai ‘i 92, 117, 176 P.3d 91, 116 (2008), this restriction is
subject to waiver if the non-noving party fails to object to the renewed
motion on this basis in the trial court. Wal |l ace v. MG ot han, 606 F.3d 410,

419 (7th Cir. 2010); Guides, Ltd. v. Yarmouth Grp. Prop. Mgnt., Inc., 295 F.3d
1065, 1076 n.3 (10th Cir. 2002) (citing cases); Davis v. Davis, 405 Fed. Appx.
279, 283 (10th Cir. 2010). In the Circuit Court, the Mountain Thunder

Def endants did not raise an objection to Kona's Best's renewed post-verdict

moti on based on Kona's Best's failure to argue the conpetitor's privilege in
its original notion. W conclude that the Mountain Thunder Defendants have

wai ved this objection by failing to raise it in the Circuit Court. 1d.
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tort of intentional interference with prospective contractual
relations, this court recognized the privileges set forth in
sections 768 through 773 of the Restatenent (Second) of Torts,
whi ch includes the conpetitor's privilege. Kutcher v. Zi nernman,
87 Hawai ‘i 394, 408, 957 P.2d 1076, 1090 (App. 1998) ("W believe
that the '"privileges' set forth in sections 768 through 773 of
the Restatenent (Second) of Torts are a suitable starting point
to gui de defendants as to what defenses they nmay assert agai nst
the tort. Thus, in our view, sections 768 through 773 can be
raised as matters of defense to the tort in a way simlar to that
originally conceived under the first Restatenent of Torts.")

The conpetitor's privilege is derived fromthe
Rest atenent (Second) of Torts (Restatenent) 8 768 (1979), which
provides, in relevant part, as follows:

(1) One who intentionally causes a third person not to enter
into a prospective contractual relation with another who is
his conpetitor or not to continue an existing contract

term nable at will does not interfere inproperly with the
other's relation if

(a) the relation concerns a matter involved in the
conpetition between the actor and the other and

(b) the actor does not enploy wrongful means and

(c) his action does not create or continue an unlawfu
restraint of trade and

(d) his purpose is at least in part to advance his
interest in conpeting with the other

(Enmphasi s added.)

The conpetitor's privilege bal ances the need for
conpetition in a free market against the need to protect a
busi ness agai nst wongful interference and is consistent with the
purpose of the tort of interference with prospective business
advantage. As noted by the Hawai ‘i Suprenme Court:

The primary objective of the tort of interference with
prospective business advantage or opportunity is the
protection of legitimte and identifiable business
expectanci es. Weighing agai nst social and individua
interests in protection of business expectancies and efforts
to acquire property are the interests in legitimte business
conmpetition. That is, much of the common law is prem sed on
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the theory that competitors should have an opportunity to
conmpete for business until such time as it is cemented by
contract or agreenent. Public and individual interests in
free conpetition become particularly acute where a
[litigant] anticipates, but is not yet assured, that a
contractual or firm business relationship will materialize
Where the [litigant's] contractual relations are nerely
contenpl ated or potential, the public interest is best
served by allowing any conpetitor the opportunity to divert
t hose prospects to itself, so long as the means used are not
thenmsel ves inproper. Any contrary rule may tend to
establish and perpetuate trade monopolies.

Robert's Hawaii School Bus, Inc. v. Laupahoehoe Transp. Co., 91
Hawai ‘i 224, 258, 982 P.2d 853, 887 (1999) (block quote format
altered, citation and ellipsis points omtted; some enphasis
added) .

2.

The Mount ai n Thunder Defendants argue that Kona's Best
was not protected by the conpetitor's privilege because it "acted
in bad faith in obtaining Hawaii Coffee Conpany as its client."”
They assert that Kona's Best only |earned of Hawai ‘i Coffee from
the Batenmans after entering into confidentiality agreenents with
t he Batemans; that Kona's Best used the information provided by
t he Batenmans; that Kona's Best directed Artukovich to tell Wayman
that Kona's Best would not agree to purchase and process coffee
for Hawaii Coffee if Hawaii Coffee did business with Muntain
Thunder; and that Hawaii Coffee ceased doi ng business with
Mount ai n Thunder after entering into a purchase and processing
agreenent with Kona's Best.

We concl ude that Kona's Best was protected by the
conpetitor's privilege in that Kona's Best's alleged actions in
interfering with Mountain Thunder's prospective business
advantage with Hawaii Coffee did not constitute inproper
interference through the enpl oynent of wongful means. The
Mount ai n Thunder Defendants' nost significant claimis that
Kona's Best induced Hawaii Coffee to stop doing business with
Mount ai n Thunder by making this a condition of Kona's Best's
agreenent to purchase and process coffee for Hawaii Coffee.
However, under the conpetitor's privilege, "[the actor] may
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refuse to deal with the third persons in the business in which he
conpetes with the conpetitor if they deal with the conpetitor."
Restatenent 8§ 768 at ctm e. Such action, by itself, does not
constitute inproper interference. See id; Restatenent 8§ 767 cnt
c. (concluding that a business may justifiably induce another not
to deal with a conpetitor by non-predatory neans).?

We al so reject the Muuntain Thunder Defendants’
contention that Kona's Best enployed inproper neans because it
only |l earned of Hawaii Coffee and obtai ned other information
t hrough breaches of its confidentiality agreements with the
Batemans. W note that the initial confidentiality agreenent
whi ch the Batemans' allege that Trent signed at a March 2007
nmeeting only protected information provided by the Batenans that
was "non-public, confidential or proprietary in nature,” and the
parties' obligations under the agreenent term nated in one year.
Hawai i Cof fee was one of the l|argest buyers and sellers of Kona
coffee in Hawai ‘i. Thus, information about Hawaii Coffee's
exi stence and its position in the Hawai ‘i market was public
information. Mreover, Kona's Best did not enter into its
agreenent with Hawaii Coffee to purchase and process coffee until
July 23, 2008, which was nore than a year after the alleged March
2007 confidentiality agreenent, and Kona's Best was aware of
Hawaii Coffee and details concerning its relationship with
Mount ai n Thunder before the June LO and the August LO were
signed. Accordingly, Kona's Best's agreenent with Hawaii Coffee

14 As explained in A-Mark Coin Co. v. General Mlls, Inc., 195 Cal
Rptr. 859 (1983):

"In short, it is no tort to beat a business rival to prospective
custoners. Thus, in the absence of prohibition by statute
illegitimte means, or some other unlawful element, a defendant
seeking to increase his own business may cut rates or prices,
al l ow di scounts or rebates, enter into secret negotiations behind
the plaintiff's back, refuse to deal with himor threaten to

di scharge enpl oyees who do, or even refuse to deal with third
parties unless they cease dealing with the plaintiff, all without
incurring liability."

—
>
(0]

A-Mark Coin Co., 195 Cal. Rptr. at 867 (enphasis added) (quoting Prosser
Law of Torts § 130 (4th ed. 1971).
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was not the product of breaches of any confidentiality agreenents
wi th the Batenmans.

We al so conclude that there was insufficient evidence
to show that the alleged interference by Kona's Best caused the
term nation of Mountain Thunder's prospective busi ness
relationship with Hawaii Coffee. I|ndeed, Wayman, the President
of Hawaii Coffee, testified that he was not asked by Kona's Best
to refrain from doi ng busi ness with Muntain Thunder. |nstead,
Wayman testified that he was cautioned by Artukovich to "watch
his back” if he was going to do business wth Trent, which Wayman
viewed as a warning regarding Trent's trustworthiness and not as
a refusal by Kona's Best to contract with Hawaii Coffee if Hawaii
Coffee did business with Muuntain Thunder. Wayman testified that
hi s decision not to do business with Muntain Thunder had not hi ng
to do with any inducenent by Kona's Best, but rather was based on
hi s concerns about Muntain Thunder's reliability, in light of
its unilateral term nation, wthout warning, of their coffee
pur chasi ng and processing arrangenent during the 2007-2008 coffee
season; the pending litigation against Muuntain Thunder, which
created risks that coffee purchased by Muntain Thunder on Hawai i
Coffee's behalf could be rendered unavail abl e; and questions
about Muntain Thunder's solvency and the collectability of
anounts owned by Muntain Thunder as a result of its novenent of
its assets offshore. Moreover, given their relative positions in
the market, it seens doubtful that Kona's Best had the economc
power to inpose exclusivity conditions on Hawaii Coffee. W
concl ude that the Mountain Thunder Defendants failed to show that
any alleged inproper interference by Kona's Best caused the
termnation of Mountain Thunder's relationship with Hawaii Coffee
and consequential danmges. '

1 We note that Thomas Loudat, the expert called by the Mountain Thunder
Def endants on the damages Mountain Thunder sustained as a result of the Kona's
Best Appellants' alleged tortious interference, testified that he was not
asked to determ ne a causal |link between the alleged actions of the Kona's
Best Appell ants and the damages he conput ed.
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B.

Kona's Best contends that the Crcuit Court erred in
denying its notion for judgnent as a matter of |aw on the
Mount ai n Thunder Defendants' Breach of Contract Cainms. W
di sagr ee.

The Mount ai n Thunder Def endants presented evi dence that
whil e the negotiations for Kona's Best to purchase Muntain
Thunder's assets were ongoi ng, the parties entered into an oral
agreenent to have Mountai n Thunder purchase coffee and process it
to green coffee for Kona's Best. According to the Batemans, when
negoti ati ons broke down, Kona's Best demanded that Mountain
Thunder imedi ately return all the coffee it had purchased for
Kona's Best. The Batenmans presented evidence that Kona's Best
owed Mountain Thunder noney for agreed upon services. The
Bat emans testified that included in the amounts owed was an
adm nistrative fee of $.50 per pound on the 308,000 pounds of
cof fee that Mountain Thunder delivered to Kona's Best. They al so
testified that in the confusion resulting fromKona's Best's
demand that Muntain Thunder imrediately return all the coffee it
had purchased for Kona's Best, Muntain Thunder over-shipped to
Kona' s Best approxi mately 52,000 pounds of coffee that Muntain
Thunder had obt ai ned i ndependent of Kona's Best, and that Kona's
Best owed Mountai n Thunder about $468, 000 for the over-shi pped
coffee. The jury awarded the Muntai n Thunder Defendants
$154, 000 i n darmages on their Breach of Contract C ai ns agai nst
Kona's Best, strongly indicating that the jury based its damages
award on the evidence regarding the adm nistrative fee and not
t he over-shi pped coffee.

Kona's Best argues that the jury's $154, 000 danages
award on the Mountain Thunder Defendants' Breach of Contract
Cl aims shoul d be vacated because the Muwuntain Thunder Defendants
over-shi pnent theory of damages was not alleged in the pleadings
and had not been disclosed in discovery. However, it is apparent
that the jury's damages award was not based on the over-shi pnent
theory. W therefore conclude that any inpropriety in presenting
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the over-shi pnment theory at trial does not warrant overturning
the jury's breach of contract danages award.

We are not persuaded by Kona's Best's contention that
it was unfairly surprised by the Batemans' testinony regarding
the admnistrative fee. The Muntain Thunder Defendants' First
Amended Count ercl ai m sought danmages for breach of contract that
i ncl uded anounts owed by Kona's Best for Muntain Thunder's
services; the Muntain Thunder Defendants introduced invoices at
trial reflecting the $.50 administrative fee; and Kona's Best did
not object to the Batemans' testinony regarding the
admnistrative fee at trial or the Muntain Thunder Defendants
cl osing argunent seeking recovery of the admnistrative fee as
part of their damages. W conclude that Kona's Best's clai mof
unfair surprise regarding the admnnistrative fee is wthout
merit.

W also reject Kona's Best's claimthat the jury's
breach of contract award was illegal and void under HRS 145-2
(2011) because Mountain Thunder did not have a conm ssi oned
merchant |icense. Muntain Thunder had |icences to act as a
deal er and a processor under HRS 145-2, but not as a comm ssi oned
merchant. The Mountai n Thunder Defendants presented evi dence
t hat Kona's Best owed them noney for agreed upon services to
pur chase and process coffee, and that the amounts owed i ncl uded
an admnistrative fee. W conclude that Kona's Best has not
shown that HRS 8§ 145-2 precluded or rendered void the jury's
breach of contract danmages award in this case.

1. The Muntain Thunder Defendants' Cross-Appeal

The Mount ai n Thunder Defendants rai se numerous points
of error in their cross-appeal. As explained below, we affirm
the Grcuit Court on all clainms of error challenging: (1) the
entry of judgnent in favor of Kona's Best on clains raised in the
Mount ai n Thunder Defendants' First Amended Counterclaim (2) the
entry of judgnment in favor of Roberts and H ght on clains raised
in the First Amended Third-Party Conplaint; (3) the entry of
judgment in favor of Kona's Best and agai nst the Batenmans on
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clains raised in Kona's Best's First Anmended Conplaint; and (4)
the award of attorney's fees in favor of Kona's Best and agai nst
t he Bat enans. !¢
A. Unfair Conpetition C aim

The Munt ai n Thunder Defendants all eged unfair
conpetition under HRS Chapters 480 and 481 agai nst Kona's Best in
the First Amended Counterclaimand agai nst Roberts and Hi ght in
the First Amended Third-Party Conplaint.! The jury found Kona's
Best liable for unfair conpetition, but only awarded $1 in
damages; the jury found Roberts and Hight not |iable for unfair
conpetition. The Crcuit Court subsequently granted Kona's
Best's notion for judgnment as a matter of |law on the unfair
conpetition claim On appeal, the Muntain Thunder Defendants
argue that the Grcuit Court erred in granting Kona's Best's
nmotion for judgnent as a matter of law on their unfair
conpetition claimand in instructing the jury on that claim W
di sagr ee.

1

The Muntai n Thunder Defendants alleged that the Kona's
Best Appellants violated HRS 8§ 480-2 (2008), which authorizes
claims for (1) unfair or deceptive acts or practices and (2)
unfair nethods of conpetition, and they sought danages pursuant
to HRS § 480-13 (2008). A claimfor unfair or deceptive acts or
practices can only be brought by "a consuner, the attorney

1 1n light of the involuntary bankruptcy petition filed against
Mount ai n Thunder, the portions of the cross-appeal by Mountain Thunder that
seek to overturn the judgnment entered in favor of Kona's Best and agai nst
Mount ai n Thunder on clainms raised in Kona's Best's First Amended Conpl ai nt and
the award of attorney's fees in favor of Kona's Best and agai nst Mountain
Thunder are stayed, and we will not decide these portions of Mountain
Thunder's cross-appeal

1 As previously noted, the Mountain Thunder Defendants essentially
al l eged the same causes agai nst Kona's Best in their First Amended
Counterclaimthat they alleged agai nst Roberts and Hight in their First

Amended Third-Party Conpl aint. Unl ess otherwi se indicated, our reference to
the Mountain Thunder Defendants' claims in Sections Il.A through I1.G, infra
refer to their clains against Kona's Best, Roberts, and Hight. The jury and

the Circuit Court resolved all clainm asserted by the Mountain Thunder
Def endants agai nst Roberts and Hight in the First Amended Third-Party
Conpl aint in favor of Roberts and Hight.

32


http:Complaint.17
http:Batemans.16

NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

general or the director of the office of consumer protection[.]"
HRS § 480-2(d). The Muntain Thunder Defendants did not qualify
as consuners as defined by HRS § 480-1 (2008),'® and they were
not the attorney general or the director of the office of
consuner protection. Therefore, the Grcuit Court properly
granted judgnent as a nmatter of |law on the unfair or deceptive
acts or practices claim See Joy AA. MElroy, MD., Inc. v. Mryl

G oup, Inc., 107 Hawai ‘i 423, 435-36, 114 P.3d 929, 941-42 (App.
2005) (concluding that the purpose of the unfair or deceptive
acts or practices provision is to protect individual consuners
rat her than busi nesses).

To prevail on a claimfor unfair nmethods of
conpetition, the claimant nust prove what is referred to as
"antitrust injury." Robert's Hawaii, 91 Hawai ‘i at 254 n.31, 982
P.2d at 883 n. 31.

"Plaintiffs nust prove an injury of the type the antitrust
laws were intended to prevent, one that flows fromthat

whi ch makes defendants' acts unlawful. The injury should
reflect the anticonpetitive effect either of the violation
or of anticonpetitve acts made possible by the violation."

Id. (citation, brackets, and ellipses points omtted). As such,
the plaintiff nmust allege and show that the defendant's conduct
"W |l negatively affect conpetition in order to recover on an
unfair nethods of conpetition claim" See Davis v. Four Seasons
Hotel Ltd., 122 Hawai ‘i 423, 437-38, 228 P.3d 303, 317-18 (2010).
"[E] ven where a plaintiff alleges a per se violation of the
antitrust laws, the plaintiff nust still allege and prove
antitrust injury by alleging the nature of the conpetition in
order to ensure that the injury results froma conpetition-
reduci ng aspect of the defendant's behavior." 1d. at 445, 228
P.3d at 325.

18 HRS § 480-1 defines a "consumer" as "a natural person who, primarily
for personal, famly, or househol d purposes, purchases, attempts to purchase
or is solicited to purchase goods or services or who commts noney, property,
or services in a personal investment."
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Here, the Mountain Thunder Defendants did not
sufficiently allege an antitrust injury in their pleadings; they
alleged injuries to Mountain Thunder, but did not sufficiently
allege injury to conpetition in the relevant market. See id. at
445-46 228 P.3d at 325-26. In addition, the Muntain Thunder
Def endants did not prove antitrust injury at trial. The Muntain
Thunder Defendants' experts only discussed the potential harm of
the alleged unfair methods of conpetition to Mountain Thunder's
own business, and not their effect on conpetition in the market.
The Gircuit Court therefore properly granted judgnent as a matter
of law on the unfair nethods of conpetition claim

2.

The Munt ai n Thunder Defendants contend that they
showed a violation of HRS § 481-3 (2008), which prohibits any
person or association doing business in the State to sell or
offer for sale any product at |less than cost "with the intent to
destroy conpetition.” Although evidence was presented at trial
that Kona's Best sold a small portion of its coffee inventory
bel ow cost, there was undi sputed evi dence that Kona's Best had
attenpted to sell this inventory at a profit, or at a break-even
price, and only resorted to selling bel ow cost because the aging
of the coffee was dimnishing its value. W conclude that the
Circuit Court properly granted judgnment as a matter of |aw on the
Mount ai n Thunder Defendants' HRS 8§ 481-3 cl aim

3.

The Muntai n Thunder Defendants argue that the Crcuit
Court erred in instructing the jury on unfair conpetition. Based
on our conclusion that the Crcuit Court properly granted
judgnent as a matter of |aw on the Mountain Thunder Defendants’
unfair conpetition claim any error in instructing the jury on
this claimwas harmess. In any event, the Crcuit Court's
i nstruction was based on standards set forth in Hawai ‘i
precedents and was a correct statenent of the |law. See Hawai i
Medical Ass'n v. Hawaii Medical Service Ass'n, Inc., 113 Hawai ‘i
77, 113-14, 148 P.3d 1179, 1215-16 (2006); Roberts Hawaii, 91
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Hawai ‘i at 255 n.34, 982 P.2d at 884 n.34. The GCrcuit Court's
failure to give the additional instructions requested by the
Mount ai n Thunder Defendants did not render the instructions given
"prejudicially insufficient, erroneous, inconsistent, or
m sl eading.” Nelson v. Univ. of Hawai ‘i, 97 Hawai ‘i 376, 386, 38
P.3d 95, 105 (2001).
B. M sappropriation of Trade Secrets

The Munt ai n Thunder Defendants contend that the
Crcuit Court erred in granting judgnent as a matter of |aw on
their m sappropriation of trade secrets claim W disagree.

A trade secret is defined under HRS Chapter 482B as

information, including a formula, pattern, conpilation
program devi ce, nmethod, technique, or process that:

(1) Derives independent econom c value, actual or
potential, from not being generally known to,
and not being readily ascertainable by proper
means by, other persons who can obtain econonmic
value fromits disclosure or use; and

(2) Is the subject of efforts that are reasonable
under the circumstances to maintain its secrecy.

HRS § 482B-2 (2008).

The Mount ai n Thunder Defendants contend that the Kona's
Best Appellants m sappropriated their trade secrets through
breaches of the confidentiality agreenments. They enphasi ze that
t he Kona's Best Appellants had no experience in the Kona coffee
busi ness before neeting the Batemans. However, Kona's Best
pur chased Koa Coffee and hired its owner, Artukovich, an
experienced coffee producer who was described as Trent Bateman's
mentor, as a consultant to help run Kona's Best. The Muntain
Thunder Defendants did not present specific evidence of the
information they clainmed constituted trade secrets or why such
information qualified as trade secrets. Their general clains
that the Kona's Best Appellants obtained information about
Mount ai n Thunder's busi ness operations was insufficient to prove
that the Kona's Best Appellants had m sappropriated trade
secrets.
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C. Prom ssory Estoppel
The Munt ai n Thunder Defendants brought two clains for
prom ssory estoppel based on allegations regarding the Kona's
Best Appellants': (1) promse to provide financing to Muntain

Thunder (Prom ssory Estoppel -- Financing); and (2) promse to
pay for Muntain Thunder's services in purchasing and processing
coffee for Kona's Best (Prom ssory Estoppel -- Nonpaynent). In

its Order Regarding Equitable Cains, the Crcuit Court granted
j udgnent on both prom ssory estoppel clains in favor of the
Kona's Best Appellants. The Muntain Thunder Defendants argue
that the GCrcuit Court's erred in doing so. W disagree.

"The relief granted by a court in equity is
di scretionary and will not be overturned on review unless the
circuit court abused its discretion by issuing a decision that
clearly exceeds the bounds of reason or disregards rules or
principles of law or practice to the substantial detrinment of the
appellant.” Aickin v. Ccean View Invs. Co., 84 Hawai ‘i 447, 453,
935 P.2d 992, 998 (1997) (internal quotation marks, citation, and
brackets omtted).

1
Wth respect to the Muntain Thunder Defendants
Prom ssory Estoppel -- Financing claim the Crcuit Court found
and concl uded as fol |l ows:

11. No evidence was presented at trial to suggest that
[ Kona's Best] prom sed to provide general financing

12. Li kewi se, no evidence was presented at trial regarding
a specific amount of financing, repayment terns, or
coll ateral.

13. A prom se to provide financing is inmpermssibly
indefinite. Any reliance by [the Mountain Thunder]
Def endants on such a vague prom se woul d be
unr easonabl e and unjustified.

14. No evidence was presented at trial regarding the
specifics of other opportunities that [the Mountain
Thunder] Defendants supposedly relinquished due to
prom ses by [Kona's Best]. The alleged |oss clainmed
under Count V is therefore speculative and
incal cul abl e.
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15. Based on the foregoing, judgment is entered in favor
of [the Kona's Best Appellants] on Count V.

(Gtations omtted.)

We conclude that the Crcuit Court's findings were
supported by substantial evidence and that it did not err in
entering judgnment in favor of the Kona's Best Appellants on the
Prom ssory Estoppel -- Financing claim See Allied Vista, Inc.
v. Holt, 987 S.W2d 138, 142 (Tex. Ct. App. 1999) (concl uding
that the reliance on a prom se nust be reasonable or justified);
West I ndies Network-1, LLC v. Nortel Networks, (CALA) Inc., 243
Fed. Appx. 482, 485 (11th Cr. 2007) (uphol ding determ nation
that the alleged conmtnent to secure equity financing "was too
i ndefinite and uncertain to support prom ssory estoppel™).

2.
Wth respect to the Muntain Thunder Defendants
Prom ssory Estoppel -- Nonpaynent claim the G rcuit Court

granted judgnent agai nst the Mountain Thunder Defendants because
it concluded that they had an adequate renedy at | aw based on
their Breach of Contract Clains. W agree with the Circuit
Court's conclusion that the Muntain Thunder Defendants had an
adequate renmedy at law and affirmits decision on the Prom ssory
Est oppel -- Nonpaynent claim See Bd. of Dirs. of Ass'n of

Apart nent Owmers of Regency Tower Condo. Project v. Regency Tower

Venture, 2 Haw. App. 506, 513, 635 P.2d 244, 249 (1981) ("' The
necessary prerequisite to the right to maintain a suit for
equitable renedies is . . . the absence of an adequate renedy at
law.'" (citation omtted)); Porter v. Hu, 116 Hawai‘i 42, 55, 169
P.3d 994, 1007 (App. 2007).

D. Fraud
In its special verdict, the jury found in favor of the
Kona's Best Appellants on the Mouuntain Thunder Defendants' fraud
claim On appeal, the Muntain Thunder Defendants contend that
the Grcuit Court erred inrelying on the jury's verdict and
dismssing this claim
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The Munt ai n Thunder Defendants contend that Roberts
fal sely represented he woul d nmake t he Bat emans' dreans of
breaking into the mainland coffee market cone true and thereby
fraudul ently induced the Batemans to divul ge Mountain Thunder's
trade secrets and other confidential information, which Kona's
Best then used to conpete agai nst Muuntain Thunder. W concl ude
that there was substantial evidence to support the jury's verdict
rejecting the Mountain Thunder Defendants' fraud claim Pursuant
to the jury's verdict, the Grcuit Court properly entered
j udgnent agai nst the Muntain Thunder Defendants on this claim

E. Unjust Enrichnent

The Munt ai n Thunder Defendants contend that the
Crcuit Court erred in granting judgnent in favor of the Kona's
Best Appellants on the Muntain Thunder Defendants' unjust
enrichrment claim W disagree.

In its Order Regarding Equitable Cains, the Crcuit
Court found and concl uded as foll ows:

18. To prevail on a claimfor unjust enrichment, a party
must prove that he/she/it conferred a benefit upon the
opposing party and that the retention of that benefit
woul d be unjust.

19. Li ke prom ssory estoppel, unjust enrichment is an
equitable claim Equitable relief is not available to
a party that has an adequate remedy at | aw.

20. To the extent that Count XI|I is based on m suse of
confidential proprietary information or trade secrets,
it is preenpted by Hawaii Revised Statutes Chapter
482B.

21. To the extent that Count Xll is based on breach of
confidentiality agreements or agreenents relating to
cof fee, [the Mountain Thunder] Defendants have
adequate contractual remedies at |aw.

22. Moreover, [the Mountain Thunder] Defendants never
established that they provided [Kona's Best] with
confidential information, or the value of this
supposed benefit.

23. No conpetent evidence was presented at trial which

indicates that [Kona's Best] was provided with coffee
it did not pay for.
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24. Based on the foregoing, judgment is entered in favor
of [the Kona's Best Appellants] on Count XII

(Gtations omtted.)

We conclude that the Crcuit Court's findings were
supported by substantial evidence and that it did not err in
entering judgnment in favor of the Kona's Best Appellants on the
unjust enrichment claim

F. Defamation

The Mount ai n Thunder Defendant contend that the Circuit
Court erred in dismssing their defamation claim The Muntain
Thunder Defendants identify two statenents they apparently claim
were defamatory: (1) Artukovich's purported statenent that Kona's
Best woul d not deal with Hawaii Coffee if Hawaii Coffee did
busi ness with Muntain Thunder; and (2) Hi ght's alleged statenent
to a Kona's Best enpl oyee that Kona's Best would put Trent out of
business if Trent did not agree to the terns offered for the
asset purchase. Assum ng these statenents were nmade, they were
not defamatory. See Gold v. Harrison, 88 Hawai ‘i 94, 100-01, 962
P.2d 353, 359-60 (1998); Restatenent (Second) of Torts § 559
(1997). Accordingly, the Crcuit Court did not err in dismssing
t he defamation claim

G Intentional Infliction of Enotional D stress

The Mount ai n Thunder Defendants contend that the
Circuit Court erred in granting summary judgnent in favor of the
Kona's Best Appellants on the Muwuntain Thunder Defendants' claim
for intentional infliction of enotional distress. W disagree.

To establish a claimof intentional infliction of
enotional distress, a plaintiff nust prove that the conduct
al l egedly causing the harmwas "outrageous.” Hac v. Univ. of
Hawai ‘i , 102 Hawai ‘i 92, 95, 73 P.3d 46, 49 (2003). The standard
for outrageous conduct is high:

Liability has been found only where the conduct has been so
outrageous in character, and so extreme in degree, as to go
beyond all bounds of decency, and to be regarded as

atrocious, and utterly intolerable in a civilized community.

Dunl ea v. Dappen, 83 Hawai ‘i 28, 38, 924 P.2d 196, 206 (1996)
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(quoting Restatenent (Second) of Torts 8§ 46 cnt. d (1965)).
Here, even view ng the evidence in the light nost favorable to
t he Mountai n Thunder Defendants, the alleged conduct, as a matter
of law, did not rise to the |evel of outrageous conduct.
Accordingly, the Crcuit Court properly granted sunmary judgnent
on the claimof intentional infliction of enotional distress.
H  Expert Evidence

After negotiations over the purchase of Muntain
Thunder's assets were term nated, Steven Kaufman, Kona's Best's
accountant, performed an accounting in an attenpt to trace the
cof fee purchased by Muntain Thunder for Kona's Best and to
determ ne how nuch was owed to Kona's Best. Kaufman reconciled
t he purchases and nove slips provided by the Muntain Thunder
Def endants with the inventories held at Muntain Thunder and
created a report (Kaufman Report) explaining the outconme of his
reconciliation efforts. Kaufman determ ned that Muntain Thunder
had sold roasted and green coffee out Kona's Best's inventory and
t hat Mountain Thunder owed Kona's Best a substantial anmount of
noney.

During trial, Kona's Best's expert w tness, Daniel
Bowen (Bowen), presented his expert opinion which relied on
information in the Kauf man Report. Kaufman did not testify. On
appeal, the Batenmans claimthat the Grcuit Court erred in
all ow ng Bowen to testify and allowi ng Kona's Best to, in effect,
i ntroduce the Kaufnman Report through Bowen. However, the
transcript of Bowen's trial testinmony was not included in the
record on appeal. The Batenmans have the duty to provide this
court with an adequate record regarding their clainms on cross-
appeal and the burden of establishing that the Grcuit Court
erred. See Hawai ‘i Rul es of Appellate Procedure Rule 10 (2012)
and Rule 11 (2010). Wthout a transcript of Bowen's trial
testinony, we cannot say that the Grcuit Court erred.

The Batenans al so argue that the Grcuit Court erred in
permtting Kona's Best to name Bowen and Mark Hunsaker (Hunsaker)
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as experts after the trial had been continued. W disagree. The
Circuit Court continued the trial to permt Kona's Best to anmend
its conplaint to add a claimfor fraudulent transfer of assets.
The trial continuance al so extended the deadline for nam ng
expert w tnesses, and Bowen and Hunsaker were nanmed as experts
wi thin the extended deadline. W conclude that there was no
error inthe Grcuit Court's permtting Bowen and Hunsaker to be
named as experts.
. Net Judgnent Rule

The Batenmans argue that the Crcuit Court erred in not
applying the net judgnent rule. Contrary to the Batenmans'
contention, Shanghai Investnent Co. v. Alteka Co., 92 Hawai ‘i
482, 993 P.2d 516 (2000), does not require the use of the net
judgment rule to determine the prevailing party. W reject the
Bat emans' argunment regardi ng the net judgnent rule.?®®

CONCLUSI ON

Based on the foregoing, we reverse the Amended Judgnent
to the extent that it entered judgnent in favor of the Muntain
Thunder Defendants and agai nst Kona's Best on Count |X of the
Mount ai n Thunder Defendants' First Amended Counterclaimfor
tortious interference wth prospective business advant age; we
affirmthe Arended Judgnent with respect to its entry of judgnent
on all other Counts asserted by the Muuntain Thunder Defendants
in their First Anmended Counterclaimand its entry of judgnment on
all Counts asserted by the Muuntain Thunder Defendants in their
First Amended Third-Party Conplaint; we affirmthe Amended
Judgnent with respect to its entry of judgnent as between Kona's
Best and the Batemans on Counts asserted by Kona's Best inits
First Amended Conplaint; and we affirmthe Anended Judgnent to

19 |'n light of the involuntary bankruptcy petition filed against
Nat ur escape, Naturescape's cross-appeal, which seeks to overturn the judgment
entered in favor of Kona's Best and against Naturescape on Kona's Best's First
Amended Conplaint, is stayed, and we will not decide Naturescape's cross-
appeal .
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the extent that it awarded attorney's fees to Kona's Best and

agai nst the Batenans.

DATED: Honol ul u, Hawai ‘i, August 2, 2017.
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