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CONCURRI NG AND DI SSENTI NG OPI Nl ON BY NAKAMURA, C.J.

| generally agree with the decisions reached by the
majority on the various argunents raised by Petitioner-Appellant
Desnond J. Lewi (Lewi) on appeal. However, unlike the mgjority,
| would remand the case for a hearing on Lewi's claimthat the
Hawai ‘i Paroling Authority (HPA) acted arbitrarily and
capriciously in determning that he was a Level |1l offender on
hi s mansl aught er convi cti on.

The majority correctly notes that after the Crcuit
Court denied Lew's petition, the HPA gave Lew another m ni num
termhearing and issued a new mninumtermorder. The new
m nimumterm order reduced the mnimnumtermon Lew's
mansl| aught er conviction from 20 years to 16 years, but the HPA
continued to classify Leww as a Level |1l offender on the
mansl aughter conviction. In ny view, Lewi has raised a col orable
claimas to whether the HPA acted arbitrarily and capriciously in
determ ning that he was a Level |1l offender on his mansl aughter
conviction.¥ Under the circunstances of this case, rather than
requiring Lewi to file another petition to challenge the HPA s

new mnimumtermorder, I would remand the case for a hearing on
whet her the HPA acted arbitrarily and capriciously in continuing
to classify Lewi as a Level |11 offender on his mansl aughter

convi ction.

In my view, the record reveals sone uncertainty as to
whet her the sentencing court adequately explained its reasons for
i nposi ng Levi's mansl aughter and prohi bited possession of firearm
sentences consecutively. See State v. Barrios, 139 Hawai ‘i 321,
335-36, 389 P.3d 916, 930-31 (2016); State v. Kong, 131 Hawai ‘i
94, 101-04, 315 P.3d 720, 727-30 (2013); State v. Hussein, 122
Hawai ‘i 495, 509-10, 229 P.3d 313, 327-28 (2010). Lewi did not

YInits new mnimumterm order, the HPA identified "Nature of Offense"
as the significant factor on which it based its Level 111 level of punishment
for the mansl aughter conviction. It appears that in determning that Lewi was
a Level 111 offender on the mansl aughter conviction, the HPA nust have relied
upon the criteria that "[t]he offense was against a person(s) and the offender
di spl ayed a call ous and/or cruel disregard for the safety and wel fare of
others[,]" as the other criteria for classifying a defendant as a Level |11
of fender based on the "Nature of Offense"” factor manifestly do not apply.
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chal I enge his consecutive sentences on the ground that the
sentencing court failed to adequately explain its reasons for

I nposi ng consecutive sentences in his petition in the Crcuit
Court or in this appeal. As noted, | believe the case should be
remanded for a hearing to permt Lew to challenge the HPA' s new
mnimmtermorder. | would also permt Lew on remand to raise
a claimregardi ng the adequacy of the sentencing court's reasons
for inposing consecutive sentences.





