NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

NCS. CAAP- 14- 0001356 AND CAAP-15- 0000660
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

CAAP- 14- 0001356
BANK OF AMERI CA, N. A, Plaintiff-Appellee,
V.
M CHAEL JEAN PANZO, Def endant - Appel | ant,
and
EWA BY GENTRY COVMUNI TY ASSOCI ATI ON, Def endant - Appel | ee,
and
JOHN DOES 1-50; JANE DCES 1-50;
DCE PARTNERSHI PS 1-50; DOE CORPORATI ONS 1-50;
DCE ENTI TI ES 1-50; and DOE GOVERNVMVENTAL UNI TS 1-50, Defendants

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CIRCU T
(CVIL NO 13-1-0152)

AND

CAAP- 15- 0000660
BANK OF AMERI CA, N. A, Plaintiff-Appellee,
V.
M CHAEL JEAN PANZO, Def endant - Appel | ant,
and
EWA BY GENTRY COVMUNI TY ASSOCI ATI ON, Def endant - Appel | ee,
and
JOHN DOES 1-50; JANE DCES 1-50;
DCE PARTNERSHI PS 1-50; DOE CORPORATI ONS 1-50;
DCE ENTI TI ES 1-50; and DOE GOVERNVENTAL UNI TS 1-50, Defendants

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CVIL NO. 13-1-0152)



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

SUMMARY DI SPOSI TI ON. ORDER
(By: Nakamura, Chief Judge, Fujise and Leonard, JJ.)

In these consol i dated appeal s, Defendant- Appel | ant
M chael Jean Panzo (Panzo) appeals from inter alia, the January
20, 2015 "Order Denying [Panzo's] Rule 60(b) Mdtion for Relief
from Judgnment and for Evidentiary Hearing Filed Septenber 18,
2014" (Order Denying Relief), and the August 18, 2015 Judgnent
(Confirmation Judgnent), which entered judgnment on the August 18,
2015 Order Granting Mdtion for Order Confirm ng Forecl osure Sal e,
Al | owance of Costs, Comm ssions, Fees, Directing Conveyance and
for Wit of Possession Filed April 15, 2015 (Confirmation O der)
entered by the Grcuit Court of the First Crcuit (Crcuit
Court).?

Panzo did not, however, appeal fromthe July 1, 2014
Judgnent (Forecl osure Judgnent), which was entered pursuant to
the July 1, 2014 Findings of Fact, Conclusions of Law, Order
Granting Plaintiff's Motion for Sunmary Judgnent Agai nst All
Parties and for Interlocutory Decree of Foreclosure Filed July
25, 2013 (Summary Judgnent/ Forecl osure Decree).

I n both appeal s now before us, Panzo contends that
Plaintiff-Appell ee Bank of America, N A (Bank of Anmerica),
| acked standing to forecl ose on the subject nortgage and,
therefore, the Grcuit Court erred in denying relief fromthe
Summary Judgnent/ For ecl osure Decree and Forecl osure Judgnent in
favor of Bank of Anerica, as well as in entering the Confirmation

Or der.

The Honorable Jeannette H. Castagnetti presided.
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Not wi t hst andi ng the Hawai ‘i Suprenme Court's recent

decision in Bank of Anerica, N. A v. Reyes-Toledo, _ Hawai‘i __,

_ P.3d __, No. SCWC 15-0000005, slip op. at 12-14 (Feb. 28,
2017) (holding that a foreclosing plaintiff nust establish its
standing to foreclose by produci ng evidence that, at the tinme of
the filing of the conplaint, it was entitled to forecl ose upon
the defaulted note), we conclude that the res judicata effect of
t he Forecl osure Judgnent bars Panzo's request for relief in this

appeal. See Mortgage Elec. Registration Sys., Inc. v. Wse, 130

Hawai ‘i 11, 304 P.3d 1192 (2013). In Wse, the suprene court

held that, in foreclosure cases, the doctrine of res judicata
precl udes forecl osure defendants fromraising defenses at the
confirmati on of the sale of the subject property that could have
been raised in the earlier foreclosure proceedings, even if the
res judicata defense is inpliedly waived. Id. at 17-18, 304 P. 3d
at 1198-99.

Here, Bank of Anerica did not raise the issue of res
judicata. Nevertheless, the opinion in Wse specifically states
that the preclusive effect of this doctrine can be raised on
appeal by the appellate court. 1d. at 18, 304 P.3d at 1199. The
suprenme court held that a "serious inconsistency" would otherw se
result and therefore, "in the limted circunstances of
forecl osure proceedi ngs, we consider the nerits of the res
judicata defense, even if inpliedly waived." 1d. In Wse, like
in the case now at bar, the foreclosure defendants' failure to
appeal fromthe foreclosure judgnent precluded them fromraising

the issue of standing on appeal fromthe order confirm ng sale.
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Id. at 19, 304 P.3d at 1200. Thus, we conclude that, having not
preserved the standing argunent in conjunction with the
For ecl osure Judgnment, Panzo is not entitled to relief based on a
standing argunent in this appeal fromthe subsequent confirmation
sal e proceedi ngs.

This court has simlarly held, citing Wse and Cticorp
Mortgage, Inc. v. Bartolone, 94 Hawai ‘i 422, 433-34, 16 P.3d 827,

838-39 (App. 2000), that when the issue of standing to foreclose
is barred by res judicata, an attenpt to seek relief pursuant to
Hawai ‘i Rul es of G vil Procedure Rule 60(b) "is an untinely

second bite at the apple.”™ HSBC Bank USA, N. A v. Collnman, No.

CAAP- 13- 0005087, 2016 W. 4480724 at *1 (Haw. App. August 24,
2016) (SDO); see also, e.g., Bank of Anerica v. Kuchta, 21 N E. 3d

1040, 1045-47 (Ohio 2014) (res judicata precluded foreclosure
defendants fromrelitigating standing in a Rule 60(b)
proceedi ng). Therefore, Panzo's challenge to the Order Denying
Rel i ef, based on the issue of standing, is also without nerit.
Accordingly, the Crcuit Court's January 20, 2015 O der
Denyi ng Relief and August 18, 2015 Confirmation Order and
Confirmation Judgnent are affirned.
DATED: Honol ul u, Hawai ‘i, March 31, 2017.
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