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NATI ONAL | NTERSTATE | NSURANCE COMPANY, | NC.,
Plaintiff/Appell ee,
%

SAVI O REI NHARDT, W LLI AM CORNELI O JR.,
Def endant s/ Appel | ees,
and
KAW KA FRANCO, | NDI VI DUALLY and AS PERSONAL REPRESENTATI VE FOR
THE ESTATE OF Tl ARE FRANCO, PEACHES KONG and APPLES ELABAN,
AS NEXT FRI ENDS OF LOVELY FRANCO (M NOR); TAUA GLEASON,
AS NEXT FRI END OF KOLOVANA KONG KANI AUPI O GLEASON and KAULANA
KONG KANI AUPI O GLEASON (M NORS); AND CHERYL RUSSELL,
AS NEXT FRI END OF JEANNE RUSSELL (M NOR),
Def endant s/ | nt er venor s/ Appel | ant s.

APPEAL FROM THE CI RCUI T COURT OF THE SECOND Cl RCUI T
(CIVIL NO. 13-1-0387(1))

MEMORANDUM CPI NI ON
(By: Nakanura, Chief Judge, and Fujise and Reifurth, JJ.)

Thi s appeal arises out of an action for declaratory
relief brought by National Interstate Insurance Conpany, Inc.
(NITC, which sought a judicial determnation that there was no
potential for insurance coverage and thus no duty to defend or
indemify the driver of an insured vehicle followng a fatal car
accident. N I1Cissued a conmmercial autonobile liability
i nsurance policy (Policy) to WlliamA. Cornelio, Jr., (Cornelio)
covering a 2005 Dodge Ram pi ckup truck (Truck) owned by
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Cornelio's ex-wife, Reinette Kama (Kama).¥ On May 14, 2011
Kama's boyfriend, Savio Reinhardt (Reinhardt), was allegedly
driving the Truck when he |ost control of the Truck, drove over a
cliff, and crashed. Tiare Franco (Franco), who was in the Truck,
was ejected fromthe Truck during the accident and died at the
scene.

Franco's estate, her spouse, and her four m nor
children (collectively, the Franco Parties)? filed a w ongful
deat h action agai nst Reinhardt, and NI IC retai ned counsel to
defend Reinhardt. N IC subsequently filed the instant action for
declaratory relief against Reinhardt and Cornelio. The Franco
Parties were allowed to intervene in the action for declaratory
relief.

The Grcuit Court of the Second Circuit (Crcuit
Court)®¥ granted NIIC s notion for summary judgment, ruling that
NI I C had no potential coverage obligation under its Policy for
the Truck and therefore no duty to defend or indemify Rei nhardt
or Cornelio. NICs summary judgnment notion turned on the
question of whether Reinhardt had a reasonable belief that he was
entitled to operate the Truck when the accident occurred -- if
Rei nhardt had such a reasonable belief, then he would be an
i nsured covered by the Policy. |In granting summary judgnment in
favor of NIIC, the Crcuit Court ruled that there was no genui ne
issue of material fact that Reinhardt | acked a reasonabl e beli ef
that he was entitled to operate the Truck at the tinme the fatal
accident occurred. The Crcuit Court also denied the Franco

Y cornelio regi stered the Truck and he was the named insured under the

NIl C Policy. Kama represented that she was the owner of the Truck, and the
parties to this appeal do not dispute that at the time of the fatal accident,
Kama was the owner of the Truck and that her perm ssion to use the Truck is
relevant to the scope of insurance coverage under the NI IC Policy.

2/ The Franco Parties include Kawi ka Franco, I ndividually and as

Personal Representative for the Estate of Tiare Franco, Peaches Kong and

Appl es El aban, as Next Friends of Lovely Franco (M nor); Taua Gl eason, as Next
Friend of Kol omana Kong Kani aupi o Gl eason and Kaul ana Kong Kani aupi o Gl eason
(M nors); and Cheryl Russell, as Next Friend of Jeanne Russell (M nor).

3/ The Honorabl e Rhonda I.L. Loo presided.
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Parties' notion for summary judgnent that was based on their
claimthat NI C was estopped fromdenying coverage. Although the
Crcuit Court's exact basis for this denial is unclear, the
Circuit Court indicated that it believed the Franco Parties

noti on had been rendered noot by its grant of summary judgnment in
favor of NIC

The Franco Parties appeal fromthe Crcuit Court's
Judgnent in favor of NIIC. On appeal, the Franco Parties argue
that the Grcuit Court erred in: (1) granting NIIC s notion for
summary judgnent, because they claimthat there were genui ne
i ssues of material fact regardi ng whet her Reinhardt had a
reasonabl e belief that he was entitled to operate the Truck at
the tinme of the accident; (2) denying the Franco Parties' notion
for reconsideration of the order granting NI1C s notion for
summary judgnent; (3) denying the Franco Parties' notion for
summary judgnent as noot w thout addressing the nerits of the
nmotion; (4) failing to set aside the defaults entered agai nst
Rei nhardt and Cornelio; (5) failing to grant the Franco Parties'
nmotion to conpel discovery; and (6) denying the Franco Parties
notion for | eave to depose Rei nhardt.

As expl ai ned bel ow, we hold that the Grcuit Court
erred in granting NIIC s notion for summary judgnent because we
conclude that there were genuine issues of material fact
regar di ng whet her Rei nhardt reasonably believed he was entitled
to operate the Truck at the tinme of the fatal accident. CQur
decision on this issue nmakes it unnecessary for us to address the
Franco Parties' challenge to the Circuit Court's denial of their
notion for reconsideration of the order granting NIIC s notion
for summary judgnment. W also hold that the Grcuit Court did
not err in denying the Franco Parties' notion for summary
judgnent as there were genuine issues of material fact regarding
their equitable estoppel claim Wth respect to the other issues
rai sed by the Franco Parties on appeal, the Grcuit Court's
rulings (or failure to rule) appear to have been based upon, or
affected by, its decision to grant NIIC s notion for summary
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judgnent. We remand the case w thout deciding these issues to
give the Crcuit Court the opportunity to rule on themin |ight
of our decision to vacate its grant of NIIC s notion for summary
judgnent. Accordingly, we vacate the Crcuit Court's Judgnment
and remand the case for further proceedings consistent with this
Menor andum Opi ni on.
BACKGROUND
l.

At about 1:00 a.m on May 14, 2011, a police officer
saw the Truck being driven on Kahekili H ghway without its lights
on. The officer activated his blue lights and siren and
accelerated in an attenpt to catch the Truck. The officer,
however, was unable to catch up to the Truck because of its speed
and the poor visibility and road conditions, and the officer
termnated his pursuit.

A short time later, the driver of the Truck apparently
| ost control, drove off the roadway, struck a barbed wire cattle
fence, went over a cliff, and cane to rest down a steep
enbanknment. Franco, an occupant of the Truck, was ejected and
died at the scene. Another occupant of the Truck fled the scene.

For purposes of its summary judgnment notion, NIC
accepted the Franco Parties' allegation that Reinhardt was
driving the Truck when the accident occurred. W simlarly
assunme for purposes of this appeal that Reinhardt was the
driver.#

At the tinme of accident, the Truck was insured by NIIC
under the Policy issued to Cornelio as the naned insured.
Cornelio' s ex-wife, Kama, was the owner of the Truck during the
relevant tinme period.

4 NIIC asserts that "[i]t is unclear who was driving the vehicle and

whet her Rei nhardt was in the truck as either a driver, passenger, or at all."
The Franco Parties, on the other hand, assert that the final police accident
report concludes that Reinhardt was the driver based on the investigation
conducted by the police, which included witness interviews, polygraph

exam nations, and "Reinhardt's DNA results." They also presented evidence in
the Circuit Court that the police investigation showed that sanmples of blood-
like stains taken fromthe Truck matched Reinhardt's DNA profile.

4
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.

Rei nhar dt began working for Kama's | andscapi ng and
grounds mai ntenance business in April 2010. In August 2010,

Rei nhardt and Kama were involved in boyfriend-girlfriend
rel ati onship that continued through the date of the accident.
During this relationship, Reinhardt would cone over and spend
tinme at Kama's house, and he spent the night on "a couple" of
occasi ons.

On the evening of May 13, 2011, Reinhardt went to
Kama's house after work. Later that evening, he left Kama's
residence driving her Truck. 1In an interviewwth the police on
May 14, 2011, followi ng the accident, Kama stated that Rei nhardt
and his friends |eft her house between 10:30 and 11: 00 p.m on
May 13, 2011, that she did not know where he was going or what he
was going to do, and that he did not cone hone that night.

At a deposition taken on Septenber 21, 2012, in
connection wth the Franco Parties' wongful death action agai nst
Rei nhardt, Kama stated that during the evening of May 13, 2011
Rei nhardt was at Kama's house when Rei nhardt received phone calls
froma person he said was his niece and from Franco. Kana
testified as foll ows:

A. . . . And [Reinhardt] said, "I gotta borrow your
truck, drop my niece off."

Q. So you |l et him borrow your truck?

A. Yes.

Q. And your -- you said to drop off his niece?

A. | said, "What you gonna use it for? ' Cause you
droppi ng her off and that's it, bringing that truck right
back. "

Q. Anyt hing else you said to hinP

A. No.

Kama further testified that after Reinhardt |eft her
house with the Truck, she received a call from Rei nhardt around
m dni ght :

A. It was about m dnight. I was sl eeping.
[ Rei nhardt] called, said that he was on his way back.

5
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Q. He was calling to say he was on his way back
from where?

A. Wai | uku.

Q. Anyt hing else he told you?

A. He was going to stop at his famly land to go
check on the -- on his other car and he'd be right back.

. When he told you he was going to conme right
back, what did you say?

A. "What ever," and | hung up, went back to sleep.

When interviewed by the police on May 16, 2011
Rei nhardt stated that prior to | eaving Kama's house on May 13,
2011, he received a call from Franco who was upset because she
stated that Reinhardt's niece had stolen noney from her.
Rei nhardt told the police that after he left Kama's house with
the Truck, he dropped off his friend at a church, picked up and
dr opped off another person, and went to neet Franco in Wil uku.
According to Reinhardt, after he net Franco and agreed to set up
a neeting with his niece, he drove the Truck to his famly
property where he fell asleep in another vehicle that was parked
there. Reinhardt told the police that when he woke up in the
nmorni ng, the Truck was gone and he called Kama to tell her that
the Truck had been stolen. Reinhardt then changed his story and
told the police that he let Franco borrow the Truck. Rei nhardt
clainmed that he was not in the Truck at the tinme of the accident.
However, other wi tnesses interviewed by the police contradicted
certain statenments made by Reinhardt. |In addition, the police
report notes that swabs of blood-like stains recovered fromthe
Truck's exterior driver's window frame and interior driver's side
door franme matched Reinhardt's DNA profile.

L1

O ficer Dawn Danley, the police officer who interviewed
Kama just after the accident, testified that Kama said that it
was Rei nhardt who normally used the Truck and that Reinhardt used
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the Truck nore than she did. In addition, people who knew

Rei nhardt signed declarations or testified about Reinhardt's use
of the Truck prior to the accident. C ayton Gones, Jr., stated
that he saw Reinhardt drive or use the Truck around ten different
ti mes when Rei nhardt cane to his house or was "cruising around
our nei ghborhood or in the Happy Valley area," and that during

t hese occasions, Reinhardt's "girlfriend" was not in the Truck

wi th Reinhardt and Rei nhardt did not appear to be working.

Steven Rodrigues testified that Reinhardt began driving the Truck
after Reinhardt's own truck broke down and that Reinhardt would
be driving the Truck "al nost every night that we hung out

together.” Reinhardt's relative testified that Reinhardt arrived
at her house on two occasions driving the Truck.
| V.

The Franco Parties filed a conpl aint agai nst Rei nhar dt
rai sing clainms of negligence, gross negligence, and/or
reckl essness (Count 1) and negligent and/or intentional
infliction of enotional distress (Count 2) for allegedly causing
the May 14, 2011, accident and the death of Franco (the W ongf ul
Death Action).¥ N IC assigned a |lawer to defend Reinhardt in
t hat action.

Ten and a half nonths after the Franco Parties filed
the Wongful Death Action, NIICfiled its action for declaratory
relief against Reinhardt and Cornelio (Declaratory Relief
Action), seeking a determ nation that Reinhardt was not covered
as an "insured" under the NIIC Policy issued to Cornelio and that
NI I C therefore had no duty to defend or indemify Reinhardt in
connection wwth the Wongful Death Action. The Franco Parties
were subsequently allowed to intervene in the Declaratory Relief
Acti on.

5 The Franco Parties note that "[o]ut of abundance of caution," they
| ater amended their conplaint in the Wongful Death Action to add Josiah
Okudara as a defendant. In his statement to the police, Reinhardt indicated

t hat Okudara could have been driving the Truck when the accident occurred.

7
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Shortly before the Franco Parties were allowed to
intervene, NIIC requested entry of default, and the G rcuit Court
clerk entered default, against Reinhardt and Cornelio based on
their failure to answer or otherw se defend agai nst the conpl ai nt
in the Declaratory Relief Action. The record indicates that both
Rei nhardt and Cornelio were incarcerated during this tine. The
Franco Parties filed a notion to set aside the entry of defaults
agai nst Rei nhardt and Cornelio. However, the Crcuit Court did
not rule on this notion.

NIIC filed a notion for summary judgnent on its
Declaratory Relief Action. NIC argued that its Policy restricts
coverage to "permtted drivers who had a 'reasonabl e belief' they
were entitled to use the insured vehicle." N IC asserted that
assum ng Rei nhardt was driving the Truck when the fatal accident
occurred, he could not have had a reasonable belief that he was
entitled to use the Truck at that time, and accordingly, there
was no possibility that Reinhardt could fall within the coverage
provi ded by the Policy.

The Franco Parties filed their own conpeting notion for
summary judgnent. The Franco Parties argued that NI C was
equi tably estopped from denyi ng coverage for Reinhardt because
(1) NIIC accepted and controlled Reinhardt's defense in the
Wongful Death Action without a tinmely reservation of rights; and
(2) NIIC was using information obtained through its defense of
Rei nhardt to deny coverage.

After a hearing on both notions, the Crcuit Court
granted NIIC s notion for summary judgnent, ruling that N IC had
no duty to defend and/or indemify Reinhardt under the Policy.
The Circuit Court found that under the particular circunstances
present ed, Reinhardt could not have had a reasonabl e belief that
he was entitled to operate the Truck at the tinme of the accident
and that there were no genuine issues of material fact concerning
this issue.

The Circuit Court also denied the Franco Parties
nmotion for summary judgnment, indicating that its granting of
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NlIC s nmotion for summary judgnent had rendered the Franco
Parties' notion noot. The Circuit Court stated:

The Court having had an opportunity to review the
[Franco Parties'] motion, the opposition, the reply, and
havi ng heard the oral arguments in Court this norning, in
light of the Court's granting of plaintiff NIIC s motion for
summary judgment, the Court is going to deny this notion.

The Court finds at this time that this motion as well
is moot. The instant notion essentially requests for the
Court to rule that [NIIC] be estopped from denying coverage
for Reinhardt's liability for defendant intervenor's
conpensatory bodily injury damages for the subject notor
vehicle collision.

During the prior hearing on the motion for sunmary
judgment, the Court did rule that NIIC s policy did not
cover Reinhardt because the Court determ ned that Reinhardt
coul d not have a reasonable belief to go joyriding with
Franco under the particular circunstances at issue.

I"'mgoing to ask [NIIC s counsel] to prepare the order
on this matter as well.

After the Circuit Court entered its witten orders
granting NIIC s notion for summary judgnment and denying the
Franco Parties' notion for summary judgnment, the Franco Parties
filed: (1) a notion for |leave to take Reinhardt's deposition
(Motion to Depose Reinhardt); (2) a notion for reconsideration of
the order granting NIIC s notion for summary judgnment and/or for
a Hawai ‘i Rules of Civil Procedure (HRCP) Rule 56(f) continuance
(Motion for Reconsideration); and (3) a notion to conpel NIIC to
produce docunents and information responsive to the Franco
Parties' discovery requests (Mtion to Conpel Discovery). The
Circuit Court denied the Franco Parties' Mdtion to Depose
Rei nhardt and their Mtion for Reconsideration. The Crcuit
Court did not rule on the Franco Parties' Mtion to Conpel
Di scovery.

On July 28, 2014, the Circuit Court filed its Judgnent
pursuant to its orders granting NIIC S notion for sumary
j udgnment and denying the Franco Parties' Motion for
Reconsi deration. The Circuit Court entered judgnent in favor of
NI I C and agai nst Rei nhardt, Cornelio, and the Franco Parti es.
The Franco Parties appeal fromthe Grcuit Court's Judgnent.
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DI SCUSSI ON
l.
The Franco Parties argue that the Crcuit Court erred
ingranting NIIC s notion for summary judgnent. As expl ai ned
bel ow, we agree.

A

W review a trial court's grant of summary judgnent de
novo, under the sane standard applied by the trial court.
Crichfield v. Gand Wailea Co., 93 Hawai ‘i 477, 482, 6 P.3d 349,
354 (2000). "[S]Jummary judgnent is appropriate if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law. " Id. (block quote
format and citation omtted); see HRCP Rule 56(c) (2000). "A
fact is material if proof of that fact would have the effect of
establishing or refuting one of the essential elenments of a cause
of action or defense asserted by the parties.” 1d. at 482-83, 6
P.3d at 354-55 (internal quotation marks and citation omtted).

In reviewwng a trial court's grant of summary judgnent,
we nust view the evidence in the |light nost favorable to the
non-noving party. 1d. at 483, 6 P.3d at 355. "In other words,
"we nmust view all of the evidence and the inferences drawn
therefromin the |ight nost favorable to the party opposing the

motion.'" 1d. (citation and brackets omtted). "[A]ny doubt

concerning the propriety of granting the notion should be

resolved in favor of the non-noving party." GECC Fin. Corp. V.

Jaffarian, 79 Hawai ‘i 516, 521, 904 P.2d 530, 535 (App. 1995).
B

NlIC s obligations to an insured arise fromthe terns
of its Policy. The duty to defend is broader than the duty to
indermmify. Dairy Road Partners v. Island Ins. Co., 92 Hawai ‘i
398, 412, 992 P.2d 93, 107 (2000). The duty to defend arises
"whenever there is the nere potential for coverage." 1d.
(internal quotation marks and citation omtted). The duty to

10
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i ndemmify arises when an insured becones legally obligated to pay
damages in circunstances falling wwthin the scope of the

i nsurance policy. See id. at 413; 992 P.2d at 108; Regent |ns.
Co. v. Strausser Enterprises Inc., 902 F. Supp.2d 628, 636-37
(E.D. Pa. 2012) ("The duty to indemify arises only if it is
established that the insured's [liability for the insured' s
conduct is] actually covered by the terns of the policy."
(internal quotation marks, citation, ellipsis points, and
brackets omtted)).

"[lI] nsurance policies are subject to the general rules
of contract construction; the terns of the policy should be
interpreted according to their plain, ordinary, and accepted
sense in common speech unless it appears fromthe policy that a
different neaning is intended.” Dairy Road, 92 Hawai ‘i at 411,
992 P.2d at 106 (internal quotation marks, brackets, and citation
omtted). However, "because insurance policies are contracts of

adhesion[,] . . . they nust be construed liberally in favor of
the insured and any anbi guities nust be resol ved agai nst the
insurer." 1d. at 411-12, 992 P.2d 106-07 (internal quotation
mar ks, citation, and brackets omtted).

C.

NlICs Policy for the Truck provides that NIIC wi |l
"pay all suns the insured legally nust pay as damages because of
bodily injury or property damage to which this insurance applies,
caused by an accident and resulting fromthe ownership,
mai nt enance or use of a covered auto."” The Policy further
provides that NIIC has "the right and duty to defend any suit
asking for these danages. However, [NIC has] no duty to defend
suits for bodily injury or property damage not covered by this
policy. [NIC may investigate and settle any claimor suit as
NI I C consider[s] appropriate.”

Wth respect to who is insured under the Policy, the
Policy provides: "1. You are an insured for any covered auto.
2. Anyone else is an insured while using a covered auto you own,
hire or borrow wth a reasonable belief that such insured is
entitled to do so .

11
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In addition to their contract ternms, "insurance
policies are governed by statutory requirenents in force and
effect at the time such polices are witten. Such provisions are
read into each policy issued thereunder, and becone a part of the
contract with full binding effect upon each party." Al G Hawai ‘i
Ins. Co. v. Vicente, 78 Hawai ‘i 249, 251, 891 P.2d 1041, 1043
(1995) (internal quotation marks, citation, and ellipsis points
omtted).

The NIIC Policy's description of who constitutes an
insured is generally consistent wwth HRS § 431: 10C
301(a)(2)(2005), which provides, in relevant part:

Required notor vehicle policy coverage. (a) An
insurance policy covering a motor vehicle shall provide

(2) I nsurance to pay on behalf of the owner or any
operator of the insured notor vehicle using the
nmot or vehicle with a reasonable belief that the
person is entitled to operate the motor vehicle
sums which the owner or operator may |legally be
obligated to pay for injury, death, or damage to
property of others, except property owned by,
bei ng transported by, or in the charge of the
insured, which arise out of the ownership,
operation, maintenance, or use of the notor
vehicle[.]

(Enmphasi s added.) Prior to its anmendnment in 1998, HRS § 431: 10C
301(a)(2) required insurance coverage for any operator of the

i nsured notor vehicle using the notor vehicle with "the express
or inplied perm ssion of the named insured.” See 1998 Haw. Sess.
Laws Act 275, 8 16 at 928. The 1998 amendnent, which anended the
statute to its present form was enacted to clarify "that drivers
usi ng ot her people's vehicles, with a reasonable belief that the

person has perm ssion to use the vehicle, will not be in
vi ol ation of the nmandatory insurance requirenent and will retain
coverage in the event of an accident.” Conf. Comm Rep. No. 117,
in 1998 House Journal, at 1000.

D.

The Franco Parties and NI C basically agree that
whet her Rei nhardt was covered as an insured under NICC s Policy
turns on whether he drove the Truck with a reasonabl e belief that

12
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he was entitled to operate the Truck when the fatal accident
occurred.¥ As noted, the duty to defend is broader than the
duty to indemmify. Dairy Road, 92 Hawai ‘i at 412, 992 P.2d at
107. In seeking summary judgnent on its duty to defend, NI C had
the burden of proving that there was no genui ne issue of materi al
fact with respect to whether a possibility of coverage existed.
Id. In other words, NIIC had the burden of proving that there
was no genui ne issue of material fact as to whether it was
possi bl e that Rei nhardt had a reasonable belief that he was
entitled to operate the Truck when the accident occurred. See

id. In seeking summary judgnent on its duty to indemify, NIC
had the | ower burden of proving the absence of a genuine issue of
material fact with respect to whether coverage existed. 1d. at

413, 992 P.2d at 108. In other words, N IC had the burden of
proving that there was no genuine issue of material fact as to
whet her Rei nhardt had a reasonable belief that he was entitled to
operate the Truck when the accident occurred. See id.

As expl ai ned bel ow, we conclude that the Crcuit Court
erred in granting NIIC s notion for summary judgnment because
there were genuine issues of material fact regardi ng whet her
Rei nhardt had a reasonabl e belief that he was entitled to operate
the Truck when the accident occurred. Because NIIC failed to
satisfy its |l ower summary judgnent burden of proof regarding its
duty to indemify, it necessarily also failed to satisfy its
hi gher burden regarding its duty to defend. W hold that the
Crcuit Court erred in granting NIIC s notion for sumary
judgnment with respect to both its duty to defend and its duty to
i ndemni fy.

5 As previously discussed, for purposes of its summary judgment notion,
NIl C assuned that Reinhardt was driving the Truck when the fatal accident
occurred. In addition, although the named insured on the policy was Cornelio,
NI I C does not dispute that Reinhardt would qualify as an insured under the
Policy if he had Kama's perm ssion to drive the Truck, or he reasonably
beli eved he was entitled to operate the Truck, at the time of the accident.

13
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E

Because the term "reasonabl eness” is inherently
anbi guous and subject to differing interpretations, the question
of reasonabl eness is "ordinarily for the trier of fact" and
general ly precludes sunmary judgnent. Courbat v. Dahana Ranch,
Inc., 111 Hawai ‘i 254, 263, 141 P.3d 427, 436 (2006). "Were
anbi guity exists, summary judgnent is usually inappropriate
because the determ nation of soneone's state of mnd usually
entails the drawi ng of factual inferences as to which reasonable
m nds mght differ." 1d. (internal quotation marks, citation,
and brackets omtted). "Reasonableness can only constitute a
guestion of |aw suitable for summary judgnent when the facts are
undi sputed and not fairly susceptible of divergent inferences,"”
and upon all the evidence, only one inference nay reasonably be
drawn. 1d. (internal quotation marks and citation omtted).

In granting summary judgnent, the Crcuit Court
determ ned that given the evidence presented, there was only one
i nference that could be drawn, nanely, that Reinhardt coul d not
have reasonably believed that he was entitled to operate the
Truck at the tine of the accident. W disagree with the Grcuit
Court. W conclude that when viewed in the |ight nost favorable
to the Franco Parties, the evidence presented and the inferences
drawn from such evidence rai sed genuine issues of material fact
regar di ng whet her Rei nhardt reasonably believed he was entitled
to operate the Truck.

NIl C and the Franco Parties agree that Reinhardt would
be entitled to operate the Truck if he had the express or inplied
perm ssion of Kama, the Truck's owner, to use the Truck when the
accident occurred. Inplied permssion "may arise as a product of
the present or past conduct of the insured, and the relationship
bet ween the parties, including the | ack of any objection to the
use by the permttee, which signifies acqui escence or consent of
the insured."” Vicente, 78 Hawai ‘i at 252, 891 P.2d at 1044
(internal quotation marks, citation, and brackets omtted). In
opposing NIIC s notion for sunmary judgnent, the Franco Parties

14
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presented evidence that Kama and Rei nhardt were in a girlfriend-
boyfriend relationship at the tinme of the accident; that prior to
t he accident, Reinhardt had used the Truck on nunerous occasi ons
wi t hout Kama bei ng present for purposes unrelated to work, such
as personal errands, visits, "cruising around the nei ghborhood,"
or hanging out with friends at night; and that during the

rel evant period, Reinhardt was the primary user of the Truck.
Viewed in the Iight nost favorable to the Franco Parties, this
evi dence supports the inference that prior to the accident,

Rei nhardt generally had Kama's inplied permssion to use the
Truck for his own personal purposes.

NlICrelies on Kama's deposition testinony to argue
that on the night of the accident, Kama's perm ssion was strictly
l[imted to Reinhardt's dropping off his niece in Wil uku,
checking on a car at his famly's property, and then com ng right
back to Kama's residence. Wen Reinhardt told Kama he had to
borrow the Truck to drop off his niece, Kama testified she said,
"What you gonna use it for? 'Cause you dropping her off and
that's it, bringing that truck right back[,]" but that she did
not say anything else to him Kama testified that Reinhardt
|ater called her and told her he was going to check on a car on
his famly's property and then "be right back." Wen asked
whet her she told himon the night of the accident not to |et
anyone el se borrow the Truck, Kama answered, "'Do what you gotta
do, go drop off your niece and cone right back. Nobody -- nobody
else is to take that truck.' Every tinme he has cone or used the
truck, he is not to use -- |let nobody use the truck."

Wil e Kama' s deposition testinony shows that she gave
Rei nhardt permi ssion to use the Truck to drop off his niece and
to go to his famly's property to check on his car on the night
of the accident, it does not clearly show that she prohibited him
fromusing the Truck for any other purpose. Moreover, viewed in
the context of their girlfriend-boyfriend relationship and
Rei nhardt's prior frequent use of the Truck for personal
pur poses, Kama's deposition testinony fails to establish that
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Rei nhardt did not reasonably believe that he could use the Truck
for other purposes on the night of the accident.”

Significantly, Kama also testified that Rei nhardt
called at m dnight, shortly before the accident, while she was
sl eeping, and told her he was going to stop at his famly's
property to check on his car and then be right back. Kam
testified that in response, she said to Reinhardt, "Watever,"
and then she "hung up, [and] went back to sleep."” A reasonable
inference fromthis evidence is that Kama was i nform ng Rei nhardt
that she did not care what he did with the Truck -- that he could
use the Truck for whatever purpose he wanted -- thereby negating
any limtations she had previously inposed on his use that night.
Such evidence woul d al so support a reasonabl e belief by Rei nhardt
that he had Kama's perm ssion to use the Truck at the tine of the
accident. The Grcuit Court acknow edged that Kama's "whatever"
statenent to Reinhardt "could possibly be translated to a ' Yes,
do whatever you want[.]'" However, the Crcuit Court concl uded
that this statenent and the evidence that Reinhardt had borrowed
the Truck in the past was insufficient to "transforn{] [Kama's]
express limtations that evening into the inplied permssion to
use the truck for unlimted purposes of going joyriding with
Franco. "

Under the applicable standards for summary judgnent,
which require us to view all of the evidence and the inferences
drawn therefromin the |ight nost favorable to the party opposing
the notion, we conclude that the GCrcuit Court erred in granting
NlICs notion for summary judgnment. In opposing NIIC s notion
for summary judgnent, the Franco Parties presented evidence that
Kama and Reinhardt were in a romantic relationship; that prior to

' we are also not persuaded by NIIC s reliance on Kama's statements
t hat nobody besi des Rei nhardt had her perm ssion to use the Truck and that the
Truck's primary purpose was for work. Our analysis focuses on whet her
Rei nhardt reasonably believed he was entitled to operate the Truck, and thus
whet her someone besides Rei nhardt had perm ssion to use the Truck is not
directly relevant. That the primary purpose of the Truck was for work also
m sses the mark as the evidence showed that Reinhardt as well as Kama used the
Truck outside of work.
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t he accident, Kama had given Reinhardt inplied permssion to
routinely use the Truck for his own personal purposes; and that
on the night of the accident, Kama gave Rei nhardt perm ssion to
use the truck for particul ar purposes, and then subsequently
responded "What ever" when Rei nhardt said he would be going to his
famly's property to check on his car before returning wth the
Truck. Viewing the evidence in the appropriate light, we
conclude that the Franco Parties presented sufficient evidence to
rai se genuine issues of material fact regardi ng whet her Rei nhardt
reasonably believed he was entitled to operate the Truck at the
time of the fatal accident. Accordingly, NIIC was not entitled
to sunmary judgnent on its conplaint for declaratory relief.

.

The Franco Parties contend that the Crcuit Court erred
in denying their Mtion for Reconsideration. In |ight of our
decision to vacate the Crcuit Court grant of NIIC s notion for
summary judgnent, we need not address the Franco Parties' claim
of error regarding the denial of their Mtion for
Reconsi der ati on.

L1l

The Franco Parties filed a nmotion for summary judgnent
arguing that N1 C was equitably estopped from denying coverage
for Reinhardt because it accepted and controlled Reinhardt's
defense in the Wongful Death Action without a tinely reservation
of rights and used information obtained thought its defense of
Rei nhardt to deny coverage. The Franco Parties argue that the
Circuit Court erred in denying their notion as noot, w thout
addressing the nerits of the notion.

The exact basis for the GCrcuit Court's decision to
deny the Franco Parties' notion for sunmary judgnment i s not

clear. In stating that it was denying the notion, the Crcuit
Court referred to the parties' pleadings and argunents on the
Franco Parties' notion, but it also referred "as well" to its

earlier decision to grant NIIC s notion for summary judgnent and
its belief that this rendered npbot the Franco Parties' notion for
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summary judgnent. The Circuit Court's granting of NIIC s notion
for summary judgnent did not render the Franco Parties' notion
nmoot, and thus the Grcuit Court erred to the extent it relied
upon the ground of nootness to deny the Franco Parties' notion.
In any event, our decision to vacate the Crcuit Court's granting
of NIIC s sunmary judgnment notion invalidates the Grcuit Court's
reliance on its grant of summary judgnent to deny the Franco
Parties' notion.

The Franco Parties' equitable estoppel claimwas based
on its contention that NI C accepted and controll ed Reinhardt's
defense in the Wongful Death Action without a tinely reservation
of rights, which resulted in prejudice to Reinhardt. However,
"[a]ln insurance conpany . . . may initially assune the
uncondi tional defense of an insured while it perforns its own
reasonabl e investigation to determ ne whether coverage exists[,]"
W t hout being estopped to deny coverage, if it pronptly serves a
reservation of rights on the insured once it receives information

concerning the possible absence of coverage. Al G Hawai ‘i Ins.
Co. v. Smth, 78 Hawai ‘i 174, 177-78, 891 P.2d 261, 264-65
(1995). In addition, absent manifest injustice, to invoke the

doctrine of equitable estoppel, an insured nust show that "he or
she has detrinentally relied on the representati on or conduct of
t he person sought to be estopped, and that such reliance was
reasonable.” [d. at 179, 891 P.2d at 266 (internal quotation
mar ks and citation omtted).

Based on our review of the record available to the
Circuit Court at the tinme it decided the Franco Parties' notion
for summary judgnent, there were genuine issues of material fact
concerning the Franco Parties' equitable estoppel claim
Accordingly, we conclude that the Grcuit Court did not err in
denying the Franco Parties' summary judgnent notion.

| V.

The Franco Parties contend that the Grcuit Court erred
in failing to set aside the defaults entered agai nst Rei nhardt
and Cornelio; failing to grant the Franco Parties' Mtion to
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Conpel Discovery; and denying the Franco Parties' Mtion to
Depose Reinhardt. The Crcuit Court did not render a decision on
the Franco Parties' notion to set aside the defaults entered
agai nst Rei nhardt and Cornelio and their Mtion to Conpel
Di scovery.® This was perhaps because the Crcuit Court believed
t hat deci ding these notions was unnecessary given its decision to
grant NIIC s notion for summary judgnent. The Circuit Court's
deni al of the Franco Parties' Mtion to Depose Rei nhardt may al so
have been based on its determnation that its grant of NIIC s
summary judgnent notion rendered further discovery unnecessary.
We decline to address the Franco Parties' clains of error on
these matters and instead direct the Grcuit Court, on remand,
(1) to render a decision in the first instance on the Franco
Parties' notion to set aside the defaults and Mdtion to Conpel
Di scovery; and (2) to reconsider the Franco Parties' Mtion to
Depose Reinhardt in light of our decision to vacate its grant of
summary judgnent in favor of NIC
CONCLUSI ON

Based on the foregoing, we vacate the Crcuit Court's
Judgnent, and we remand the case for further proceedings
consistent wwth this Menorandum Opi ni on.

DATED: Honol ul u, Hawai ‘i, March 31, 2017.
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8 The Franco Parties contend that the Circuit Court's failure to rule

on its Motion to Conpel Discovery constituted a "deemed denial" of its notion
under Hawai ‘i Rul es of Appellate Procedure (HRAP) Rule 4(a)(3) (2012).
However, the "deemed denial" provision of HRAP Rule 4(a)(3) cited by the
Franco Parties only applies to certain types of notions, and a motion to
compel discovery is not one of the included motions.
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