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NO. CAAP-14-0000986

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellant, v.
THOMAS A. RUSSO Def endant - Appel | ee

APPEAL FROM THE DI STRI CT COURT OF THE SECOND Cl RCUI T
WAl LUKU DI VI SI ON
(2DCW 12- 0000873)

SUVMMARY DI SPOSI TI ON ORDER
(By: Fujise and G noza, JJ., wth Nakamura, C. J.,
concurring and dissenting separately.)

Plaintiff-Appellant State of Hawai ‘i (State) charged
Def endant - Appel | ee Thonmas A Russo (Russo) with the w | ful
failure or refusal to conply with the Iawful order of a police
officer (Failure to Conply Wth Lawful Order), in violation of
Hawai i Revised Statutes (HRS) 8§ 291C 23 (2007).' The District
Court of the Second Circuit, WAiluku Division (District Court)?
di sm ssed this charge with prejudice on the ground that there was
no probabl e cause to support it. The District Court ruled that
HRS § 291C-23 only applies to the operation of vehicles upon a
hi ghway, and because the conduct underlying Russo's charge did
not involve his operation of a vehicle on a highway, there was no
probabl e cause for the charge.

! HRS § 291C-23 provides:

It shall be a petty m sdemeanor for any person to wilfully
fail or refuse to comply with any lawful order or direction of any
police officer invested by law with authority to direct, control,
or regulate traffic.

2 The Honorabl e Kel sey T. Kawano presided.



NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

The State appeals fromthe District Court's July 9,
2014 Judgnent that dism ssed the charge of Failure to Conply Wth
Lawful Order with prejudice.® The State argues that the District
Court erred in dismssing this charge because the District Court
m sconstrued the application of HRS § 291C-21 to § 291C-23 in
this case. The State also argues that, given the District
Court's findings, there was probable cause for this charge.

As expl ai ned bel ow, we conclude that the District Court
erred inits basis for dismssing this charge. Contrary to the
District Court's interpretation, HRS 8§ 291C-23 is not |limted to
t he operation of vehicles on the highway. In addition, based on
the District Court's findings of fact, there was probabl e cause
for the offense of Failure to Conply Wth Lawful Order.

l.

On the date in question, Maui Police Departnent (MPD)
officers were involved in a traffic enforcenent operation al ong
Hal eakal a H ghway. As part of this operation, officers standing
on the side of the highway were directing vehicles with observed
traffic law violations, such as those relating to lifted vehicles
or window tints, to pull over. Russo was not directed by the
officers to pull over, but did so on his own. Russo parked his
car off the road, on a grassy shoul der of Hal eakal a H ghway, got
out of the car, and approached two MPD officers who were invol ved
inthe traffic enforcenent operation. Russo's interaction with
the officers was captured on a video recording he took with his
cel lul ar phone. The video recording was stipulated by the
parties into evidence at the hearing on Russo's notion to
di smi ss.

.

The District Court's dismssal of the Failure to Conply
Wth Lawful Order charge agai nst Russo was based on its
interpretation of HRS § 291C 21 (2007), which provides:

s The District Court also dism ssed a disorderly conduct charge

agai nst Russo arising out of the same incident for |ack of probable cause.
The State does not challenge the District Court's dism ssal of the disorderly
conduct charge on appeal, and the State concedes that the District Court "was
right" in dism ssing that charge
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[ 8 291C- 21]  Provisions of Parts Il to XV refer
to vehicles upon the highways; exception. The provisions of
parts 11l to XIV relating to the operation of vehicles refer

exclusively to the operation of vehicles upon highways
except, where a different place is specifically referred to
in a given section.

The District Court interpreted HRS § 291C-21 to nean that Parts
1l to XIV of HRS Chapter 291C only apply to the operation of
vehi cl es upon hi ghways, except where a different place is
specifically referred to in the particular section. Based on
this reading of HRS § 291C- 21, the District Court concluded that
because HRS § 291C- 23 (which defines the Failure to Conply Wth
Lawful Order offense) is in HRS Chapter 291C, Part 11, HRS
8§ 291C-23 only applied where the person who failed or refused to
conply with a lawful order of a police officer was operating a
vehi cl e upon a hi ghway.

We conclude that the District Court's interpretation of
HRS § 291C- 21 was wong. As the State points out, HRS
Chapter 291C Parts IIl to XIV include provisions inposing
restrictions on pedestrians, such as numerous provisions in Part
VIl (Pedestrians' R ghts and Duties) and including HRS § 291C
71(a) which requires pedestrians to obey traffic control devices.
Reading HRS § 291C-21, as the District Court did, to nean that
the provisions in Parts IIl to XIV only apply to persons invol ved
in the operation of vehicles upon highways woul d precl ude
enf orcenment of provisions inposing restrictions on pedestrians.
Viewed in context and in light of the plain nmeaning of its terns,
we conclude that HRS 8§ 291C-21 neans that where the provisions of
HRS Chapter 291C Parts IIl to XIV relate to the operation of
vehicles, only the operation of vehicles upon highways is covered
unless a different place is specifically referred to in the
provi si on. *

4 We note that under HRS § 291C-1, the term "highway" is defined
broadly to mean

the entire width between the boundary |ines of every way
publicly maintained and those private streets, as defined in
section 46-16, over which the application of this chapter
has been extended by ordi nance, when any part thereof is
open to the use of the public for purposes of vehicular
travel .
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In the context of this case, HRS 8§ 291C-23 applies to
Russo as a pedestrian and prohibits the wilful failure or refusal
to "conply with any lawful order or direction of any police
of ficer invested by law with authority to direct, control, or
regulate traffic.” Therefore, the District Court erred in
construing HRS 8§ 291C-21 to limt HRS § 291C 23 to persons
i nvolved in operating a vehicle on a hi ghway.

Here, the officers were engaged in directing,
controlling, or regulating traffic when they interacted with
Russo. Accordingly, the District Court erred in dismssing the
charge on the basis that HRS § 291C-23 did not apply because
Russo was not operating his vehicle on a hi ghway when he
interacted with the officers.

L.

The State al so argues that there was probabl e cause for
the offense of Failure to Conply Wth Lawful Order. The District
Court found that Russo (1) was inforned by the officers invol ved
intraffic enforcenent that he was in their area of operations
and in danger of being struck by a vehicle; (2) was told nmultiple
times to step back out of the area of operations by two officers;
and (3) did not conply with the officers' instructions. Based on
t hese findings, we conclude that there was probabl e cause to
support the charge of Failure to Conply Wth Lawful Order.

| V.

Based on the foregoing, we vacate the District Court of
the Second Circuit, Wailuku Divsion's July 9, 2014 order of
di smissal and remand this case for further proceedings.

DATED: Honol ul u, Hawai ‘i, March 31, 2017.

On the briefs:

Artemi o C. Baxa

Deputy Prosecuting Attorney,

County of Maui, Associ ate Judge
for Plaintiff-Appellant.

Benjami n E. Lowent hal and
Sanmuel G MacRoberts, Associ at e Judge
f or Def endant - Appel | ee.





