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NO. CAAP-16-0000216

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellee, v.
JOSHUA VASCONCELLGS, Def endant - Appel | ant

APPEAL FROM THE DI STRI CT COURT OF THE THHRD CIRCU T
KONA DI VI SI ON
(CASE NO 3DTC- 15-042768)

SUVMARY DI SPOSI TI ON ORDER
(By: Fujise, Presiding Judge, Leonard and G noza, JJ.)

Def endant - Appel | ant Joshua Vasconcel | os (Vasconcel | 0s)
appeal s froma Judgnment and Notice of Entry of Judgnent
(Judgnent), ! entered by the District Court of the Third Crcuit,
Kona Division (District Court), on February 26, 2016. The
District Court convicted Vasconcell os of one count of Inattention
to Driving, in violation of Hawaii Revised Statutes (HRS) § 291-
12 (Supp. 2015).2

Vasconcel |l os argues that the District Court wongly
convicted himafter (1) failing to provide himwth the
advi semrent concerning alien status, or "immgration advi senent,"”

The Honorable Margaret K. Masunaga presided.

2 HRS § 291-12 provides:

Whoever operates any vehicle without due care or in a manner
as to cause a collision with, or injury or damage to, as the
case may be, any person, vehicle or other property shall be
fined not nore than $500 or inmprisoned not nore than thirty
days, or both, and nmay be subject to a surcharge of up to
$100 which shall be deposited into the trauma system specia
fund.
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in violation of HRS § 802E-2 (2014)3 (2) admitting into evidence
his statenents to Officer Pa without a sufficient foundation
because Plaintiff-Appellee State of Hawai ‘i (State) failed to
denonstrate that his statenments were voluntary; and (3) wongly
admtting into evidence the traffic citation (G tation) issued to
himby Oficer Pa, which was irrel evant and i nadm ssi bl e hearsay.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resol ve Vasconcell os's points of error as follows, and affirm

1. The District Court's error in failing to provide
Vasconcel los with the inm gration advisenent required by HRS
8 802E-2 was harnm ess beyond a reasonabl e doubt.

Al though the State concedes that the court erred by
failing to provide Vasconcellos with the inmm gration advi senent

3 HRS § 802E-2 provides:

Prior to the commencement of trial, entry of a plea of
guilty or nolo contendere, or adm ssion of guilt or
sufficient facts to any offense punishable as a crime under
state | aw, except offenses designated as infractions under
state law, the court shall adm nister the follow ng

advi sement on the record to the defendant:

If you are not a citizen of the United States,
whet her or not you have lawful imm gration
status, you have the right to receive advice
fromyour attorney about the specific inpact
that this case will have, if any, on your

imm gration status. The entry of a guilty or
nol o contendere plea, adm ssion of guilt or
sufficient facts, or conviction, deferred
judgment, or deferred sentence may have the
consequences of your inmmedi ate detention
deportation, exclusion from adm ssion to the
United States, or denial of naturalization
pursuant to the laws of the United States. I'n
some cases, detention and deportation fromthe
United States will be required. Your |awyer
must investigate and advise you about these
issues prior to the commencement of trial, entry
of a guilty plea or nolo contendere [plea], or
adm ssion of guilt or sufficient facts to any
of fense puni shable as a crime under state |aw,
other than those offenses designated as
infractions. You are not required to disclose
your imm gration or citizenship to the court.

Upon request, the court shall allow the defendant additiona
time to consider the appropriateness of the plea in |ight of
the advi sement as described in this section

(Brackets in original.)
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and agrees that the Judgnment nust be vacated, "appellate courts
have an i ndependent duty 'first to ascertain that the confession
of error is supported by the record and well-founded in | aw and
second to determ ne that such error is properly preserved and
prejudicial.'™ State v. Veikoso, 102 Hawai ‘i 219, 221-22, 74
P.3d 575, 577-78 (2003) (citing to State v. Hoang, 93 Hawai ‘i
333, 336, 3 P.3d 499, 502 (2000). In other words, the State's
concession of error "is not binding upon an appellate court[.]"
Hoang, 93 Hawai ‘i at 336, 3 P.3d at 502 (quoting Territory v.
Kogam , 37 Haw. 174, 175 (Haw. Terr. 1945)) (internal quotation
mar ks om tted).

The plain | anguage of HRS § 802E-2 obligates the trial
court to provide the inmm gration advisenment "[p]rior to the

commencenent of trial, entry of a plea of guilty or nolo
contendere, or adm ssion of guilt or sufficient facts to any
of fense puni shable as a crine under state law." See § 802E- 2.
See also Rule 11(d) of the Hawai ‘i Rul es of Penal Procedure
("Prior to entry of a plea of guilty or no contest, or adm ssion
of guilt or sufficient facts to any offense punishable as a crine
under state |aw, except those offenses designated as infractions,
the court shall read the advisenent in 8 802E-2, Hawai ‘i Revi sed
Statutes, on the record to the defendant."). Thus, the District
Court was required to provide the advisenent to Vasconcel |l os.
Nevert hel ess, Vasconcellos fails to show this court
where he preserved this error nor has he provided us a conplete
record with the transcripts of all court appearances prior to
trial. Mreover, the District Court's erroneous failure to
provi de the advi senent was harm ess beyond a reasonabl e doubt*
because Vasconcel | os has not argued that the error nmay result in
any adverse inmmgration consequences to himand, thus, has failed
to show he suffered any prejudice. See Bartholonew v. State,

4 We note that HRS 8§ 802E-3 (2014) -- which provides that when the
trial court fails to give the required imm gration advisement set forth in
§ 802E-2, the court must vacate the judgment on motion by the defendant in
cases where the defendant pled guilty or nolo contendere and where the
def endant shows that the conviction may result in certain inmgration
consequences for the defendant -- does not apply here where Vasconcell os did
not plead guilty or no contest and has not shown that his conviction may
result in any adverse inm gration consequences to him

3
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129 Hawai ‘i 427, 301 P.3d 1268, No. CAAP-11-0000622 2013 W
2301500 at *2 (App. May 24, 2013) (SDO) (the Second Grcuit
District Court's failure to conplete the required i mmgration
col l oquy was harnl ess where Barthol onew clainmed to be a U S.
citizen and did not contend that any of the excluded information
was relevant to him.

2. The adm ssion of Vasconcellos's statenents to
O ficer Pa was proper.

Vasconcel |l os argues that the District Court erred in
admtting his statenent to Oficer Pa because the State failed to
show that the statenent was voluntarily nmade. W di sagree.

The State presented testinony regarding the
ci rcunst ances | eading to Vasconcellos's statenent: That upon
arriving at the scene of an autonobile accident, Oficer Pa
appr oached Vasconcel | os, who was standi ng outsi de one of the
vehi cl es, and asked himif he were involved. Upon Vasconcellos's
vol untari ness objection and voir dire of Oficer Pa, the District
Court allowed the state to elicit Vasconcellos's statenent from
Oficer Pa. Gven the context of these proceedings, it appears
that the District Court made an inplicit determ nation that the
statenent was voluntarily given. State v. Ackerman, 128 Hawai ‘i
312, 288 P.3d 130, No. 29469 2012 W 5199176 at *2 (App. Cct. 22,
2012) (SDO (this court held the failure to make an explicit
finding of voluntariness was harnl ess where the record showed
statenents were nade voluntarily). State v. Filoteo, 125 Hawai ‘i
240, 257 P.3d 253, No. 29921 2011 W 2126149 at *4 (App. My 25,
2011) (SDO (this court concluded the famly court had inplicitly
found statenents to be voluntary).

On this record, we see no circunstances whi ch suggest
Vasconcel l os's statement was coerced. See State v. Watt, 67
Haw. 293, 300, 687 P.2d 554, 550 (1984) ("[What transpired here
may be nore aptly described as on-the-scene questioning of brief

duration conducted prior to arrest in public view . . . for
nothing in the record suggests . . . the interrogation was of a
nature likely to subjugate the defendant to the will of her

examner.") W conclude the District Court did not err in
adm tting Vasconcellos's statenent into evidence.
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3. The District Court did not plainly err by admtting
the G tation into evidence.

a. The CGtation was relevant. Oficer Pa could not
positively identify Vasconcellos at trial. Vasconcellos's
signature on the Citation provided evidence that Vasconcell os
received the Ctation, making it nore probable that Vasconcell os
was the person who commtted the offense. Rule 401 of the
Hawai ‘i Rul es of Evidence (HRE).

b. The G tation was not hearsay. The State offered
the Gtation to show that Vasconcell os received the Ctation, not
to prove the truth of any matter asserted therein. See HRE Rule
801 (defining "hearsay").

In any event, as Vasconcellos testified at trial that
he was the driver who "bunped into the van" because he was
| ooking at his tenperature gauge, any error in admtting the
Citation into evidence is not plain error but harm ess beyond a
reasonabl e doubt .

Therefore, IT IS HEREBY ORDERED t hat the Judgnment and
Notice of Entry of Judgnent, entered in the District Court of the
Third Grcuit, Kona D vision on February 26, 2016, is affirned.

DATED: Honol ul u, Hawai ‘i, March 10, 2017.

On the briefs:

Janmes S. Tabe,
Deputy Public Defender,
f or Def endant - Appel | ant . Presi di ng Judge

Charles E. Murray, |11

Deputy Prosecuting Attorney,

County of Hawai ‘i, Associ ate Judge
for Plaintiff-Appellee.

Associ at e Judge





