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NO. CAAP-15-0000944

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

BANK OF AMERI CA, N. A, SUCCESSOR BY MERGER TO BAC HOVE
LOANS SERVI CI NG LP FKA COUNTRYW DE HOVE LOANS
SERVI CI NG LP, Plaintiff-Appellee, v. BRI AN SH GEM
M YAKE, Defendant-Appellant, and MLILANI TOMN
ASSCCI ATI ON, Def endant - Appel | ee, and JOHN DCES 1-
50; JANE DCES 1-50; DOE PARTNERSHI PS 1-50; DOE
CORPORATI ONS 1-50; DOE ENTITIES 1-50; DOE
GOVERNVENTAL UNI TS 1-50, Defendants

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CI RCU T
(CVIL NO 12-1-0676)

SUVMARY DI SPOSI TI ON ORDER
(By: Fujise, Presiding Judge, Reifurth and G noza, JJ.)

Def endant - Appel | ant Bri an Shigem M yake (M yake)
appeal s fromthe "Findings of Fact and Concl usi ons of Law, Order
Granting Plaintiff's Mdtion for Summary Judgnment and for
I nterl ocutory Decree of Foreclosure Filed February 21, 2014" and
the "Judgnent” entered on Novenber 18, 2015 by the G rcuit Court
of the First Grcuit (Crcuit Court).?

On appeal, Myake alleges that the Grcuit Court erred
in granting summary judgnment in favor of Plaintiff-Appellee Bank
of America, N A, Successor by Merger to BAC Hone Loans
Servicing, LP fornmerly known as Countryw de Home Loans Servi cing
LP (Bank of Anerica) because (1) a genuine issue of material fact
remai ned as to whet her Bank of Anerica had standing to foreclose
on the subject nortgage and (2) the Circuit Court should have

The Honorable Bert |I. Ayabe presided.
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given Myake nore time to conduct discovery pursuant to Hawai ‘i
Rul es of Civil Procedure Rule 56(f).

After due consideration of the point raised, the
parties' argunments, the record on appeal, and applicable |egal
authorities we resolve Myake's points on appeal as foll ows.

The Hawai ‘i Supreme Court recently reiterated that
“[i1]n order to prove entitlenment to foreclose, the foreclosing
party nmust denonstrate that all conditions precedent to
forecl osure under the note and nortgage are satisfied and that
all steps required by statute have been strictly conplied with."
Bank of Anerica, N.A. v. Reyes-Toledo, = Hawai‘i _,  P.3d __,
No. SCWC- 15- 0000005, 2017 W. 772603 at *4 (Feb. 28, 2017).
Furthernore, "[a] foreclosing plaintiff nust also prove its

entitlement to enforce the note and nortgage.” 1d. "A
foreclosing plaintiff's burden to prove entitlenent to enforce
the note overlaps with the requirenments of standing in

forecl osure actions as 'standing is concerned with whether the
parties have the right to bring suit.'" 1d., at *5 (brackets
omtted) (quoting Mdttl v. Myahira, 96 Hawai ‘i 381, 388, 23 P.3d
716, 723 (2001)). Because "standing relates to the invocation of

the court's jurisdiction, it is not surprising that standing nust
be present at the commencenent of the case."” Reyes-Tol edo,

at *5. A plaintiff who does not have standing to enforce the
note that has been defaulted on al so does not have standing to
forecl ose on the nortgaged property. See id., at *5.

Li ke the foreclosing bank in Reyes-Tol edo, Bank of

America attached two docunents to its notion for summary judgnent
to denonstrate that it possessed the subject Note: (1) a

decl aration of Lisa K. Townsend-Brown (Townsend-Brown), whereby
Townsend- Brown decl ared that Bank of America, "directly or

t hrough an agent, has possession of the prom ssory note" and

(2) the Note, which was indorsed in blank. Neither docunent
establ i shes Bank of Anerica had possession of the Note at the
commencenent of this action. Because Bank of America failed to
nmeet its burden of denonstrating that it was entitled to judgnent
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as a matter of law, the Crcuit Court erred in granting Bank of
Anerica's notion for sumary judgnent. See Reyes-Tol edo, at *7.?

Ther ef or e,

| T 1S HEREBY ORDERED t hat the "Findings of Fact and
Concl usions of Law, Order Granting Plaintiff's Mtion for Summary
Judgnent and for Interlocutory Decree of Foreclosure Filed
February 21, 2014" and "Judgnent" both entered on Novenber 18,
2015 by the Circuit Court of the First Crcuit are vacated and
this case is remanded for further proceedings.

DATED: Honol ul u, Hawai ‘i, March 30, 2017.

On the briefs:

Gary Victor Dubin and
Richard T. Forrester,
f or Def endant - Appel | ant . Presi di ng Judge

Davi d B. Rosen,
for Plaintiff-Appellee.
Associ ate Judge

Associ ate Judge

2 Because we hold that the Circuit Court erred in granting Bank of

America's notion for summary judgnent, we need not address M yake's remaining
poi nt on appeal.
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