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NO. CAAP-16- 0000446
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

I N THE | NTEREST OF IL

APPEAL FROM THE FAM LY COURT OF THE FIRST CIRCU T
(FCG-S NO. 14-00102)

SUMVARY DI SPCSI TI ON ORDER
(By: Fujise, Presiding Judge, and Leonard and Reifurth, JJ.)

Appel I ants Fat her and Mt her appeal separately fromthe
Decision and Order, filed on May 26, 2016 in the Famly Court of
the First Circuit ("Famly Court"),® which term nated Father's
and Mother's parental rights to their child, IL

On appeal, both Father and Mdther contend that he/she
was not given a reasonable opportunity to reunify with IL; that
there was not clear and convincing evidence that he/she could not
provide a safe famly honme within a reasonabl e period of tineg,
even with the assistance of a service plan; and that it was
reasonably foreseeable that he/she would beconme willing and able
to provide a safe famly home, even with the assistance of a
service plan, within a reasonable period of tinme, not to exceed
two years fromthe child s date of entry into foster care.
Specifically, Father contests findings of fact ("FOF"') 74, 75,
83, and 85, and conclusions of law ("COL") 11-14, and Mot her
objects to FOF 70-72, 83, and 84.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resol ve Father's and Mother's points of error as foll ows:

1 The Honorable Bode A. Uale presi ded.
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"[T]he famly court possesses w de discretion in making
its decisions and those decisions will not be set aside unless
there is a mani fest abuse of discretion.”™ Fisher v. Fisher, 111
Hawai ‘i 41, 46, 137 P.3d 355, 360 (2006) (quoting In re Doe, 95
Hawai ‘i 183, 189, 20 P.3d 616, 622 (2001)). The Famly Court's
FOF are reviewed on appeal under the "clearly erroneous”
standard, while its COL are revi ewed de novo, under the
right/wong standard. 1d. (quoting Doe, 95 Hawai * at 190, 20
P.3d at 623). "Moreover, the famly court is given nmuch | eeway
inits exam nation of the reports concerning a child' s care,
custody, and welfare, and its conclusions in this regard, if
supported by the record and not clearly erroneous, nust stand on
appeal ." 1d. (quoting Doe, 95 Hawai‘ at 190, 20 P.3d at 623).

l. Father's willingness and ability to provide a safe famly
hone.

There was cl ear and convincing evidence that Father was
not wlling and able to provide a safe famly honme, even with the
assistance of a service plan, and that it was not reasonably
foreseeabl e that Father would be able to provide a safe famly
home, even with the assistance of a service plan, wthin a
reasonabl e period of tinme, not to exceed two years fromthe date
| L entered foster custody.

Wiile at the hospital at the tinme of IL's birth, Father
and Mother were involved in two altercations that resulted in
Fat her being warned that he would be barred fromthe hospital
roomif another altercation occurred. Furthernore, according to
Mot her, Father had an extensive history of violence toward her.
The all eged viol ence served as the basis for a tenporary
restraining order ("TRO') that Mdther sought agai nst Father on
Decenber 11, 2014. 1In her application for the TRO, Mbther stated
that on Decenber 8, 2014 Father admtted that he was going to try
to kill Mdther and then kill hinmself; on Novenber 8, 2014, Father
appeared at the Wnen's Institute for Human Services Shelter,

t hreat ened Mot her, and chased her around a gas station next door;
on Novenber 7, 2014 Father punched Mdther's jaw hard twice at a
bus stop in front of others; on Novenber 1, 2014 Father pulled
Mot her's hair and threw her to the ground, kicked her while she

2
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was on the ground, and pinched Mdther's bleeding |ips shut when
she screaned for help; on Septenber 15, 2014 Father pulled Mt her
out of a truck by her hair, threw her onto the street, punched
her nose causing it to bleed, and kicked and sl apped her until
anot her notorist stopped nearby; on Septenber 6, 2014, Father
beat Mother in their bedroomi and on June 13, 2014, Father pulled
Mot her's hair and was yelling at her.

Fat her told the Departnent of Human Services ("DHS")
that he drank al cohol five tines per year and used marijuana
three tines a week. In July 2014 Father was ordered to foll ow
the May 16, 2014 service plan that required himto conplete
subst ance abuse assessnent and recommended treatnent, participate
i n random drug screenings, conplete honme-based parenting
education, and submt to a psychol ogi cal eval uati on and
recommended treatnent after 90 days of sobriety.

DHS reported that Father was termnated fromhis job
after testing positive for crystal nethanphetam ne, and as of
Decenber 2014, had failed to engage in any of the services
described in the May 16, 2014 service plan. Father failed to
appear at a January 8, 2015 periodic review hearing and default
j udgnment was entered against him |In My 2015, DHS reported
Father's continued failure to participate in any services or a
psychol ogi cal evaluation. Father testified that he voluntarily
moved out of the State in May 2015. He also stated that a DHS
soci al worker gave hima |list of services fromthe service plan
to do on the mainl and because DHS does not provide support there.

By May 2016, Father stated that he had conpl eted drug
treatnment and counseling in March 2016, was | ooking into
parenti ng and donestic viol ence classes, but that parenting
cl asses woul d take an additional six nonths. Father, however,
did not present a certificate of conpletion of the substance
abuse cl ass.

Lei Ayat-Verdadero, a DHS social worker, stated that
she was still concerned about donestic abuse in the famly
because Mdther had noved to the mainland to |ive with Father.

Ms. Ayat-Verdadero said that she believed that the donestic
vi ol ence issue could not be resolved within the next six nonths
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because the issue had not been addressed in two years. M. Ayat-
Verdadero testified that Father failed to denonstrate that he
could provide a safe famly hone after failing to engage in
recommended services while in Hawai ‘i, voluntarily noving out of
the state where services were not supported by DHS, and

acknow edgi ng that he had yet to conplete parenting and donestic
vi ol ence classes. Father was not currently able to provide a
safe hone given his past history of violence with Mdther and his
continued relationship with Mdther w thout addressing any
donestic violence issues for over two years, even with the

assi stance of a service plan. Further, she testified that Father
was al so not able to provide a safe famly honme in the
foreseeable future, even with the assistance of a service plan,
not to exceed two years fromApril 29, 2014, when IL entered
foster care.

Fat her clains that DHS made no effort to facilitate his
visit or contact with IL. Therefore, he contends, DHS failed to
provi de an adequate opportunity to reunify with IL. Contrary to
Father's claim he was provided wth a reasonable opportunity to
reunify with IL. Father was initially provided with a service
plan no later than July 2014. By Decenber 2014, Father had
failed to contact DHS to arrange any Chana Tine visits with IL
In May 2015, DHS reported that they had scheduled two visits for
Fat her and had nmade nultiple appointnents to neet with him but
he failed to appear at any and had yet to contact DHS to arrange
a visit. In August 2015, DHS noved to term nate Father's
parental rights. Father failed to visit IL prior to the hearing
to termnate his parental rights in May 2016. Father failed to
engage in any of the services recommended by DHS for
reunification while he was in Hawai ‘i. Father also failed to
conplete all of the recomended services for reunification after
he noved to the mainl and.

1. Mther's willingness and ability to provide a safe famly
honme

There was cl ear and convi nci ng evi dence that Mt her was
not wwlling and able to provide a safe famly honme, even with the
assistance of a service plan, and that it was not reasonably
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foreseeabl e that Mother would be able to provide a safe famly
home, even with the assistance of a service plan, wthin a
reasonabl e period of tinme, not to exceed two years fromthe date
IL entered foster custody on April 29, 2014.

Mot her tested positive for nethanphetam ne when giving
birth to IL. In a May 16, 2014 Safe Fam |y Hone Report, Mother
stated that she drank al cohol once or twice a week and used
met hanphet am ne once a nonth. In May 2014 Mdther was ordered to
follow a service plan that required her to conpl ete substance
abuse assessnent and recommended treatnment, participate in random
drug screening, conpl ete honme-based parenting education, and
submt to a psychol ogi cal eval uati on and recommended treat nent
after 90 days of sobriety.

In an effort to reunify Mother and IL, Mdther agreed
that if she was given custody of IL, she would participate in the
Wnen's Way treatnment program Pursuit of the TRO agai nst Fat her
was a condition of Mother's participation in the program In My
2015, however, Mother failed to appear for a hearing on the TRO
agai nst Fat her despite being infornmed about it by the Wnen's Wy
staff. DHS then reassuned foster custody of IL

Contrary to Mother's assertion that renoval of IL from
her custody after failure to pursue the TRO constituted an
i nadequate opportunity to reunify with IL, DHS was justified in
reassum ng foster custody given Mdther's failure to denonstrate
that she was willing to provide a safe famly hone that
prohi bited contact with Father, a person that had beaten her to
the point where she required treatnment at a hospital. In
addition, Mther stated that she still wanted Father in her life
despite the fact that Father did not participate in services.

Al t hough donestic viol ence classes were not reconmended
for Mother until January 2016, Mdther initially attended two
di fferent donestic violence services. However, Mther did not
want to attend a donestic violence class in Wai pahu and st opped
attendi ng classes in Wai anae after she voluntarily relocated to
the mainland to live with Father. At the tine that Mdther's
parental rights were termnated in May 2016, she still had not
conpl eted donestic violence classes on the nmainland, and
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requested nore tinme to conplete them Mther was unwilling and
unable to provide a safe famly hone for IL, even with the

assi stance of a service plan, because she refused to exclude a
person from her hone that had beat her. It was not reasonably
foreseeabl e that Mt her would become willing and able to provide
a safe famly honme, even with the assistance of a service plan,
not to exceed two years fromApril 29, 2014, the date IL entered
foster custody. Mther voluntarily noved to the mainland to live
wi th Father although famly violence i ssues between Mther and
Fat her had not been resolved and woul d not be resolved within two
years after entry of IL into foster care.

I11. Conclusion

In light of the evidence presented and the standards of
review that we nust apply in evaluating the Famly Court's
deci sion, there was clear and convinci ng evidence that neither
Fat her nor Mother was willing and able to provide a safe famly
home, even with the assistance of a service plan, and that it was
not reasonably foreseeable that Father or Mdther would be able to
do so within two years fromthe date that IL entered foster
custody. Consequently, Father's challenges to FOF 74, 75, 83 and
85, and COL 11-14, and Mdther's objections to FOF 70-72, 83, and
84 are without nerit.

Therefore, IT IS HEREBY ORDERED t hat the May 26, 2016
Deci si on and Order, and the subsequent June 6, 2016 Order
Term nating Parental Rights, filed in the Famly Court of the
First Crcuit, are affirned.

DATED: Honol ul u, Hawai ‘i, February 8, 2017.
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