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NO. CAAP-14- 0000794
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
STATE OF HAVWAI ‘I, Pl aintiff-Appellee,

V.
GENE ANGEL MANCI A, Def endant - Appel | ant

APPEAL FROM THE FAM LY COURT OF THE THIRD CIRCUI T
(FC-CR NO. 11- 1- 0364)

SUMVARY DI SPCSI TI ON ORDER
(By: Reifurth and G noza, JJ., with
Fujise, Presiding Judge, dissenting.)

Def endant - Appel | ant Gene Angel Mancia (Manci a) appeal s
fromthe Judgnent of Conviction and Sentence, filed on April 2,
2014, in the Famly Court of the Third Crcuit (famly court).?
After a bench trial, the famly court found Mancia guilty of
commtting the offense of Abuse of Family or Household Menber, in
viol ation of Hawaii Revised Statutes (HRS) § 709-906 (2014).°?

On appeal, Mancia contends that (1) the famly court
erred in failing to conduct an on-the-record colloquy with Mancia

1 The Honorable LI oyd Van De Car presided, except where otherwi se

i ndi cat ed.

2 HRS § 709-906 provides in relevant part:

(1) It shall be unlawful for any person, singly or
in concert, to physically abuse a famly or household
menber or to refuse conmpliance with the | awful order
of a police officer under subsection (4).
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regarding his waiver of a jury trial, such that his conviction
shoul d be vacated; and (2) the famly court erred in excluding
rel evant evidence in violation of Hawaii Rul es of Evidence (HRE)
Rul e 609 and 609. 1.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
the argunents advanced and the issues raised by the parties, as
well as the relevant |egal authorities, we resolve Mancia's
points of error as follows, and we vacate and remand.

This case arises froman incident that took place in
Papa‘i kou, Hawai ‘i between Mancia and the conpl ai ning W tness
(CW. On Novenber 23, 2011, the State of Hawai ‘i (State) filed a
Complaint alleging that "[Mancia], did intentionally, know ngly
or recklessly physically abuse, [CW, a famly or household
menber[.]" Mancia requested a jury trial and the case was
transferred fromthe famly court to the Crcuit Court of the
Third Circuit (circuit court).?

On April 23, 2012, a "Stipulation to Remand Case to
Hlo Fam |y Court; Waiver of Trial by Jury; Oder"” (Stipulation
To Remand) was filed. The stipulation states that it is based on
Mancia's "Waiver of Right to Trial by Jury" (Wiver Form, dated
April 18, 2012, which was attached thereto and i ncorporated.

After a bench trial, the famly court found Mancia
guilty as charged and sentenced him

(1) Vvalidity of Waiver of Jury Trial

Manci a contends that the famly court failed to obtain
a valid waiver of jury trial, citing Hawai ‘i Suprene Court cases
indicating that a trial court should conduct an oral colloquy in
court to ensure that a waiver of jury trial is know ngly,
intelligently, and voluntarily given. See State v. Baker, 132
Hawai i 1, 6, 319 P.3d 1009, 1014 (2014); State v. Gonez- Lobat o,
130 Hawai ‘i 465, 469, 312 P.3d 897, 901 (2013).

3 The Honorable Greg K. Nakanura presided.
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The State, in turn, responds that a proper witten
wai ver is sufficient to waive jury trial, largely relying on the
pl ai n | anguage of Hawai ‘i Rul es of Penal Procedure (HRPP) Rul e
5(b)(3)* and State v. Beard, No. CAAP-10-0000205, 2012 W. 3030809
(Haw. App. July 25, 2012), an unpublished decision by this court
i ssued prior to Baker and Gonez- Lobat o.

We review questions of constitutional |aw, such as the
validity of a crimnal defendant's waiver of his right to a jury
trial, de novo under the right/wong standard, with the appellate
court exercising its own independent constitutional judgnent
based on the facts of the case. State v. Friedman, 93 Hawai ‘i
63, 67, 996 P.2d 268, 272 (2000).

As an initial matter, the issue of whether Mancia
validly waived his right to a jury trial was not raised before
the trial court. Nevertheless, Mancia requests that we recogni ze
plain error because the "famly court's failure to colloquy
Mancia and obtain a valid waiver of his fundanental right to a
jury trial constitutes reversible error[.]" See HRPP Rule 52(b).
As recogni zed by the suprenme court, a trial court's failure to
obtain a valid waiver of jury trial constitutes plain error that
can be considered for the first tine on appeal. See Gonez-
Lobat o, 130 Hawai ‘i at 469 n.4, 312 P.3d at 901 n. 4.

We consider "the validity of a defendant's wai ver of
his/her right to a jury trial under the totality of the

4 HRPP Rul e 5(b)(3) provides in relevant part:

(3) Jury Trial Election. In appropriate cases, the
def endant shall be tried by jury in the circuit court
unl ess the defendant waives in writing or orally in
open court the right to trial by jury. If the

def endant does not waive the right to a trial by jury
at or before the tinme of entry of a plea of not
guilty, the court shall commt the defendant to the
circuit court for trial by jury.

(Emphasi s added.)
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ci rcunst ances surroundi ng the case, taking into account the
def endant's background, experience, and conduct." Baker, 132
Hawai ‘i at 6, 319 P.3d at 1014 (quoting Friedman, 93 Hawai ‘i at
70, 996 P.2d at 275).

Manci a's Waiver Form attached to and filed with the
Stipulation To Remand, states:

I, GENE MANCI A, have been informed by ny
attorney, Deputy Public Defender BELI NDA CASTILLO
HALL, that | have the right to have a trial by jury
because the maxi mum penalty upon conviction for the
of fense that | am charged with is one year in jail and
a $2,000 fine.

I understand that in a trial by jury, twelve nmen
and women from ny community are chosen by a selection
process, in which |I can be involved, to become ny

jurors. | understand that the job of these twelve
jurors is to listen to the evidence presented at tria
and, based on that evidence, determ ne whether | am

guilty or not guilty of the offense charged.
understand that the verdict of the twelve jurors nust
be unani nous.

I hereby WAIVE (give up) nmy right to a
jury trial and agree to a disposition of my case by
the COURT (the Judge) without a jury.

I make this waiver of my own free choice
and with a clear m nd.

Dat ed: Hil o, Hawaii, 04/18/2012

[ signature]
Gene Manci a
Def endant

There is no indication in the record that a hearing was held
regardi ng Mancia's waiver of jury trial or that an on-the-record
col l oquy was conducted with either of the trial courts.

Mor eover, the State does not point to anything in the record
regardi ng the circunstances as to Manci a's background, experience
and/ or conduct.

I n Baker, the defendant filled out a waiver formto
waive his right to a jury trial. 132 Hawai‘i at 3, 319 P.3d at
1011. The defendant signed his initials next to each paragraph
in the waiver, except for the paragraph that stated: "I am
entering this waiver of ny own free will after carefu
consi deration. No prom ses or threats have been nmade to ne to

4
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i nduce ne to waive ny right to a jury trial." 1d. at 6, 319 P.3d
at 1014. In addition to the waiver, the court conducted an in-
court colloquy with the defendant but the record was silent with
respect to voluntariness. |1d. The suprene court held that the

| ower court failed to adequately ensure that the defendant's

wai ver was valid because the defendant did not initial next to

t he paragraph addressing voluntariness, and the court's on-the-
record colloquy did not address whether the defendant voluntarily
signed the waiver formgiven the lack of initials next to that
specific paragraph. 1d. at 5-7, 319 P.3d at 1013-1015.

The State argues that Baker is distinguishable because
"the witten waiver of jury trial was fundanentally flawed as
there was no indication by the defendant that his waiver was not
a result of threats or duress.” The State also points to HRPP
Rul e 5(b)(3) which states that the "defendant shall be tried by
jury in the circuit court unless the defendant waives in witing
or orally in open court the right to trial by jury." (Enphasis
added.) The State argues that "[n]Jowhere in Rule 5 is the
Def endant required to waive jury trial in witing and orally in
open court." Further, as noted, the State relies on the
unpubl i shed deci sion in Beard.

In Beard, the State raised the question of whether the
| ack of an in-court colloquy regarding the defendant's waiver of
jury trial was a basis to overturn his conviction. Beard, 2012
WL 3030809, at *1. In addressing the defendant's contention that
he had received ineffective assistance of counsel, the Ofice of
Publ i c Defender (OPD) took the position that, "as to the State's
contention that an in-court colloquy is required to obtain a
valid waiver of the right to jury trial where Defendant—-Appel | ant
executed a witten waiver, the OPD respectfully disagrees.” |d.
This court stated that "[a]lthough a colloquy is no doubt
advisable, it is not required for every waiver of a jury trial."
| d.
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Recent suprene court cases, however, indicate that a
court should engage in an on-the-record oral colloquy to ensure
that a waiver of jury trial is made knowi ngly, intelligently, and
voluntarily, even when a witten waiver is executed. Baker, 132
Hawai ‘i at 6, 319 P.3d at 1014; Gonez-Lobato, 130 Hawai ‘i at 469,
312 P.3d at 901. 1In 2013, the suprene court held in Gonez-Lobato
that "while the defendant may execute a witten waiver form the
court should also engage in an oral colloquy with the defendant
to establish that the waiver was know ng, intelligent, and
voluntary." Gonez-Lobato, 130 Hawai ‘i at 469, 312 P.3d at 901
(emphasi s added). In 2014, in Baker, the suprene court noted
that al though HRPP Rul e 5(b)(3) states that a waiver of jury
trial may be given in witing or orally in court, HRPP Rule 23(a)
requires that a defendant's waiver of jury trial be approved by
the trial court, and in turn, "the trial court has an obligation
to ensure, through an appropriate oral colloquy in court, that
t he wai ver was knowi ngly, intelligently, and voluntarily given."
132 Hawai ‘i at 6, 319 P.3d at 1014 (enphasis added).

Here, Mancia signed the Waiver Formon April 18, 2012.
The Waiver Formitself contains only Mancia's signature. The
Stipulation To Remand, to which the Waiver Formwas attached, was
signed by Mancia, the deputy public defender, the deputy
prosecuting attorney, and approved by signature of the circuit
court. However, there was no hearing or colloquy in court
bet ween Mancia and any trial court regarding his waiver of jury
trial. Further, as noted above, the State does not reference
anything in the record regardi ng Manci a's background, experience,
or conduct relevant to whether his waiver was nmade know ngly,
intelligently and voluntarily.

In Iight of Gonez-Lobato and Baker, and the totality of
the circunstances in this case, we cannot say that Mancia's
wai ver of jury trial was entered into knowingly, intelligently,
and voluntarily. Consequently, we nust vacate the judgnent in
this case.
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(2) Evidentiary Hearing

G ven the above, we need not address Mancia's
contention that the famly court erred in excluding certain
evi dence during the bench trial.

Therefore, I T IS HEREBY ORDERED t hat the Judgnent of
Convi ction and Sentence, entered on April 2, 2014, in the Famly
Court of the Third Grcuit, is vacated. The case is remanded to
the famly court for further proceedings consistent with this
Summary Di sposition Order.

DATED: Honol ul u, Hawai ‘i, February 6, 2017.

On the briefs:

Taryn R Tonasa,
Deputy Public Defender, Associ at e Judge
f or Def endant - Appel | ant .

Syl via Wan,
Deputy Prosecuting Attorney, Associ at e Judge
for Plaintiff-Appellee.





