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NO. CAAP-15-0000547
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellant,
V.
| SAAC JEROME GAUB, Def endant - Appel | ee

APPEAL FROM THE CIRCUI T COURT OF THE THIRD CIRCUI T
(CR. NO. 15-1- 097K)

MEMORANDUM OPI NI ON
(By: Fujise, Presiding Judge, Reifurth and G noza, JJ.)

The State of Hawai ‘i (State) appeals fromthe "O der
Granting Defendant's Mdtion to Dismss Count 1 for Lack of
Jurisdiction Due to Insufficient Charging Language filed June 30,
2015 Wthout Prejudice" (Oder Ganting Mdtion to Dismss), filed
on July 23, 2015, in the Crcuit Court of the Third Crcuit
(circuit court).?

On appeal, the State contends that the circuit court
erred when it granted Defendant-Appellee |saac Jeronme Gaub's
(Gaub) "Motion to Dismiss Count 1 For Lack of Jurisdiction Due to
| nsuf ficient Charging Language"” (Mdtion to Dism ss), asserting
that Count 1 of the Conplaint contained the necessary nens rea
and the circuit court had jurisdiction over the case. Count 1 of

1 The Honorable Ronald Ibarra presided.
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the State's Conplaint charged Gaub with commtting Theft in the
Second Degree in violation of Hawaii Revised Statutes (HRS)
§ 708-830(7) (2014) and HRS § 708-831(1)(b) (2014) and/or HRS
§ 708-830(1) (2014) and HRS § 708-831(1)(b).?2

For the reasons discussed below, we affirmthe circuit
court's dismssal of the case w thout prejudice.

| . Background

The State contends that the circuit court erred when it
granted Gaub's Mdtion to D sm ss because Count 1 of the Conpl ai nt
cont ai ned the necessary nens rea to adequately charge Gaub with
Theft in the Second Degree.

Count 1 of the Conpl aint states:

On or about the 6th day of April, 2015, in South
Kohal a, County and State of Hawaii, | SAAC JEROVE GAUB
intentionally received, retained, or disposed of the
property of another, TIRE(S) belonging to LEX BRODI E Tl RE
AND SERVI CE, knowi ng that it had been stolen, with intent to
deprive the owner of the property, and the value of said
property exceeded $300.00 and/or obtained or exerted
unaut hori zed control over the property of another, TIRES(S)
bel onging to LEX BRODI E TI RE AND SERVI CE t he val ue of which
exceeded $300.00 with intent to deprive the owner of the
property thereby comm tting the offense of Theft in the
Second Degree, in violation of Section 708-830(7) and 708-
831(1)(b) and or 708-830(1) and 708-831(1)(b), Hawai
Revi sed St atutes, as anmended.

(Enphasi s added).
In granting the Motion to Dismss, the circuit court

determ ned, in pertinent part, that:

2. The charge of Theft in the Second Degree in Count 1 of
the Conplaint is defective because it fails to allege
the state of mnd as to each el enent of the offense of
Theft in the Second Degree.

3. The charge alleges the mens rea of "intent to
deprive," and this nmens rea does not extend to all of
the elements of the offense of Theft in the Second
Degr ee.

4. Specifically, the State has failed to allege a state
of mnd with respect to the valuation element of Theft
in the Second Degree, as the State has failed to
all ege that the Defendant intended to steal the

2 The State's Conplaint was filed on April 9, 2015, in the District
Court of the Third Circuit, South Kona Division, but the case was transferred
to circuit court on April 14, 2015. The Conpl aint charged ei ghteen counts
agai nst Gaub. However, on July 8, 2015, the State filed a "Motion for Nolle
Prosequi with Prejudice as [to] Counts 2-18 of [the] Conplaint," which was
granted, and thus only proceeded with Count 1.

2



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

statutorily defined value, in this case $300.00, of
the all eged property or to allege that the Defendant
knew that the property's value was at |east $300.00.
5. The charge of Theft in the Second Degree in Count 1 of
the Conplaint is therefore defective because it fails
to state an offense and fails to give the Defendant
adequate notice as to the state of mnd required for
t he offense.

The circuit court thus granted Gaub’'s Motion to Dismiss "wthout
prejudice."
1. Discussion

As noted above, Gaub was charged with Theft in the
Second Degree pursuant to HRS § 708-831(1)(b)%® — which at the
time of this case applied when there was theft of "property or
services the value of which exceeds $300" -- and based on
alternative types of "theft" under HRS § 708-830(1) and (7). The
pertinent sections of HRS § 708-830 provide:

§708-830 Theft. A person commits theft if the person does

any of the followi ng:

(1) Obt ai ns or exerts unauthorized control over property.
A person obtains or exerts unauthorized control over
the property of another with intent to deprive the
ot her of the property.

(7) Receiving stolen property. A person intentionally
receives, retains, or disposes of the property of
anot her, knowing that it has been stolen, with intent
to deprive the owner of the property. It is prim
facie evidence that a person knows the property to
have been stolen if, being a dealer in property of the
sort received, the person acquires the property for a
consi deration that the person knows is far below its
reasonabl e val ue

(Enmphasi s added.)

"Where the statute sets forth with reasonable clarity
all essential elenents of the crine intended to be puni shed, and
fully defines the offense in unm stakable terns readily
conprehensi bl e to persons of common understandi ng, a charge drawn

8 At the time the Conplaint was filed in this case, §708-831(1)(b)
stated in pertinent part:

§708-831 Theft in the second degree. (1) A person
commts the offense of theft in the second degree if the
person conmmits theft:

tbj . Of property or services the value of which
exceeds $300].]

3



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

in the | anguage of the statute is sufficient.”" State v.
Jendrusch, 58 Haw. 279, 282, 567 P.2d 1242, 1245 (1977). Under
HRS § 702-205 (2014), "the essential elenents of an offense are
(1) conduct; (2) attendant circunstances; and (3) results of
conduct." State v. Mta, 124 Hawai ‘i 385, 391, 245 P.3d 458, 464
(2010).

Deci sions by the Hawai ‘i Suprene Court, however, have
determ ned that a charge nust al so appropriately set out the
applicable nens rea to satisfy due process concerns. |In State v.
Nesnmith, 127 Hawai ‘i 48, 53, 276 P.3d 617, 622 (2012), the
suprene court noted that "[i]n sonme cases, however, a charge
tracking the | anguage of the statute defining the offense
neverthel ess violates an accused's due process rights."” Though
not an elenent of the offense, states of mnd or nens rea are
"required to be included in the charges against the defendants in
order '"to alert the defendants of precisely what they needed to
defend against to avoid a conviction.'" State v. Gonzal ez, 128
Hawai ‘i 314, 324, 288 P.3d 788, 798 (2012) (quoting Nesmth, 127
Hawai ‘i at 56, 276 P.3d at 625). Further, "[a] charge that fails
to charge a requisite state of mnd cannot be construed
reasonably to state an offense and thus the charge is dism ssed
Wi t hout prejudice because it violates due process.” State v.
Apol Il oni 0, 130 Hawai ‘i 353, 359, 311 P.3d 676, 682 (2013)
(footnote omtted).

A. Mens Rea Related to the Value of the Property

Wth regard to theft statutes, prior decisions by this
court and the Hawai ‘i Suprene Court support the circuit court's
ruling in this case that the nmens rea of intent applies to the
attendant circunstance regarding the value of the property
involved in the theft. See State v. Cabrera, 90 Hawai ‘i 359, 978
P.2d 797 (1999); State v. Mtchell, 88 Hawai ‘i 216, 965 P.2d 149
(App. 1998). Although both Cabrera and Mtchell addressed
whet her jury instructions were appropriate, both cases held that
the nens rea of intent applied wwth regard to the value of the
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property involved in the respective case.

Starting with the earlier case, Mtchell addressed the
mens rea for the valuation elenment of Theft in the Second Degree
associated with a charge based on HRS § 708-831(1)(b) and HRS
§ 708-830(1), which is simlar to one part of the charge agai nst
Gaub in this case. In Mtchell, this court held that "[p]ursuant
to HRS § 702-207 (1993),“ the state of mnd of "intent' applies
to each material elenent of the offense.” 88 Hawai‘i at 222, 965
P.2d at 155. This court concl uded:

"[t]he material elements of theft in the second degree are
therefore, that the defendant intended to: (1) obtain or
exert unaut horized control over the property of another, HRS
§ 708-830(1); (2) deprive the other of his or her property,
id.; and (3) deprive another of property that exceeds $300
in value (valuation el enment). HRS § 708-831(1)(b)."

Id. This court also stated that "[i]n regards to the third,
val uation el enent, the defendant's state of mnd is critical"”
because "the defendant's state of mnd wth regard to the val ue
of the property determ nes the grade of the offense, and thus
al so determ nes the sentencing that will be inposed upon him or
her." 1d. at 222-23, 965 P.2d at 155-56.

Subsequently, in Cabrera, the Hawai ‘i Suprene Court
addressed the applicable nens rea for the valuation el enent of
Theft in the Second Degree associated with a charge under HRS
§ 708-831(1)(b) and the type of theft set out in HRS § 708-
830(8)(a) (2014).° See 90 Hawai ‘i at 360 n.1, 978 P.2d at 798
n.1. As part of its analysis, the suprene court adopted the
analysis fromMtchell. 90 Hawai‘i at 366-67, 978 P.2d at 804-

05. Moreover, the suprene court stated that

the legislative history specific to HRS ch. 708, pt. 1V,
entitled "Theft and Rel ated Offenses," appears to be silent

4 HRS § 702-207 provides: "[w] hen the definition of an offense
specifies the state of mnd sufficient for the comm ssion of that offense
wi t hout distinguishing among the elenments thereof, the specified state of m nd
shall apply to all elements of the offense, unless a contrary purpose plainly
appears.”

5 HRS § 708-830(8)(a) addresses Shoplifting and provides: "[a] a person

conceal s or takes possession of the goods or merchandi se of any store or
retail establishment, with the intent to defraud."”

5
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as to what state of mnd the legislature intended to require
with regard to the valuation element of the offense of

theft. However, a reading of HRS 8§88 708-830(8)(a) and 708-
831(1)(b) in pari materia . . . with HRS 8§ 708-801(4) and
(5) (1993 and Supp. 1998), against the back drop of HRS §§
702-204, 702-205, and 702-206 (1993), sheds some |light on

the subject.

|d. at 368, 978 P.2d at 806. The suprene court further stated
t hat pursuant to HRS 8§ 702-205, the property val ue requiremnent

for Theft in the Second Degree ($300)

for purposes of HRS § 708-831(1)(b) . . . is an attendant
circumstance of the conduct—.e., the conceal ment or taking
possessi on of the goods or merchandi se of any store or
retail establishment—proscribed by HRS § 708-830(8) (a)

put differently, 'value' in excess of $300.00 is the
"attendant circunstance el ement' of the second degree theft
of fense, within the neaning of HRS § 702-205

Id. The suprene court further addressed HRS § 702-204,° HRS
§ 708-801(4) and (5),” and HRS 8§ 702-206(1)(b).® 1d. at 368-69,

5 HRS § 702-204 (2014) provides:

§702- 204 State of mi nd required. Except as provided in
section 702-212, a person is not guilty of an offense unless
the person acted intentionally, knowi ngly, recklessly, or
negligently, as the |law specifies, with respect to each

el ement of the offense. When the state of mnd required to
establish an el ement of an offense is not specified by the

|l aw, that element is established if, with respect thereto, a
person acts intentionally, knowi ngly, or recklessly.

7 HRS § 708-801(4) and (5) (2014) provide

§708-801 Val uation of property or services. Whenever the
val ue of property or services is determ native of the class
or grade of an offense, or otherwise relevant to a
prosecution, the followi ng shall apply:

(4) When acting intentionally or knowingly with respect to
the value of property or services is required to
establish an element of an offense, the val ue of
property or services shall be prima facie evidence
that the defendant believed or knew the property or
services to be of that value. When acting recklessly
with respect to the value of property or services is
sufficient to establish an element of an offense, the
val ue of the property or services shall be prima facie
evidence that the defendant acted in reckless
di sregard of the val ue.

(5) When acting intentionally or knowingly with respect to
the value of property or services is required to
establish an el ement of an offense, it is a defense

(continued. ..
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978 P.2d at 806-07. Based on all the above provisions, the

suprene court concl uded,

insofar as HRS § 708-830(8)(a) expressly recites that
"intent to defraud" (enphasis added) is the state of m nd
requisite to the conm ssion of theft by "shoplifting," and
in light of HRS § 702-207, which provides in relevant part
that "the specified state of m nd shall apply to al

el ements of the offense, unless a contrary purpose plainly
appears, . . . it would follow, in any event, that the
"intentional" state of m nd attaches to all of the elements
of the offense, including the attendant circunmstance of the
val ue of the property taken. This is precisely the
conclusion that the Mtchell court reached with respect to
second degree theft, in violation of HRS 88 708-830(1) and
708-831(1)(b).

Id. at 369, 978 P.2d at 807. Thus, the suprenme court held that
"in order to convict a defendant of theft in the second degree,
in violation of HRS 88 708-830(8)(a) and 708-831(1)(b), the
prosecution nust prove beyond a reasonabl e doubt that the accused
intended to steal property or services valued in excess of
$300.00." 1d.

As explicitly decided in Mtchell, the offense charged
against Gaub in this case based on HRS 88 708-831(1)(b) and 708-
830(1) requires establishing, inter alia, that Gaub had an
intentional state of mnd regarding the value of the property
being in excess of $300. Gven this requirenent, and in |ight of
t he Hawai ‘i Supreme Court cases related to the inclusion of
applicable nens rea in chargi ng docunents, the charge agai nst
Gaub nust have reflected the mens rea of intent related to the
value of the property involved in the alleged theft.

(...continued)
whi ch reduces the class or grade of the offense to a
class or grade of offense consistent with the
def endant's state of mnd, that the defendant believed
t hat valuation of the property or services to be |ess.
When acting recklessly with respect to the val ue of
the property or services is required to establish an
el ement of an offense, it is a defense that the
def endant did not recklessly disregard a risk that the
property was of the specified val ue

8 HRS § 702-206(1)(b) (2014) provides: "[a] person acts intentionally
with respect to attendant circumstances when he is aware of the existence of
such circunmstances or believes or hopes that they exist."

7
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We cone to the sane conclusion with respect to the
alternative charge agai nst Gaub based on HRS 88 708-831(1)(b) and
708-830(7). W recognize that HRS § 708-830(1), discussed in
Mtchell, and HRS § 708-830(8)(a), discussed in Cabrera, only
contain a single nens rea of intent, whereas the | anguage of HRS
§ 708-830(7) contains both intentional and know ng nens rea.
However, based on the reasoning in Mtchell and Cabrera, as well
as the | anguage of HRS § 708-830(7), we believe it logically
follows that the intentional state of mnd al so attaches to the
val uation el ement for a charge based on HRS 88 708-831(1)(b) and
708-830(7).

HRS § 708-830(7) states in pertinent part that "[a]
person intentionally receives, retains, or disposes of the

property of another, knowing that it has been stolen, with the
intent to deprive the owner of the property.” (Enphasis added.)
As previously discussed, HRS § 708-831(1)(b) provided at the tine
relevant to this case that theft constitutes Theft in the Second
Degree when the property or services involved has a val ue which
exceeds $300. In Cabrera, the supreme court determned that the
val uation el enent based on HRS § 708-831(1)(b) was an attendant
circunstance to the type of theft set out under HRS § 708-
830(8)(a) ("[a] person conceals or takes possession of the goods
or nerchandi se of any store or retail establishnent, with intent
to defraud") (enphasi s added), and that the nens rea of intent
applied to that valuation element. Cabrera, 90 Hawai ‘i at 368,
978 P.2d at 806. W see no basis to differentiate for a charge
under HRS 88 708-831(1)(b) and 708-830(7), as in this case. The
conduct establishing "theft" under HRS 8708-830(7) primarily

i nvol ves intentional conduct, along with knowi ng the property is
stolen. Consistent with Mtchell and Cabrera, we concl ude that
the mens rea associated with the valuation el ement of Theft in

t he Second Degree based on a charge under HRS 88 708-831(1)(b)




NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

and 708-830(7) is intent.?®

In this case, the Conplaint first alleges that Gaub
"intentionally received, retained, or disposed of the property of
anot her, TIRE(S) belonging to LEX BRODI E TI RE AND SERVI CE
knowi ng that it had been stolen, with intent to deprive the owner
of the property, and the value of said property exceeded
$300. 00." (Enmphasis added.) This |anguage, which seeks to
charge under HRS 88 708-831(1)(b) and 708-830(7), cannot
reasonably be read such that Gaub was put on notice that he
conmmitted the alleged conduct with the intent that the val ue of
t he property exceeded $300.

Li kewi se, the second part of the charge reads that Gaub
"obt ai ned or exerted unauthorized control over the property of
anot her, TIRE(S) belonging to LEX BRODIE TI RE AND SERVI CE t he
val ue of which exceeded $300.00 with intent to deprive the owner
of the property.” (Enphasis added.) This portion of the charge,
whi ch seeks to charge under HRS 88 708-831(1)(b) and 708-830(1),
agai n cannot reasonably be read such that Gaub was put on notice
that he conmtted the alleged conduct with the intent that the
val ue of the property exceeded $300.

Because the Conpl aint cannot reasonably be read to
all ege that the nens rea of intent attaches to the val uation
el enent for each of the alternate grounds for the charge, Gaub
was not alerted "of precisely what [he] needed to defend agai nst

° We note that, under HRS § 702-206 (2015), acting "intentionally" and
"knowi ngly" with respect to attendant circunstances is somewhat sim |l ar. HRS
§ 702-206 provides, in relevant part:

8§702-206 Definitions of states of m nd.
(1) “I'ntentionally.”

(b) A person acts intentionally with respect to attendant
circunstances when he is aware of the existence of
such circunstances or believes or hopes that they

exi st.

(2) “Knowi ngly.”

(b) A person acts knowingly with respect to attendant
circunmstances when he is aware that such circunstances
exi st.
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to avoid a conviction." See Gonzal ez, 128 Hawai ‘i at 324, 288
P.3d at 798 (citation omtted). The circuit court did not err in
granting Gaub's Motion to Dismss on these grounds.

B. Mens rea for "obtains or exerts
unaut hori zed control over property"

The State al so challenges the circuit court's granting
of the Motion to Dism ss because it contends the Conpl ai nt
sufficiently alleged the nens rea as to the portion of the charge
stating that Gaub "obtai ned or exerted unauthorized control over
the property of another,” which is based on HRS § 708-830(1).

HRS § 708-830(1) provides that a person commts theft
when "[a] person obtains or exerts unauthorized control over the
property of another with intent to deprive the other of the
property." Thus, the statute does not expressly provide a nens

rea before the | anguage "obtains or exerts unauthorized control
over the property of another."™ However, as held in Mtchell,

[t]he material elements of theft in the second degree are
therefore, that the defendant intended to: (1) obtain or
exert unaut horized control over the property of another, HRS
§ 708-830(1); (2) deprive the other of his or her property,
id.; and (3) deprive another of property that exceeds $300
in value (valuation el enent). HRS § 708-831(1)(b).

Mtchell, 88 Hawai ‘i at 222, 965 P.2d at 155. Thus, under
Mtchell, the nmens rea of intent also attaches to obtaining or
exerting unauthorized control over the property of another.

Here, the relevant portion of the charge under HRS
§ 708-830(1) tracks the I anguage of the statute and does not
specify the nens rea of intent before the conduct of obtaining or
exerting unauthorized control. G ven the requirenents under
Mtchell, the charge does not sufficiently inform Gaub that he
must have had the intent to obtain or exert unauthorized control
over the tires and he was not alerted of what he needed to defend
against to avoid a conviction. See Gonzal ez, 128 Hawai ‘i at 324,
288 P.3d at 798.

C. Jurisdiction
The State contends that the circuit court erred to the
extent its grant of the Mdtion to Dismss indicated a | ack of
jurisdiction. It does not appear, however, that the circuit

10
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court determned that it |acked jurisdiction based on the

deficient charge. It appears that the confusion arises because
Gaub's nmotion was titled "Mdtion to Dismiss Counts 1 for Lack of
Jurisdiction Due to Insufficient Charging Language.” In any

event, on appeal, both parties agree that the issue of
jurisdiction was settled in State v. Schwartz, 136 Hawai ‘i 258,
361 P.3d 1161 (2015), which concluded that "[s]ubject matter
jurisdiction is not abrogated by a charging instrunment that fails

to allege a culpable state of mnd or a statutory el enent
defining the offense[.]" 136 Hawai ‘i at 263-72, 282, 361 P.3d at
1165-75, 1185.

Thus, the circuit court's jurisdiction was not
conprom sed because of its determ nation that the Conplaint was
deficient.

I11. Concl usion

Based on the above, the Order Granting Mdtion to
Dismiss filed on July 23, 2015, by the Crcuit Court of the Third
Circuit, which dism ssed Count | without prejudice, is affirned.

DATED: Honol ul u, Hawai ‘i, January 18, 2017.

On the briefs:

Dal e Yanada,

Deputy Prosecuting Attorney, Presi di ng Judge
for Plaintiff-Appellant.

Jon N. |kenaga,

Deputy Public Defender, Associ at e Judge
f or Def endant - Appel | ee.

Associ at e Judge
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