NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

NO. CAAP-14- 0001053
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
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APPEAL FROM THE DI STRICT COURT OF THE THIRD CIRCU T
(CASE NO. 3DTC- 14- 050186)

SUMVARY DI SPCSI TI ON ORDER
(By: Nakamura, C.J., and Reifurth and G noza, JJ.)

Def endant - Appel | ant Tanner Keawe Ayau (Ayau) was
convicted of operating a vehicle while his |license was suspended
or revoked for operating a vehicle under the influence of an
i ntoxicant (OVLSR-OVUI 1), in violation of Hawaii Revised Statutes
(HRS) & 291E-62(a) (Supp. 2013).! Ayau appeals fromthe Anended

1 HRs 8§ 291E-62(a) provides in relevant part:

(a) No person whose license and privilege to operate a
vehicl e have been revoked, suspended, or otherwi se restricted
pursuant to this section or to part IIl or section 291E-61 or
291E-61.5, or to part VII or part XIV of chapter 286 or section
200-81, 291-4, 291-4.4, 291-4.5, or 291-7 as those provisions were
in effect on Decenber 31, 2001, shall operate or assume actua
physi cal control of any vehicle:

(2) While the person's license or privilege to operate a
vehicle remai ns suspended or revoked[.]
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Judgnent entered by the District Court of the Third GCrcuit
(District Court)? on August 20, 2014.
| .

On appeal, Ayau contends that: (1) the District Court
failed to obtain a valid waiver of his right to testify as
requi red by Tachi bana v. State, 79 Hawai ‘i 226, 900 P.2d 1293
(1995); and (2) there was insufficient evidence to support his
convi ction.

.

Plaintiff-Appellee State of Hawai ‘i (State) concedes
that the District Court failed to obtain a valid waiver from Ayau
of his right to testify as required by Tachi bana. W agree with
this concession as the District Court failed to determ ne whet her
Ayau understood his right to testify. Ayau did not testify, and
we cannot say that the District Court's error was harm ess. See
State v. Hoang, 94 Hawai ‘i 271, 279, 12 P.3d 371, 379 (App.

2000). Accordingly, Ayau is entitled to a newtrial on the
OVLSR- OVUI | char ge.

L1l
Ayau contends that the State presented insufficient
evi dence to show that he acted with a reckless state of mnd with
respect to whether his |license was revoked or suspended for
operating a vehicle under the influence of an intoxicant at the
time he operated his vehicle. W disagree.
A
The State presented the foll ow ng evidence at trial:
On Septenber 28, 2013, Ayau was arrested for operating
a vehicle under the influence of an intoxicant (OVUIl). At that
time, he was given a Notice of Adm nistrative Revocation (Notice
of Revocation), which advised himthat he had a tenporary permt
to drive for 30 days; that within eight days of his arrest, the
Adm ni strative Driver's License Revocation Ofice (ADLRO would
conduct an admnistrative review of the Notice of Revocation and

2 The Honorable Diana L. Van De Car presi ded.
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would mail its decision to him that if the review decision was
to not revoke his license, his license would be returned to him
that if the review decision was to revoke his license, he had six
days to request an adm nistrative hearing to review that

deci sion. The ADLRO i ssued a Notice of Adm nistrative Review
Deci si on which sustained the adm nistrative revocation of Ayau's
Iicense and revoked his license from Qctober 29, 2013, to Cctober
29, 2014. The Notice of Adm nistrative Review Decision was
mai l ed to Ayau on COctober 2, 2013.

On February 19, 2014, Ayau was driving a car when he
was pul l ed over by O ficer Joseph Picadura. Oficer Picadura
testified at trial that Ayau was not able to produce his driver's
license and told Oficer Picadura that "his driver's |icense was
taken away froma DU in 2013." The State also introduced into
evidence the citation issued by Oficer Picadura to Ayau, on
which O ficer Picadura wote that "[Ayau] stated he did not have
his driver's license because it was taken away froma D. U Il. in
Septenber 2013." On cross-exam nation, Oficer Picadura
testified that Ayau also said that he was "in the process of
getting his driver's |license back." The State introduced
certified governnent records showing that Ayau's |icense renai ned
revoked on February 19, 2014, when he was cited by Oficer
Pi cadur a.

B.

When viewed in the light nost favorable to the State,
we conclude that there was sufficient evidence to show that Ayau
acted with a reckless state of mnd. |In other words, that he
consciously disregarded a substantial and unjustifiable risk that
his driver's |license was revoked or suspended for OVU | when he
operated his vehicle on February 19, 2014. See State v. Lioen,
106 Hawai ‘i 123, 131-32, 102 P.3d 367, 375-76 (App. 2004). The
evi dence showed that upon Ayau's arrest for OVU | on Septenber
28, 2013, he was served with the Notice of Revocation which
advised himthat he had a tenporary |license for 30 days, that his
license would be returned if it was not adm nistratively revoked,
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and of the procedures that would apply if his |icense was
revoked. Ayau's license was adm nistratively revoked for OVU I
from Cct ober 29, 2013, to Cctober 29, 2014, and his |license was
not returned to him \Wen he was stopped on February 19, 2014,
Ayau did not have a driver's license, and he admtted that the
reason he did have a license was that it had been taken away

because of his "D.U.Il. in Septenber 2013." Ayau also told
O ficer Picadura that he was "in the process of getting his
driver's license back."” A reasonable inference that could be

drawn fromthis statenent is that Ayau knew his |icense renmai ned
revoked, that is, his statenment of being in the process of
getting his |license back neant that he knew the process of his
license being reinstated had not been conpleted. Under these
ci rcunst ances, we conclude that the State presented sufficient
evi dence that Ayau acted with a reckless state of mnd to support
his OVLSR-OVUI | conviction.
V.

Based on the foregoing, we vacate the District Court's
Amended Judgnent, and we renmand the case for a newtrial on the
OVLSR- OVUI | char ge.
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