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NO. CAAP-14- 0000750
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

VWERNER PLASTERI NG |INC. , a Hawaii corporation,
Cl ai mant - Appel | ant,
Y,

BLACK PEAK CONSTRUCTION, LLC, a Colorado Iimted liability

corporation, THE SHOPS AT WAILEA, L.P., a Delaware limted
partnership; L' OCCI TANE, INC. , a corporation,

Respondent s- Appel | ees,
and
JOHN DOE ONE THROUGH 100; JANE DOE ONE THROUGH 100; X
CORPORATI ON; ABC PARTNERSHI P; AND DEF, LLC,
Respondent s

APPEAL FROM THE CI RCUI T COURT OF THE SECOND Cl RCUI T
(MECHANI C LI EN NO. 13- 1-0004(2))

MEMORANDUM OPI NI ON
(By: Nakarmura, Chief Judge, Reifurth and G noza, JJ.)

Cl ai mant - Appel | ant Werner Pl astering, Inc. (\Werner)
appeals fromthe "Final Judgnent Pursuant to Rule 58 of the
Hawaii Rules of G vil Procedure" (Judgnent), filed on April 4,
2014 in the Crcuit Court of the Second Circuit (circuit court).?
Werner chall enges two orders: (1) the "Order Granting Respondent
Bl ack Peak Construction, LLC s Motion to Dism ss Application for
Mechanic's and Materialman's Lien Filed on April 30, 2013" (Order
Granting Motion to Dismss), filed on Septenber 13, 2013; and (2)
the "Order Denying Caimant Werner Plastering, Inc.'s Non-Hearing
Motion to Reconsider Order G anting Respondent Bl ack Peak

1 The Honorable Peter T. Cahill presided.
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Construction, LLC s Motion to Dismss Application for Mechanic's
and Materialman's Lien filed on April 30, 2013 Based Upon New y
D scovered Evidence" (Order Denying Mtion to Reconsider), filed
on Cctober 2, 2013.

On appeal, Werner contends the circuit court erred: (1)
by granting Bl ack Peak Construction, LLC s (Black Peak) Mdtion to
Di sm ss because Werner had an outstandi ng di scovery request to
Respondent - Appel l ee L' Cccitane, Inc. (L' Gccitane) seeking
docunents, and L' Cccitane had not yet responded to the request;
(2) by denying Werner's Motion to Reconsider because the circuit
court did not consider the additional documents that Werner
attached to its notion; and (3) because Bl ack Peak, which clained
to be an unlicensed general contractor, |acked standing to seek
di sm ssal

For the reasons discussed bel ow, we vacate and renmand.

Brief Background

On April 30, 2013, Werner filed "Werner Plastering,
Inc.'s Application for Mechanic's and Material man's Lien; Notice
of Mechanic's and Material man's Lien and Demand for Paynent"”
(Application for Lien) pursuant to Hawaii Revi sed Statutes (HRS)
Chapter 507, Part Il1. Werner clainmed, inter alia, that (1) on
Decenber 14, 2012, Werner entered into a contract with Bl ack Peak
"to performall the work and to furnish all the materials for
framng of ceiling, walls, and soffits, hanging and taping
drywal | with inperial finish (except for inperial plaster to be
supplied by owner), building and painting of the barricade wall,

painting of all interior walls, denolition of interior and
exterior store front for a project known as 'L' Cccitane-Shops At
VWailea,'" located in Wailea, Maui, Hawai‘i (the Project); (2) the

contract provided that Black Peak woul d pay Werner $48, 546 for
the work; (3) The Shops At Wailea, L.P. (Shops At Wailea) was the
fee owner of the property and granted a | ease for part of the
property to L' Cccitane, which required the inprovenment of the
property; (4) L' Cccitane contracted with Bl ack Peak for the
construction of the inprovenents on the property; (5) Wrner
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provi ded | abor and material for the work and inprovenents on the
property begi nning on or about Decenber 1, 2012; and (6) Bl ack
Peak failed to pay Werner the remai ni ng anount of $37,067.36 for
the | abor and material furnished under the contract between Bl ack
Peak and Werner. Werner attached the "Bl ack Peak Construction
Subcontract Agreenent" (Subcontract) to the Application for Lien.

On July 25, 2013, Black Peak filed "Respondent Bl ack
Peak Construction, LLC s Mtion to Dismss Application for
Mechanic's and Materialman's Lien Filed on April 30, 2013"
(Motion to Dism ss). Black Peak asserted that it was not
i censed pursuant to HRS Chapter 444, and that HRS 8 507-49(b)
precludes lien rights to a subcontractor if the general
contractor is not licensed pursuant to HRS Chapter 444. Thus,
Bl ack Peak asserted that the Application for Lien nust be deni ed.
Al though it styled its notion as a notion to dism ss, Black Peak
attached a declaration of a nmenber of Black Peak, Eric Wancko
(Wancko). Wancko stated that "Bl ack Peak entered into a
Subcontract Agreenment with C aimant Werner Plastering, Inc."” and
"[a]t no time between Decenber 14, 2012, and the present was
Bl ack Peak |icensed under the Hawaii contractor's |icensing
[ aws. "2

According to a declaration by WIIliam Crockett
(Crockett), Werner's counsel, Werner served a request for
production of docunments upon L'Cccitane on August 1, 2013, in
whi ch Wer ner requested:

to inspect and copy each of the foll owi ng documents (as
defined by Rule 34 of the Hawaii Rules of Civil Procedure)
including without limtation contracts, menmoranda
correspondence, other writings, and the like, that |ed
respondent Bl ack Peak Construction, LLC to undertake work at
3750 Wailea Alanui Drive, Wailea, Maui, Hawaii, for a
project know as "L'Occitane Shops at Wailea."

2 Wancko's declaration does not contain any statement that Black Peak

was a general contractor for the Project. At the same time, Werner's
Application for Lien referred to Black Peak as the "Respondent General
Contractor", and the Subcontract between Werner and Bl ack Peak states that

Bl ack Peak had entered into a general contract with L' Occitane dated November
26, 2012.


http:37,067.36
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On August 9, 2013, Shops At Wailea and L' Cccitane filed
"Respondents the Shops of Wailea, L.P. and L' Cccitane, Inc.'s
Limted Joinder in [Black Peak's Motion to Dismss]" (Limted
Joinder). The Shops At Wailea and L' Occitane asserted that they
took no position as to Black Peak's notion, however, if the court
di sm ssed the Application for Lien as to Black Peak it should
al so dismss the Application for Lien as to Shops At Wil ea and
L' Ccci t ane.

On August 14, 2013, Werner filed separate nmenoranda in
opposition to Black Peak's notion and the Limted Joinder. 1In
t he nmenorandumin opposition to the Limted Joi nder, \Werner
argued, inter alia, that pursuant to Hawai ‘i Rules of Civil
Procedure (HRCP) Rule 56(f), it was entitled to additional tine
for discovery to determ ne the nature of the relationship between
Bl ack Peak and L' Occitane. Werner attached Crockett's
decl aration, in which Crockett attested that Wrner's request to
L' Cccitane for docunments had been served on August 1, 2013, and
that L' Cccitane had not yet responded.

On August 23, 2013, the circuit court held a hearing
regardi ng Bl ack Peak's notion. The circuit court orally granted
the notion and di sm ssed Werner's Application for Lien as to all
parties.

On Septenber 6, 2013, Werner filed "C ai mant Werner
Plastering, Inc.'s Non-Hearing Mdtion to Reconsider O der
Granting Respondent's Bl ack Peak Construction, LLC s Mdtion to
Di smiss Application for Mechanic's and Materialman's Lien Filed
April 30, 2013 Based Upon Newly Discovered Evidence" (Mdtion to
Reconsi der) pursuant to HRCP Rule 59(e). The Mdttion to
Reconsi der requested reconsideration based on two docunents that
Werner obtained after the hearing on the Motion to Dismss: (1)
an Application for Building Permt, which l[isted JC Certified
Bui |l ders as the Builder for the Project; and (2) an extract copy
of the Hawaii Contractors License Board, which showed Jerone F.
Canbra as doing business as JC Certified Builders and as a
I i censed general contractor.
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On Septenber 13, 2013, the circuit court filed the
Order Granting Motion to Dism ss.

On Cctober 2, 2013, the circuit court filed the O der
Denyi ng Motion to Reconsi der.

On April 4, 2014, the circuit court filed the Judgnent.

On April 8, 2014, Werner tinely appeal ed fromthe
Judgnent .

Di scussi on

On appeal, Werner contends the circuit court erred when
it granted Bl ack Peak's notion because HRS § 507-49(b) protects
t he general public, not unlicensed general contractors and thus,
Bl ack Peak did not have standing to nove to dism ss Wrner's
Application for Lien. Wrner further contends that the issue as
to whet her Bl ack Peak was the general contractor on the Project
was very nmuch at issue, and that Werner shoul d have been all owed
to obtain docunments fromL' Occitane pursuant to the then-pending
request for docunents. W agree that, under HRCP Rul e 56(f),
Werner deserved additional tinme for discovery given its request
to L' Cccitane that was pendi ng when the circuit court granted
Bl ack Peak's notion.

I n addressing Bl ack Peak's Mdtion to Dismss, the
circuit court was presented with, and considered, facts outside
of the Application for Lien. Therefore, the Motion to Dism ss
was converted into a notion for summary judgnent. \Wng v.
Cayetano, 111 Hawai ‘i 462, 476, 143 P.3d 1, 15 (2006); 808 Dev.,
LLC v. Miurakami , 111 Hawai ‘i 349, 362, 141 P.3d 996, 1009 (2006).
W review de novo, under sunmmary judgnent standards.

HRS chapter 507 Part 1l is titled Mechanic's and
Materialman's Lien. HRS 8§ 507-42 (2006) provides:

8§507-42 \When all owed; |essees, etc. Any person or
associ ation of persons furnishing |labor or material in the
i mprovement of real property shall have a lien upon the
i mprovement as well as upon the interest of the owner of the
improvement in the real property upon which the sanme is
situated, or for the benefit of which the same was
constructed, for the price agreed to be paid (if the price
does not exceed the value of the |labor and materials), or if
the price exceeds the value thereof or if no price is agreed
upon by the contracting parties, for the fair and reasonable

5
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value of all |abor and materials covered by their contract,
express or inplied.

Where the terns of a | ease, contract of sale, or
instrument creating a |life tenancy require the inprovenent
of the real property, the interest of the |lessor, vendor, or
remai nderman in the inprovement and the | and upon which the
same is situated shall |ikewi se be subject to the lien, and
any provision for forfeiture or other penalty against the
| essee, vendee, or life tenant in case of the filing of a
mechanic's or materialman's lien or actions to enforce the
same, shall not affect the rights of |ienors.

HRS § 507-49(b) (2006) provides an exception to the

right to obtain a lien:

§ 507-49 Exceptions.

(b) Anything contained in this chapter to the contrary

not wi t hst andi ng, no general contractor as defined in this chapter
or the general contractor's subcontractor or the subcontractor's
subcontractor who is required to be licensed pursuant to chapter
444 shall have lien rights unless the contractor was |icensed
pursuant to chapter 444 when the inprovenents to the real property
were made or performed, and no subcontractor or subcontractor's
subcontractor so licensed shall have lien rights if the work was
subcontracted to them by a general contractor as defined in this
chapter or the general contractor's subcontractor who was required
to be licensed but was not licensed pursuant to chapter 444.

(Enmphasi s added.) A plain reading of HRS § 507-49(b) provides
that a general contractor (as defined in chapter 507) or a
subcontractor does not have lien rights if the general contractor
is required to be licensed pursuant to HRS chapter 444 and is not
so |icensed.

HRS § 507-41 (2006) defines "CGeneral Contractor" as "a

person who enters into a contract with the owner® for the
i nprovenent of real property."” Further, HRS § 444-9 (2013)

provi des:

"[n]o person within the purview of this chapter shal

act, or assune to act, or advertise, as general engineering
contractor, general building contractor, or specialty contractor

8 HRS § 507-41 (2006) defines "Owner" as:

t he owner of the real property or of any interest therein
who enters into a contract for the inprovenent thereof and
who may be the owner in fee of the real property or of a

| esser estate therein, the |l essee for a term of years
therein, the person having any right, title, or interest in
the real property which may be sold under | egal process, or
a vendee in possession under a contract for the purchase of
the real property or of any such right, title or interest

t herein.
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w thout a license previously obtained under and in conpliance
with this chapter and the rules and regul ations of the
contractors |icense board."

The question of whether Black Peak was a general
contractor related to Werner's work on the Project was a key part
of the dispute before the circuit court. As noted, the
definition of general contractor under HRS 8 507-41 requires a
contract for the inprovenent of real property with the owner of
the property. No party disputes on appeal that whether Bl ack
Peak was a general contractor is a material question of fact in
this case. Gven the circunstances, we agree with Werner that
the circuit court should have all owed Werner additional time for
di scovery pursuant to HRCP Rule 56(f) given the pendi ng request
for production of docunments to L' Cccitane.

HRCP Rul e 56(f) provides:

(f) When affidavits are unavail able. Should it appear from
the affidavits of a party opposing the nmotion that the party
cannot for reasons stated present by affidavit facts
essential to justify the party's opposition, the court may
refuse the application for judgment or may order a
continuance to permt affidavits to be obtained or
depositions to be taken or discovery to be had or may make
such other order as is just.

"The purpose of [HRCP] Rule 56(f) is "to provide an
addi ti onal safeguard against an inprovident or premature grant of
summary judgnent.'" Exotics Hawaii-Kona, Inc. v. E.I. Du Pont De
Nemours & Co., 116 Hawai ‘i 277, 307, 172 P.3d 1021, 1051 (2007)
(citation omtted). Further,

[t]he rule should be applied with a spirit of liberality.
Al t hough di scovery need not be conplete before a case is

di sm ssed, sunmary judgment is proper only if the nonnovant
has had adequate time for discovery. To this end, Rule 56(f)
allows a party to request a delay in granting sunmary
judgment if the party can make a good faith showi ng that
post ponement of the ruling would enable it to discover
addi ti onal evidence which m ght rebut the movant's showi ng
of the absence of a genuine issue of material fact. The
party is required to show what specific facts further

di scovery m ght unveil

Id. at 308, 172 P.3d at 1052 (citation omtted, block fornat
altered).
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Werner asserted below that it was entitled to
additional tinme for discovery pursuant to HRCP Rul e 56(f) because
L' Cccitane had not yet responded to Werner's request for
docunents, which sought "contracts, nenoranda, correspondence,
other witings, and the like, that |ed respondent Bl ack Peak
Construction, LLC to undertake work™ for the Project.

Whet her Bl ack Peak was a general contractor related to
Werner's work on the Project is relevant to whether Werner may be
entitled to a lien. That is, given the undi sputed evidence that
Bl ack Peak was not |icensed under the Hawaii contractor |icensing
| aws, Werner would be barred fromobtaining a lien if indeed
Bl ack Peak was a general contractor. |f, however, Black Peak
acted in a different capacity — for instance as an agent of the
owner, as Crockett hypothetically argued bel ow — Wrner may be
entitled to a lien regardl ess of Bl ack Peak's contractor
licensing status. Discovery was ongoi ng when the circuit court
consi dered Bl ack Peak's notion and, in particular, Wrner's
out standi ng request for docunents was pending at the tine.
Werner's discovery request to L' Occitane directly addressed the
rel ati onship between L' Cccitane and Bl ack Peak for the Project
and was rel evant to whether Black Peak was in fact a general
contractor for the Project. See Exotics Hawaii-Kona, Inc., 116
Hawai ‘i at 308, 172 P.3d at 1052. The circuit court abused its
di scretion in not allowng Werner tine to obtain a response to
its pending discovery request to L' Occitane and summary j udgnent
was thus prenmature.

Because the circuit court erred in granting Bl ack
Peak's notion, we need not address Werner's Mtion to Reconsider.

As to Werner's final point of error, asserting that
Bl ack Peak did not have standing to seek dismssal, we sinply
note that Werner nanmed Bl ack Peak as a party to this lien action.
G ven these circunstances, we see no basis to conclude that Bl ack
Peak | acked standing to seek dism ssal.
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Concl usi on
Based on the above, the "Final Judgnent Pursuant to
Rul e 58 of the Hawaii Rules of Civil Procedure,” filed on Apri
4, 2014, in the Crcuit Court of the Second G rcuit, is vacated.
This case is remanded to the circuit court for further
proceedi ngs consistent with this opinion.
DATED: Honol ul u, Hawai ‘i, January 18, 2017.
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