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NO. CAAP-15-0000522 A ND CAAP-15- 0000523

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
NO. CAAP- 15- 0000522

STATE OF HAVWAI ‘I, Plaintiff-Appellee, v.
PATRI CK TAKEMOTO, Def endant - Appel | ant
(CR NO 11-1-0459)

AND

NO. CAAP-15- 0000523

STATE OF HAWAI ‘I, Plaintiff-Appellee, v.
PATRI CK K. TAKEMOTQO, Def endant - Appel | ant
(CR NO 11-1-0857)

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CIRCU T

MEMORANDUM OPI NI ON
(By: Nakamura, C.J., and Reifurth and G noza, JJ.)

I n Case No. CAAP-15-0000522, Defendant- Appel | ant
Patrick K. Takenoto appeals fromthe Order of Resentencing, filed
on June 19, 2015 in C. No. 11-1-0459. 1In Case No. CAAP-15-
0000523, Takenoto appeals fromthe Order of Resentencing, filed
on June 19, 2015 in C. No. 11-1-0857. Both Orders of
Resentencing were entered by the Crcuit Court of the First
Circuit ("Circuit Court").¥ On August 5, 2015, the appeals were
consolidated. On appeal, Takenoto alleges that the Crcuit Court
erred:? (1) "by ordering consecutive sentences, wthout notice,

= The Honorable Steven S. Al m presided.

< Takemot o' s points of error are restructured for clarity.
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to a conviction occurring after the conviction in the instant
cases"; (2) "by 'not stating on the record at the tine of
sentenci ng the reasons for inposing a consecutive [instead of a]
concurrent sentence'"; (3) when it did not ensure that Takenoto
had the benefit of, or waived counsel, when he was convicted in
Cr. No. 13-1-1535; and (4) "by overruling another trial court's

order without finding a cogent reason to do so."

| . Backgr ound

In Cr. No. 11-1-0459, Takenoto was charged with
Terroristic Threatening in the First Degree, Crimnal Property
Danmage in the Third Degree, and Crimnal Property Damage in the
Fourth Degree, as the result of an incident where Takenoto swung
a baseball bat at his sister and then proceeded to damage
vehi cl es belonging to his sister and her boyfriend. In Cr. No.
11-1-0857, Takenoto was charged with Terroristic Threatening in
the First Degree, Crimnal Property Danage in the Second Degree,
Crimnal Property Danmage in the Third Degree, and Crim nal
Property Damage in the Fourth Degree, as the result of an
i nci dent where Takenoto threatened to kill a man and his famly
with a netal blade and a kitchen knife, and then proceeded to
damage the man's vehicle with the netal bl ade.

On August 30, 2011, the Grcuit Court referred Takenoto
to the Mental Health Court for assessnent and possi bl e adm ssion
in both crimnal cases. The Mental Health Court deni ed Takenoto
adm ssion on January 18, 2012, because Takenoto's "speedy tri al
rights are tolled only until the next schedul ed court date.” On
January 20, 2012, Takenoto entered guilty pleas in both cases.¥#

On April 13, 2012, the Crcuit Court sentenced Takenoto

8l On January 18, 2012, Takenmoto changed his plea to the offenses
charged in Cr. Nos. 11-1-0459 and 11-1-0857 and signed Guilty Plea forms in
each case. In Cr. No. 11-1-0857, Takemoto had a plea agreenment with the State
in which he pled guilty to Counts I-11l, but as to Count IV, pled guilty to a
reduced charge of Crim nal Property Damage in the Fourth Degree.

4/ The Honorable Richard W Pollack presided over the change of plea

proceedi ngs and origi nal sentencing.
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to concurrent ternms of HOPE probation¥ on all counts in both
cases, with the sentences in each case to run concurrent with the
other. In addition, and anong other things, the Crcuit Court
sentenced Takenoto to a nine-nonth termof incarceration in Cr.
No. 11-1-0459 and ten-nonth termin C. No. 11-1-0857 with credit
for tinme served in both cases.

Wi |l e on HOPE probati on¥ Takenoto's probation officer
filed notions to nodify and revoke Takenoto's probation in both
cases. On Septenber 28, 2012, the probation officer filed
notions for nodification of probation stating that Takenoto
failed to submt to a urinalysis test on Septenber 18, 2012. The
Circuit Court later noted that no violation occurred because
Takenoto signed in for the urinalysis test, but no record of the
test was found, and no further action was taken on the notions.

On May 20, 2013, Takenoto admitted to his probation
of ficer that he had used marijuana a few days earlier causing the
probation officer to file notions for nodification of probation
in both cases on May 21, 2013. On May 22, 2013, at the hearing
on the May 21, 2013 notions for nodification of probation, the
Crcuit Court found that there was a violation of probation,
cauti oned Takenoto to conply with the terns and conditions of his
probation, and inposed a sentence of tine served.

On Cctober 15, 2014 Takenoto's probation officer filed
a notion for revocation of probation because Takenoto vi ol ated
the terns and conditions of his probation when he was convi cted
of attenpted assault in the second degree and terroristic
threatening in the first degree on March 5, 2014.” The Circuit
Court continued the hearing on the notion for approxi mately eight

5/ " HOPE" stands for Hawai‘i's Opportunity Probation with Enforcement
probati on program

8/ The Honorable Steven S. Al m presided while Takemoto was i n HOPE
probation, and al so during Takemoto's re-sentencing.

7 Takemot o attached the Judgnment from State v. Takemoto, Cr. No. 13-

1- 1535 as Appendix C to his opening brief. Wiile, generally, an exhibit that
does not appear to be part of the record on appeal will not be considered

Haw. R. App. P. 28(b)(10) ("Anything that is not part of the record shall not
be appended to the brief, except as otherwi se provided in this rule."), the
State requested that this court take judicial notice of the change of plea and
judgment in Cr. No. 13-1-1535 as discussed in section I11(3).

3
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months. Wthin that tine peirod, on February 12, 2015,
Takenoto's counsel orally noved to withdraw from furt her
representation of Takenoto

on the basis that the pending motion before the court,
revocation indicates a conviction of a charge that he pled to
before Judge Gari bal di. It's a 2013 case. It's indicated
that he alleges that we did not properly advise himthat he
woul d be |ooking at the consecutive or repeat possible
sentencing in his case.

The Gircuit Court granted counsel's oral request to w thdraw

On June 19, 2015, the Circuit Court granted the notion
to revoke Takenoto's probation. At the hearing, the court
acknow edged defense counsel's statenent that Takenoto coul d not
serve a termof probation and a termof inprisonnment at the sane
time. Takenoto agreed that he was in violation of his probation
when he was convicted on March 5, 2014 before Judge Gari bal di,
and the Grcuit Court took judical notice of the records and
files fromCr. No. 13-1-1535. The Crcuit Court found that "M.
Takenot o has inexcusably failed to conply with a substanti al
requi renent inposed as a condition of probation and that such
failure to conply was unreasonable.” Wth regard to re-
sentencing, the State requested open terns in Cr. Nos. 11-1-0459
and 11-1-0857 and restitution. Defense counsel agreed, but
requested that everything, including the sentence fromCr. No.
13- 1- 1535, run concurrent. The Grcuit Court sentenced Takenoto
to restitution and five years of incarceration for both cases, to
run concurrently with each other, but to run consecutive to the
sentence in Cr. No. 13-1-1535.%¥

Def ense counsel objected, asserting that in C. No. 13-
1- 1535, Judge Garibaldi "ordered that the term of inprisonnent be
served concurrently with any other termof inprisonnment[,]" and

= Specifically, Takenoto was resentenced as follows:

[1ln Crimnal No. 11-1-459 [Case No. CAAP-15-522], five
years in prison in Count 1, one year in prison in Count 2,
one year in prison in Count 3. And in Crimnal No. 11-1-857
[ Case No. CAAP-15-523] it's five years in prison, Count 1,
five years in prison in Count 2, and a year in prison in
Count 3. I don't believe the petty m sdemeanor is still

wi th us. Uh, but if it is, it's 30 days in jail for that.
Al'l of those are to be run concurrently with each other but
runni ng consecutive to the assault in Judge Garibaldi's
case.

4
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shoul d therefore preclude the Grcuit Court from making Cr. Nos.
11-1-0459 and 11-1-0857 run consecutively to C. No. 13-1-1535.
The Gircuit Court disagreed, stating,

I disagree. You can appeal that. She was operating before
me. This case - | mean before | ruled on this. This was not
part of a plea agreenment that was there as far as | understand
it, and she just proceeded and gave him the five years in
prison. So she can at that point have it run concurrently
wi th anything that was sentenced at the time, but she can't
bind a future judge's ruling which is what she'd be able to do
with me. That isn't the way the | aw works.

Takenot o' s counsel continued to argue that "[HRS 8] 706-606
reasoni ng doesn't conport with this court's . . . finding that it
shoul d run consecutive[.]" The Grcuit Court determ ned,

He was convicted. But instead of being sent to prison, he was
put on probation for these felony counts of terroristic
threatening in the first degree. . . . And then while he was
on probation he went out and comm ted anot her violent felony.
So that's separate. He got the five years in prison

So I'm |l ooking at his behavior on probation for these
[terroristic threatening in the first degree convictions]
And now he's convicted of a new violent felony. The statutes
give me the right to sentence himas | think appropriate, and
I think consecutive sentencing is needed to protect the other
menbers of his famly and the public.

Takenoto tinely appealed the two June 19, 2015 Orders of
Resentencing to this court. W affirm

1. STANDARD COF REVI EW

Sent enci ng

A sentencing judge generally has broad discretion in
i mposing a sentence. The applicable standard of review for
sentencing or resentencing matters is whether the court
commtted plain and manifest abuse of discretion in its
deci si on. Factors which indicate a plain and mani fest abuse
of discretion are arbitrary or capricious action by the judge
and a rigid refusal to consider the defendant's contentions.
And, generally, to constitute an abuse it nust appear that the
court clearly exceeded the bounds of reason or disregarded
rules or principles of law or practice to the substantia
detriment of a party litigant.

State v. Mundon, 121 Hawai ‘i 339, 349, 219 P.3d 1126, 1136 (2009)
(quoting State v. Kahapea, 111 Hawai ‘i 267, 278, 141 P.3d 440,
451 (2006)).

[11. Discussion

(1) I'n Takenoto's first point of error, he clains that
"the [CGrcuit Clourt erred by ordering consecutive sentences,
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w thout notice, to a conviction occurring after the conviction in
the instant cases." Specifically, Takenoto argues that in Cr.
No. 13-1-1535, Judge Gari bal di sentenced Takenobto to a term of
i ncarceration "concurrent wwth any other termof inprisonnment[,]"
and there was no updated presentence diagnosis and report
("PSI"), and, therefore, no notice was given that Takenoto could
be sentenced to consecutive terns for Cr. Nos. 11-1-0459 and 11-
1-0857. Takenoto contends that State v. Sinagoga, 81 Hawai ‘i
421, 918 P.2d 228 (App. 1996), overruled on other grounds by
State v. Vei koso, 102 Hawai ‘i 219, 226 n.8, 74 P.3d 575, 582 n.8
(2003), supports his position. This argunent is without nerit.
Probation shall be revoked "if the defendant has
i nexcusably failed to conply with a substantial requirenent
i nposed as a condition of the order or has been convicted of a
felony." Haw. Rev. Stat. 8§ 706-625(3) (2014). Further, "[w hen
the court revokes probation, it may inpose on the defendant any
sentence that m ght have been inposed originally for the crinme of
whi ch the defendant was convicted." Haw. Rev. Stat. § 706-
625(5).
Accordingly, the plain | anguage of HRS § 706-668. 5,
whi ch sets forth the statutory framework for multiple sentences,
states in relevant part:

(1) If multiple terms of inmprisonment are inposed on a
def endant, whether at the same time or at different
times, or if a term of imprisonment is inmposed on a
def endant who is al ready subject to an unexpired termof
i mprisonment, the terms may run concurrently or
consecutively. Multiple terms of imprisonment run
concurrently unless the court orders or the statute
mandat es that the terms run consecutively.

(2) The court, in determ ning whether the terns i nposed are
to be ordered to run concurrently or consecutively
shall consider the factors set forth in [HRS] section
706- 606.

Haw. Rev. Stat 8§ 706-668.5(1)-(2) (2014).

Here, Takenoto received notice that he coul d be subject
to consecutive sentencing for his convictions. |In both earlier
crimnal cases, Takenoto signed his Guilty Plea formwhere he
acknow edged t hat,

6. I understand that the court may inmpose any of the
following penalties for the offense(s) to which I now
pl ead: the maxi num term of imprisonment, any extended
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termof imprisonment, and any mandatory m ni mumterm of
imprisonment specified above; consecutive ternms of
imprisonment (if nore than one charge); restitution, a
fine; a fee and/or assessment; community service;
probation with up to one year of inprisonment and ot her
terms and conditions.

(Enmphasi s added.) Takenoto al so signed and acknow edged that he
understood the Terns and Conditions of Probation, which stated
that "[u] pon any failure to conply with each of the terns and
condi tions of your probation, including special conditions, the
court may revoke your probation and sentence you to prison or
change or add to the conditions of your probation[,]" for both
Cr. Nos. 11-1-0459 and 11-1-0857. Furthernore, the Grcuit Court
confirmed that Takenoto understood that his signature neant that
he understood the contents of the plea agreenent form

Mor eover, during the June 19, 2015 revocation and
sent enci ng hearing, Takenoto was represented by counsel, who
agreed with the court's assessnent that Takenoto was convicted in
Cr. No. 13-1-1535, waived Takenoto's right to a violation of
probati on hearing, and did not object when the Crcuit Court took
judicial notice of the records and files fromthe conviction
arising fromCr. No. 13-1-1535. Takenoto, hinself, agreed that
he violated his probation and gave up his right to a hearing on
the violation. Accordingly, Takenmoto cannot claimthat he did
not receive notice that he could be subject to consecutive
sentences at the June 19, 2015 hearing. Cf. State v. Auld, 136
Hawai ‘i 244, 250, 257, 361 P.3d 471, 477, 484 (2015) (affirm ng
this court's holding that a defendant sentenced under HRS § 706-
606.5 was given reasonable notice and afforded the opportunity to
be heard when defendant had the opportunity to oppose the State's
notion for inposition of a mandatory m ni mum sentence, was
represented by counsel at the hearing on the notion, and failed
to object to the trial court's taking judicial notice of the
record in both prior convictions, and therefore did not violate
defendant's due process rights).

Addi tionally, Takenoto contends that the Crcuit Court
erred by not requiring an updated PSI. Takenoto refers to
Si nagoga to support his argunment, but fails to offer any support
for the proposition that an updated PSI was required for
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resentencing. The Hawai ‘i Suprene Court has explained that "[i]n
resentenci ng cases, the ordering of the [PSI] is within the

di scretion of the court.” State v. Fry, 61 Haw. 226, 231, 602
P.2d 13, 17 (1979).

Here, a PSI was prepared after the original conviction
in 2012. No additional PSI was prepared for resentencing on
June 19, 2015. However, because Takenoto was on HOPE probati on,
hi s resentencing judge was the sanme judge nonitoring himwhile he
was serving HOPE probation and was aware of his past issues.
Therefore, the Grcuit Court did not abuse its discretion by not
ordering anot her PSI.

(2) Takenoto's second argunment on appeal is that the
Circuit Court erred by not stating its reasons for inposing a
consecutive sentence rather than a concurrent one. Takenoto
further asserts that while the Crcuit Court gave sone reasons
for the consecutive sentences, the GCrcuit Court failed to
explain "why a consecutive sentence rather than a concurrent one
was required [since t]here was no evidence presented as to why
ot her nmenbers of his famly were in danger due to his behavior."
Takenoto's argunent is without nerit.

The law requires that the sentencing court consider the
fol | ow ng:

The court, in determ ning the particul ar sentence to be
i mposed, shall consider:

(1) The nature and circunmstances of the offense and the
hi story and characteristics of the defendant;

(2) The need for the sentence inposed
(a) To reflect the seriousness of the offense, to

promote respect for law, and to provide just
puni shment for the offense

(b) To afford adequate deterrence to crim nal
conduct ;
(c) To protect the public from further crimes of the

def endant; and

(d) To provide the defendant with needed educationa
or vocational training, medical care, or other
correctional treatment in the nost effective
manner ;

(3) The ki nds of sentences avail able; and
(4) The need to avoid unwarranted sentence di sparities anmong

defendants with simlar records who have been found

8
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guilty of simlar conduct.

Haw. Rev. Stat. 8 706-606 (2014).

In State v. Hussein, 122 Hawai ‘i 495, 509, 229 P.3d
313, 327 (2010), the Hawai ‘i Suprene Court held that a sentencing
court "nmust state its reasons as to why a consecutive sentence
rather than a concurrent one was required."” However,

[a] sentencing court is not required to articul ate and expl ain
its conclusions with respect to every factor listed in HRS §
706-606. Rather, "it is presumed that a sentencing court wil
have considered all factors before inmposing concurrent or
consecutive terms of inmprisonment under HRS § 706-606." Thus,
the sentencing court is required to articulate its reasoning
only with respect to those factors it relies on in inposing
consecutive sentences.

State v. Kong, 131 Hawai ‘i 94, 102, 315 P.3d 720, 728 (2013)
(citations omtted). The Hawai ‘i Suprene Court stated two
purposes for requiring the sentencing court to state on the
record the reasons for inposing a consecutive sentence: (1)
"identify the facts or circunmstances within the range of
statutory factors that the court considers inportant,” and (2)
"confirmfor the defendant, the victim the public, and the
appel l ate court, that the decision to i npose consecutive
sentences was deliberate, rational, and fair." Hussein, 122
Hawai ‘i at 509-10, 229 P.3d at 327-28.

Here, the Circuit Court's reasoning satisfied the two

pur poses set forth in Hussein:

[ DEFENSE COUNSEL] : . . . So the facts, you know, in
terms of the reasoning, the [HRS 8] 706-606 reasoni ng doesn't
conmport with this court's | guess finding that it should run
consecutive for the record.

THE COURT: Okay. Okay. Well, and ny opinion on that
is based on these you're right. He was convicted. But
instead of being sent to prison, he was put on probation for
these felony counts of terroristic threatening in the first
degree, so that was an act of grace. And then while he was on
probati on he went out and committed another violent felony.
So that's separate. He got the five years in prison.

So |I'm |l ooking at his behavior on probation for these
[terroristic threatening in the first degree convictions]
And now he's convicted of a new violent felony. The statutes
give me the right to sentence himas | think appropriate, and
I think consecutive sentencing is needed to protect the other
menbers of his famly and the public.

First, the Circuit Court's statenment that "he was put

on probation for these felony counts of terroristic threatening
inthe first degree. . . . And then while he was on probation he
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went out and conmtted another violent felony[,]" identified the
specific facts or circunstances within the range of statutory
factors that the Grcuit Court considered. See Hussein, 122
Hawai ‘i at 509-10, 229 P.3d at 327-28; see also HRS § 706-606(1)
(where the sentencing court shall consider "the history and
characteristics of the defendant").

Second, the Circuit Court's statenent that "l ooking at
[ Takenot o' s] behavi or on probation for these [terroristic
threatening in the first degree convictions] . . . now he's
convicted of a new violent felony. The statutes give ne the
right to sentence himas | think appropriate, and | think
consecutive sentencing is needed to protect the other nenbers of
his famly and the public,"” denonstrates for Takenoto, the
public, and this court that the decision to inpose consecutive
sentences was deliberate, rational, and fair. See id. at 509-10,
229 P.3d at 327-28. Hussein does not require the Grcuit Court
to provide additional specific exanples for inposing a
consecutive sentence, nor does it mandate that evidence besides
Takenoto's prior conviction for threatening his sister nust be
presented as to why Takenoto woul d be a danger to his famly due
to his behavior. Accordingly, the Grcuit Court did not abuse
its discretion when stating its reasons for consecutive
sent enci ng.

(3) In his third point of error on appeal, Takenoto
argues that the Crcuit Court erred by not ensuring that he
ei ther was represented by counsel or waived his right to counsel
in C. No. 13-1-1535. |In support of his contention, Takenoto
refers to Sinagoga, which held "if a sentencing court gives
consideration to the defendant's previous convictions in choosing
to i npose consecutive, rather than concurrent, terns of
i nprisonnment, the court nust ensure that any prior felony,
m sdeneanor, and petty m sdeneanor conviction relied on was a
counsel ed one." 81 Hawai ‘i at 435, 918 P.2d at 242 (citing
United States v. Tucker, 404 U. S. 443, 447 (1972)).

Takenoto raises this issue for the first tinme on
appeal. HRAP Rule 28(b)(4) provides, "[p]oints not presented in
accordance with [HRAP 28(b)] will be disregarded, except that the

10
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appellate court, at its option, may notice a plain error not
presented." Moreover, "[a]s a general rule, if a party does not
raise an argunment at trial, that argument will be deened to have
been wai ved on appeal; this rule applies in both crimnal and
civil cases." State v. Mses, 102 Hawai ‘i 449, 455-56, 77 P.3d
940, 946-47 (2003). Accordingly, Takenoto's argunent is waived.

However, even if we review Takenoto's contention under
plain error, any such error was harm ess. The No Contest Plea
formand the Judgnent in Cr. No. 13-1-1535 establish that
Takenmot o was represented by counsel at the time of his plea.¥
| nasnuch as this is a fact "capable of accurate and ready
determnation[,]" Haw. R Evid. 201(b), we take judicial notice
of Takenpto's representation by counsel in Cr. No. 13-1-1535 and
conclude that any error in failing to place that fact on the
record in the instant case was harnl ess.

(4) Finally, Takenoto asserts that the Crcuit Court
erred when it "overrul[ed] another trial court's order w thout
finding a cogent reason to do so." Takenoto contends that "[t] he
HOPE probation court . . . abused its discretion know ng that the
court in Cr. No. 13-1-1535 had sentenced [ Takenoto] to
i nprisonnment 'concurrent with any other termof inprisonnment.""
Takenoto's argunent is without nerit.

Takenoto received a five-year prison sentence in Cr.
No. 13-1-1535. That case ended with a judgnment of conviction
that included both the final adjudication and final sentence
because Takenoto pled no contest, and was convicted and sent to
prison by Judge Garibaldi. Accordingly, Judge Garibaldi's
sentence was not an interlocutory order that required a
subsequent judge to provide cogent reasons as to why it did not
foll ow Judge Garibaldi's sentence. Further, C. Nos. 11-1-0459
and 11-1-0857 are separate cases fromCr. No. 13-1-1535, and the

= The State argues that,

[i]nformation related to [Cr. No. 1-13-1535] is not in the
record bel ow because [ Takemot o] did not dispute it and in fact
noted to the <court that [Takemoto] would have to be
resentenced to i mpri sonment as he could not be on probation in
the underlying cases at the same time he was serving a
sentence of imprisonment in [Cr. No. 1-13-1535].

11
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sentence in C. No. 13-1-1535 does not bind the subsequent
sentencing ability of the Grcuit Court. Therefore, when Judge
Garibaldi stated that she sentenced Takenpto to a term of

i ncarceration "concurrent wwth any other termof inprisonnment[,]"
it did not bind the Grcuit Court in any |later case. Takenpto's
probation revocation and resentencing in Cr. Nos. 11-1-0459 and
11-1-0857 anobunts to a "later case." Therefore, Takenoto's fi nal
point of error is without nerit.

| V. Concl usion

Based on the foregoing, we affirmthe June 19, 2015
Orders of Resentencing entered in the Grcuit Court of the First
Circuit in C. Nos. 11-1-0459 and 11-1-0857.

DATED: Honol ul u, Hawai ‘i, Novenber 30, 2016.

On the briefs:

Dana S. |shi bashi Chi ef Judge
f or Def endant - Appel | ant .

Loren J. Thonas,

Deputy Prosecuting Attorney, Associ at e Judge
Cty & County of Honol ul u,

for Plaintiff-Appellee.

Associ at e Judge
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