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APPEALS FROM THE CI RCUI T COURT OF THE SECOND Cl RCUI T

MEMORANDUM CPI NI ON
(By: Fujise, Presiding Judge, Reifurth and G noza, JJ.)

In this consolidated appeal, Defendant/Third-Party
Plaintiff-Appellant M yake Concrete Accessories, Inc. (Myake)
appeals fromthe followng orders filed in the Grcuit Court of
the Second Gircuit (circuit court)?®:

(1) the "Order Denying Defendant and Third-Party
Plaintiff Myake Concrete Accessories, Inc.'s Mdtion for Relief
from Court Ordered Settlenment Agreenent Filed on August 15, 2012;
Order Ganting Plaintiffs Shaun and Annett Wight's Mtion to
Conmpel Conpliance with Settl enent Agreenment and Order Filed on
August 10, 2012" (Order Denying Motion for Relief from Settl enent
Agreenent; Order Granting Motion to Conpel Conpliance Wth
Settlenment Agreenent), filed on Novenber 15, 2012;

(2) the "Order Denying Defendant and Third-Party
Plaintiff Myake Concrete Accessories, Inc.'s Mdtion to Set Aside
Garni shee Summons Filed February 13, 2013, and to Rel ease
Gar ni shees Bank of Hawaii, First Hawaiian Bank, and Central
Paci fic Bank, Filed February 21, 2013, and Garni shee Order"”
(Order Denying Motion to Set Aside Garni shee Sumons), filed on
April 8, 2013; and

(3) the "Order Granting in Part and Denyi ng Wt hout
Prejudice in Part Plaintiffs Shaun and Annett Wight's Mdtion to
Conpel Defendant M yake Concrete Accessories Inc. to Execute a
Stipulation for Partial Dismssal Wth Prejudice in Accordance
Wth the Parties' Settlenent Agreenment and for Award of
Attorneys' Fees and Costs Filed June 14, 2013" (Order to Execute
Stipulation for Dism ssal with Prejudice), filed on Septenber 3,
2013.

1 The Honorable Joseph E. Cardoza presided.
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On appeal, Myake contends the circuit court:
(A) erred when it denied Myake's Mdtion for Relief fromthe
Settlenment Agreenent; (B) erred when it granted Plaintiffs-
Appel | ees Shaun and Annett Wights' (the Wights) Mdtion to
Conpel Conpliance with Settlenent Agreenent; (C) erred when it
denied Myake's Motion for Leave to File Suppl enental Answer and
Counterclaim (D) |lacked jurisdiction and erred when it granted
the Wights' Mtion for Entry of Judgnent; (E) | acked
jurisdiction and erred when it issued the garni shee sutmmons and
erred when it awarded attorneys' fees and costs; and (F) |acked
jurisdiction and erred when it granted in part and denied in part
the Wights' Mtion to Conpel Myake to Execute Stipulation for
Partial D sm ssal.

For the reasons discussed below, we affirmin part,
vacate in part, and remand for further proceedings.
| . Background

Thi s appeal involves challenges to post-judgnent orders
related to a Settlenment Agreenent entered into with the intent of
settling three consolidated civil proceedings.? The consolidated
civil proceedings all arose fromcontract disputes related to the
construction of the Wights' home in Kula, Mui, Hawai ‘.

On January 25, 2012, the Wights, M yake,?® Despins
General Construction, Inc. (Despins),* and Brian Shinonura and
Bri an Shinormura & Associ ates, LLC (Shinonura)® entered the terns

2 The three civil proceedings are: (1) Wight v. Myake, Civil No. 09-
1-0748(3); (2) Despins v. Wight, Civil No. 10-1-0191(3); and (3) Myake v.
Shi momura, Civil No. 11-1-0153(1).

3 On Novenmber 27, 2006, M yake as Surety signed a Uniform Performance
Bond, Assignment of Contract and Agreement Bond (Uniform Performance Bond).
M yake agreed that in the event that Samuel S. Kiyabu dba S. Kiyabu
Construction (Kiyabu) (the general contractor for the Wights' hone) defaulted
under the construction contract with the Wights, Myake, "shall within thirty
(30) days of determ nation of such default, take over and assunme conpl etion of
said Contract and become entitled to the payment of the bal ance of the
contract price."

4 The Wights hired Despins as their general contractor after Kiyabu
defaulted on its obligation as general contractor under the contract for the
construction of the Wights' honme.

5 Shinmonura was the architect of record for the construction of the
Wi ghts' home.
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of their Settlenment Agreenent onto the record. The terns of the
Settlement Agreenent were, in pertinent part, as follows: (1) the
total settlement anobunt was $390,000 to be paid to the Wights
consi sting of $90,000 held by First Hawaiian Bank, $150, 000 paid
on behal f of M yake, $75,000 paid on behalf of Despins, and

$75, 000 paid on behalf of Shinobnura; and (2) "[t]he settlenent
agreenent will be a mutual release and indemity agreenent. All
the parties will be releasing all other parties in this case and
all clains against each other that have been nmade or coul d have
been [made] in this lawsuit."” Each party confirmed on the record
that they agreed to the terns of the Settl enent Agreenent.

On May 25, 2012, Myake filed a Motion to Enforce
Settlenent Agreenment.® M yake argued that the parties had agreed
to all the terms and | anguage in the Settl enent Agreenent except
for the | anguage of the nutual indemification provision that was
agreed to on the record on January 25, 2012. M yake included in
its notion a mutual indemity provision that it argued should be
enforced because it accurately reflected the terns agreed to on
the record. On June 18, 2012, Despins filed a Menorandumin
Qpposition to Myake's Motion to Enforce Settl enent Agreenent or
in the Alternative Cross-Mtion to Enforce Settl enent Agreenent.
Despins requested that the circuit court deny Myake's Mdtion to
Enforce Settlenment Agreenent and instead grant and enforce the
Settl ement Agreenent that Despins attached to its menorandum
which it clainmed accurately reflected the settl enent agreenent
the parties had entered onto the record on January 25, 2012.

On June 20, 2012, the circuit court filed an "Order (1)
Denying [Myake's] Mdtion to Enforce Settl enment Agreenent; (2)
Denying [Despins'] Cross-Mdtion to Enforce Settl enent Agreenent;
and (3) Issuing Court's Order Enforcing Settl enent Agreenent”
(Order Enforcing Settlenent Agreement). |In the order, the
circuit court stated that Myake's and Despins' proposed

5 Many of the filings in this case were filed ex officio in the Circuit

Court of the First Circuit. "The ex officio filing date of any document
prevails over the file-stanmped date to the extent that the dates differ from
each other." Cochrane v. Azman, No. 29562, 2011 WL 661714, at *1 n.3 (Haw.
App. Feb. 22, 2011) (mem op.) (citations omtted).

4
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settlenment agreenents were identical except for

(1) the I anguage in paragraph 4 of each proposed settl enment
agreement relating to mutual indemity, (2) DESPINS
proposed settl ement agreement contains an additiona
paragraph, to wit, paragraph 10 relating to surety's
reservation of rights, and (3) because of the additiona
paragraph i n DESPI NS' proposed settlement agreenment, al
subsequent paragraphs are one nunber higher than the same
paragraphs in M YAKE'S proposed settlement agreement.

The circuit court concl uded:

Whil e the parties have been unable to agree on the
specific |language for the nutual indemity paragraph, there
is no dispute that on January 25, 2012 the parties placed on
the record the essential terms of their settlement
agreement. Wth respect to mutual indemity, the parties
confirmed on the record the foll owing agreenent:

The settlement agreement will be a nutual

rel ease and indemmity agreement. All parties

will be releasing all other parties in [these

cases] and all clainms against each other that

have been made or could have been [made] in

[these | awsuits].

There is no dispute concerning what was placed on the
record on January 25, 2012. Accordingly, the court wil
enforce the nmutual indemity | anguage agreed to by the
parties at the time the settlement agreenment was placed on
the record and not the | anguage proposed by M YAKE and
DESPI NS.

On August 10, 2012, the Wights filed a Motion to
Conpel Conpliance with Settlenment Agreenent and Order. In the
Menorandum i n Support of Mdtion, the Wights stated, "[t]o date,
M yake has not conplied with the terns of the settl enment
agreenent by paying the required consideration” and "the Wights
have not received any paynents fromthe parties of the
consi deration due under the terns of the parties' settlenent
agreenent . "

On August 15, 2012, Myake filed a Mdtion for Relief
From Settl| enment Agreenent pursuant to Hawai ‘i Rules of Cvil
Procedure (HRCP) Rule 7 and 60(b).

On Septenber 25, 2012, Myake filed a Motion for Leave
to File First Supplenental Answer and Counterclai m Agai nst the
Wights. M yake contended that new transacti ons, occurrences,
and events happened since Myake filed its Answer on Novenber 5,
2009, "which entitle Myake to supplenment said Answer with
affirmati ve defenses against the Wights' claimfor paynent under
the Settlenent Agreenent and to al so suppl enent said Counterclaim
by adding clainms for declaratory judgnent, breach of the

5
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Settl ement Agreenent and inpairment of Myake's suretyship
status."

On Novenber 15, 2012, the circuit court filed the O der
Denying Motion for Relief from Settl enent Agreenent; O der
Granting Motion to Conpel Conpliance Wth Settl enment Agreenent.
In the order, the circuit court directed and ordered the Cerk of
the Court to sign the Settl enent Agreenent on behalf of any party
who did not submit their signature pages by Novenber 13, 2012.

On Decenber 17, 2012, Myake filed a Notice of Appeal
fromthe Order Denying Modtion for Relief from Settl enent
Agreenent; Order Granting Motion to Conpel Conpliance Wth
Settl ement Agreenent, which becane appellate case No. CAAP-12-
1085.

On Decenber 17, 2012, the circuit court filed an O der
Denying M yake's Mdtion for Leave to File First Suppl enental
Answer and Countercl ai m Agai nst the Wights (O der Denying Mtion
for Leave to File First Suppl enental Answer and Counterclain.

On Decenber 21, 2012, the Wights filed a Mdtion for
Entry of Judgnent, requesting a Judgnment in favor of the Wights
and agai nst Myake to effectuate the terns and intent of the
Settl ement Agreenent and the Court's Order Conpelling Conpliance.
On January 2, 2013, Myake filed a Menorandum in Qpposition to
the Wights Mdtion for Entry of Final Judgnment. On February 11,
2013, the circuit court filed an Order G anting the Wights'
Motion for Entry of Judgnent. However, the record does not
reflect that a Judgnment was thereafter entered.

On February 13, 2013, the Wights filed five (5)
separate Ex Parte Motions for |ssuance of Garni shee Sunmons, in
whi ch the Wights requested that the circuit court issue
Gar ni shee Surmons directed to Central Pacific Bank, First
Hawai i an Bank, Bank of Hawaii, Territorial Savings Bank, and
Ameri can Savings Bank. The circuit court granted all five of the
noti ons.

On February 21, 2013, Myake filed a Mdtion to Set
Asi de Garni shee Summons. On April 8, 2013, the circuit court
filed the Order Denying Mdtion to Set Aside Garni shee Sunmons,
whi ch included an order that First Hawaiian Bank "pay the Wights

6
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t he sum of $150, 000. 00, interest of $4,767.60 plus per diem
interest of $41.10 after March 15, 2013, attorneys' fees of
$21, 882. 67 and costs of $1,586.33."

On April 12, 2013, Myake filed a Notice of Appeal,
appealing fromthe Order Denying Mdition to Set Aside Garnishee
Summons, whi ch becane appel |l ate case No. CAAP- 13-406.

On June 14, 2013, the Wights filed a Mdtion to Conpel
M yake to Execute a Stipulation for Partial Dismssal in
Accordance with the Parties' Settlenent Agreenent and For Award
of Attorneys' Fees and Costs. The Wights sought an order
conpelling Myake to execute a stipulation for partial dismssal
of all clains by and agai nst Despi ns and Shi nonur a.

On July 3, 2013, the circuit court held a hearing
regarding the Wights' Mtion to Conpel Myake to Execute a
Stipulation for Partial Dismssal. At the hearing, the court
orally ordered the parties to sign a stipulation according to
what they agreed to in the Settl enent Agreenment, which provides
for all parties dismssing all clainms, not a partial dismssal.
The circuit court also authorized the Cerk of Court to execute
the stipulation if the stipulation was not signed within seven
(7) days of the hearing.

On July 15, 2013, a Stipulation for Dismssal with
Prejudice of AIl Cains and AlIl Parties was filed, in which the
Wights, Myake, Despins, and Shinonura stipul ated, pursuant to
HRCP Rule 41(a)(1)(B), that the Conplaints, Third-Party
Compl ai nts, Counterclains, Cross-Clains, and other clains were
di sm ssed with prejudice. Counsel for the Wights, Despins, and
Shi nonura signed the stipulation and the Cerk of Court signed
for Myake's counsel. On Septenber 3, 2013, the circuit court
filed the Order to Execute Stipulation for Dism ssal with
Pr ej udi ce.

On Septenber 6, 2013, Myake filed its Notice of Appeal
fromthe Order to Execute Stipulation for Dismssal with
Prej udi ce, which becane appell ate case No. CAAP-13-3274.
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1. Standards of Review
A.  HRCP Rul e 60(b)

"Acircuit court's denial of a notion for relief from
judgnent filed pursuant to HRCP Rule 60(b) is reviewed for abuse
of discretion." Leslie v. Estate of Tavares, 91 Hawai ‘i 394,
399, 984 P.2d 1220, 1225 (1999). "The trial court abuses its
di scretion when it clearly exceeds the bounds of reason or
disregards rules or principles of law or practice to the
substantial detrinment of a party litigant." I1d. (citation
omtted).

B. Mdtion to Set Aside Garnishee Order

The decision whether to grant or deny a motion to
di ssol ve a garnishee order is a question of law. "Questions
of law are reviewable de novo under the right/wrong standard
of review." Ditto v. MCurdy, 90 Hawai ‘i 345, 351, 978 P.2d
783, 789 (1999) [citations omtted]. Under the de novo or
right/wong standard, this court "exam ne[s] the facts and
answer[s] the question without being required to give any
wei ght to the trial court's answer to it." Pelosi v. Wailea
Ranch Estates, 91 Hawai ‘i 478, 487, 985 P.2d 1045 (1999).

Bank of Haw. v. DeYoung, 92 Hawai ‘i 347, 351, 992 P.2d 42, 46

(2000).
C. Statutory Interpretation
The interpretation of a statute is a question of |aw
revi ewabl e de novo under the right/wong standard. 1d.

I11. Discussion
A Jurisdiction Over Points of Error C and D

This case involves three appeals fromthree "post-
judgnment” orders. The appeal able "judgnment” was the June 20,
2012 Order Enforcing Settlenent Agreenent because under the
collateral order doctrine, an order enforcing a settlenent
agreenent is a collateral order which is appeal able.” Cook v.
Sur. Life lns., Co., 79 Hawai ‘i 403, 407-08, 903 P.2d 708, 712-13
(App. 1995). The June 20, 2012 Order Enforcing Settlenent
Agreenent qualifies as a "judgnment” for purposes of the civil

7 "A collateral order is in that small class of orders which finally
determ nes clainms of right separable from and collateral to, rights asserted
in the action, too inportant to be denied review and too independent of the
cause itself to require that appellate consideration be deferred until the
whol e case is adjudicated." Cook v. Sur. Life Ins., Co., 79 Hawai ‘i 403, 407,
903 P.2d 708, 712 (1995) (citation, internal quotation marks, and brackets
omtted).
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procedure rul es because under HRCP Rule 54(a), a "'[]j]udgnment" as
used in these rules includes a decree and any order from which an
appeal lies." (Enphasis added.) None of the parties appeal ed
fromthe Order Enforcing Settlenment Agreenent and therefore this
court does not have jurisdiction to review the Order Enforcing
Settl ement Agreenent.

However, once the circuit court entered the appeal abl e
"judgnment" (i.e., the Oder Enforcing Settlement Agreenent), any
subsequent post-judgnent orders are appeal able final orders under
Hawaii Revised Statutes (HRS) 8§ 641-1(a) (Supp. 2015) "if the
order[s] end[ed] the proceedings, |eaving nothing further to be
acconplished.” Dtto v. MCurdy, 103 Hawai ‘i 153, 157, 80 P. 3d
974, 978 (2003). The three orders fromwhich Myake appeal ed —
the (1) Order Denying Mtion for Relief from Settl enent
Agreenent; Order Granting Motion to Conpel Conpliance with
Settlement Agreenent; (2) Order Denying Mdtion to Set Aside
Gar ni shee Summons; and (3) Order to Execute Stipul ation for
Dismssal wwth Prejudice —are all final appeal abl e post-judgnent
orders because they ended the proceedi ngs associated with each
order, leaving nothing further to be acconplished. Thus, we have
jurisdiction over the points of error related to the three orders
fromwhi ch Myake appealed. |In these circunstances, where M yake
appeal s from post-judgnent orders and did not appeal froma final
judgnment on all clainms, "this court will only consider other
orders which were prelimnary rulings upon which the subject
Order was predicated or were part of the series of orders which
collectively led to that Oder." Cook, 79 Hawai ‘i at 409, 903
P.2d at 714.

In its opening brief, Myake raises two points of error
(points of error Cand D) related to two orders that were not
referenced in any way in Myake's notices of appeal. |In point of
error C, Myake challenges the circuit court's O der Denying
Motion for Leave to File First Supplenmental Answer and
Counterclaim In point of error Db Myake challenges the circuit
court's Order Granting Motion for Entry of Judgnent. Neither of
the orders addressed in points of error Cor D "were prelimnary
rulings upon which [an appeal ed order] was predicated or were

9
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part of the series of orders which collectively led to [the
appeal ed order]. Cook, 79 Hawai ‘i at 409, 903 P.2d at 714; see
also Chun v. Bd. of Trs. O Enps. Ret. Sys., 92 Hawai ‘i 432, 448,
992 P.2d 127, 143 (2000) ("The notice of appeal 'shall designate
the judgnent, order[,] or part thereof appealed from'" (quoting
Hawai ‘i Rul es of Appellate Procedure (HRAP) Rule 3(c) (1996)).
Therefore, we |ack appellate jurisdiction to address
M yake's points of error C and D regarding the Order Denying
Motion for Leave to File First Supplenmental Answer and
Counterclaimand the Order Granting Entry of Judgnent.

B. Order Denying Motion for Relief From Settl enment
Agr eenent

1.  HRCP Rule 60(b)(3)

M yake asserts that the circuit court erred in denying
M yake's August 15, 2012 Mdtion for Relief From Settl enent
Agr eenent brought under HRCP Rule 60(b)(3). The circuit court
denied Myake's notion in its order issued on Novenber 15, 2012.

Pursuant to HRCP Rule 60(b)(3), Myake contends that
the Wights never intended to performunder the indemity
agreenent and therefore m srepresented their intentions, because
the Wights disagreed that the indemity provision in the
Settl ement Agreenent indemnified Myake against the counterclains
of Sanmuel S. Kiyabu dba S. Kiyabu Construction (Kiyabu), in a
separate litigation between Myake and Kiyabu. That separate
litigation was not consolidated with the three civil actions in
this case, but is related to the construction of the Wights'
hone. 8

HRCP Rul e 60(b) (3) provides:

(b) M stakes; inadvertence; excusable neglect; newy

di scovered evidence; fraud, etc. On motion and upon such
terms as are just, the court may relieve a party or a
party's legal representative froma final judgment, order,
or proceeding for the foll owi ng reasons: . . . (3) fraud
(whet her heretofore denom nated intrinsic or extrinsic),

m srepresentation, or other m sconduct of an adverse

party[.]

8 On March 12, 2009, in Civil No. 09-1-094(3), Myake filed a Conpl ai nt
agai nst Kiyabu. On June 1, 2009, Kiyabu filed a Counterclaimagainst M yake.

10



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

To obtain relief under HRCP Rul e 60(b)(3), "the novant
must, (1) prove by clear and convincing evidence that the verdict
was obt ai ned through fraud, m srepresentation, or other
m sconduct[, and] (2) establish that the conduct conpl ai ned of
prevented the losing party fromfully and fairly presenting his
case or defense." Kawamata Farns, Inc. v. United Agri Prods., 86
Hawai ‘i 214, 252, 948 P.2d 1055, 1093 (1997) (citation omtted).

M yake contends it should be relieved fromits duties
under the settl enent agreenent because the Wights falsely
represented their nutual indemity agreenent on the record.

M yake points to statenents in the Wights' Menorandumin
Qpposition to Myake's Motion for Relief From Settl enent
Agreenent, filed on Septenber 17, 2012, as evidence of the
Wights' msrepresentations to Myake about their intentions to
perform under the indemity provision. The follow ng are the
Wights' statenents that M yake points to as establishing the

Wights' msrepresentations:

M yake incorrectly indicates that "the Wights
m srepresented (intentionally or negligently) their
agreement to indemify [M yake] against the Kiyabu
Counterclaimto induce [Myake] to enter into the Settl enment
Agreenment." As indicated and confirmed in [Shinonura's]
Motion for Reconsideration and Relief from Order filed on
July 18, 2012, all of the parties understood and agreed that
the intent of the settlement was that all of the parties
woul d receive conplete releases from each other and that
parties would not be mred in any further litigation as a
result of actions by a settling party . . . . The intention
that no party would indemify Myake in its pursuit of
claims in the ongoing Kiyabu Lawsuit could not have been
made cl earer to M yake and, as such, there was no
m srepresentation by the Wights. Any suggestion now by
M yake that it entered into the instant settlement unaware
of this, is disingenuous at best.

(Enmphasi s added.) The above statenents nerely provide the
Wights' position with regard to the indemity agreenent. Both
Despi ns and Shinonmura, in other docunents, state a simlar
understanding that no party agreed it would i ndemmify M yake from
claims inits litigation with Kiyabu and the purpose of the
Settlement Agreenent was to release all clains against al
parties to the Settlenment Agreenent.

For exanple, prior to Myake's Mdtion for Relief From
Settl ement Agreenent, on July 18, 2012, Shinonura filed a Mtion

11
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for Reconsideration and Relief from Order Enforcing Settl enment
Agreenment. In its Menorandumin Support of Motion, Shinonura
stated that Myake's attenpt to tender indemification fromthe
Ki yabu | awsuit under the terns of the Settl enent Agreenent was a
"distorted interpretation of the indemity provision[,] is
contrary to the parties' contenplated scope of the indemity[,]
and violates the spirit behind the settlenent reached on January
25, 2012." Shinonura further stated that the intent of the
Settl ement Agreenent was "that the parties would receive conplete
rel eases fromone another.” Thus, the Wights' statenents that
M yake points to do not establish any m srepresentations.

Next, M yake contends under the "objective standard"
set forth in Standard Managenent, Inc. v. Kekona, 99 Hawai ‘i 125,
53 P.3d 264 (App. 2001), that the Wights cannot claimthat they
never m srepresented their intentions because they never stated
on the record that they did not intend to indemify M yake
agai nst any cl ai ns nade by Kiyabu. However, Kekona addresses a
different issue than the issue in this case. M yake quotes from
portions of Kekona in which this court addresses whether "a
bi ndi ng settlenent was in fact fornmed upon the nutual assent of
both parties.” [1d. at 134, 53 P.3d at 273. In this appeal, the
i ssue before this court is not whether there was nutual assent to
forma binding settlenent agreenent. Rather, a binding
settl enment agreenent was established when the circuit court
issued its Order Enforcing Settlenment Agreenent on June 20 2012,
and no party appealed fromthat order. Here, the issue on appeal
i s whether Myake should be relieved fromthe June 20, 2012 Order
Enforcing Settl ement Agreenent under HRCP Rul e 60(b)(3) because
of alleged m srepresentations by the Wights. Thus, the
"obj ective standard" from Kekona is inapplicable to this appeal.

M yake al so asserts argunents in its opening brief that
the summary judgnent standard should apply. 1In the alternative,
M yake contends if summary judgnent is not warranted, Myake is
entitled to an evidentiary hearing on any material questions of
fact. W disagree. Myake did not appeal fromthe June 20, 2012
Order Enforcing Settlenent Agreenent and cannot now contest that
order. The subject Novenber 15, 2012 order relevant to this

12
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appeal was nmade pursuant to HRCP Rule 60(b)(3). Therefore, the
summary judgnent standard is inapplicable to this appeal.

Finally, we find no nerit in Myake's other contentions
that there were m srepresentations or fraud on the part of the
Wights in entering into the Settl enent Agreenent.

M yake fails to show that the Settl enent Agreenent was
obt ai ned through fraud, m srepresentation, or other m sconduct.
Therefore, the circuit court did not abuse its discretion when it
denied Myake's Motion for Relief from Settl enent Agreenent
pursuant to HRCP Rule 60(b)(3).

2. HRCP Rul e 60(b)(5)

Pursuant to HRCP Rule 60(b)(5)° Myake contends the
circuit court should have granted Myake's Mdtion for Relief From
Settl ement Agreenent because Myake's duty to pay the Wights
under the Settl enent Agreenent had been di scharged and no | onger
exi st ed.

HRCP Rul e 60(b)(5) provides that the court may relieve
a party froma final judgnent if "the judgnment has been
satisfied, released, or discharged, or a prior judgnment upon
which it is based has been reversed or otherw se vacated, or it
is no longer equitable that the judgnment shoul d have prospective
application[.]"

In its Mdtion For Relief From Settl enment Agreenent
filed in the circuit court, Myake argued that the Wights
breached the Settl enment Agreenent by refusing to sign it and thus
M yake's suretyship status was sonehow inpaired and its
obl i gations under the Settlenment Agreenent were discharged. On
appeal, Myake cites to provisions in the Restatenent (Third) of
Suretyship and Guaranty, as well as Honol ul u Roofing Conpany V.
Felix, 49 Haw. 578, 605, 426 P.2d 298, 317 (1967), to argue that
its suretyship status was inpaired and it was entitled to a pro
tanto discharge of its duty to pay the Wights under the
Settlenment Agreenent. M yake did not raise argunents based on

® In its opening brief, Myake does not cite to HRCP Rule 60(b)(5) as
the basis for its argument. However, in its Motion for Relief from Settl enent
Agreement, M yake's argument for discharge is made pursuant to HRCP Rul e
60(b) (5).
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the Restatenent (Third) of Suretyship and Guaranty or Felix in
its Motion For Relief From Settl enment Agreenent, thus M yake

wai ved these argunents. See Assoc. of Apartnment Omers of Wil ea
Elua v. Wiilea Resort Co., 100 Hawai ‘i 97, 107, 58 P.3d 608, 618
(2002) ("Legal issues not raised in the trial court are
ordinarily deened wai ved on appeal .").

In any event, the record does not reflect that the
Wights refused to sign the Settl enent Agreenent. M yake
contends that the Wights' refusal to sign the settl enent
agreenent occurred on July 6, 2012, citing to an email exchange
bet ween counsel for the parties.

The enmai| exchange, which occurred after the circuit
court entered its Order Enforcing Settlement Agreenent on June
20, 2012, consisted of the followwing. On July 2, 2012, counsel
for Despins sent an email to counsel for M yake stating:

I have Despins signed page. [Counsel for the Wights] is

obtaining the Wights and will send it to me. [Counsel for
Shimomura] is also getting Shimomura's and will send it to
me. Do you want to send over M yake's signature. Iowill

compile all and send out to everyone with the Final
Settl ement Agreenment and exhibits.

Counsel for M yake responded to counsel for Despins on the sane
day stating "[p]| ease advi se when you receive Wights' and
Shi nonura's signatures.”

On July 5, 2012, counsel for Myake enuail ed counsel for
Despins asking "[a]ny response?" On the sanme day, counsel for
Despi ns responded to counsel for Myake stating, "I should be
getting the Wight's [sic] signature today. | have not heard
from [ Counsel for Shinonura] on the status of Shinmonmura's
signature.”

On July 6, 2012, counsel for Myake enuail ed counsel for
Despins asking "[d]id you get the Wights' signatures yet?"
About an hour later, counsel for Myake again wote an email to
counsel for Despins stating "[l]ooks |ike you m ght need the
Court's assistance if you don't get all signatures by today.
Let's set up a status conference for Monday." Wthin the hour on
t he same day, counsel for Shinomura responded to counsel for
M yake stating "I was not aware that there is a specific deadline
to exchange our respective client's signatures. However, | have
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been informed that Shinmomura's signed agreenent is in the mail.

W w il provide you with a copy as soon as we receive it." Also
within the hour counsel for the Wights responded to counsel for
M yake stating "I was al so unaware of any deadlines. |In any

event, does everyone have their checks?" The response fromthe
Wights stating they were unaware of a deadline and asking if
everyone has their checks ready is apparently what M yake
suggests constitutes the Wights' refusal to sign the Settl enent
Agreenment and thus, the discharge of Myake's responsibility
under the Settl enent Agreenent.

The circuit court's June 20, 2012 Order Enforcing
Settlement Agreenent did not specify a deadline for the parties
to sign the Settlenment Agreenent. Thus, the Wights' statenent
that they were unaware of any deadlines and asking if everyone
had their checks, does not appear to be a refusal to sign the
Settlenment Agreenent. M yake's argunents do not support relief
under HRCP Rul e 60(b)(5).

The circuit court did not abuse its discretion when it
denied Myake's Motion for Relief from Settl enent Agreenent based
on HRCP Rul e 60(b)(5).

C. Order Ganting Mdtion to Conpel Conpliance Wth

Settl ement Agreenent

M yake contends that the circuit court erred when it
granted the Wights' Mtion to Conpel Conpliance with Settl enent
Agr eenent because the Wights' notion "was based sol ely upon
fal se evidence taken out of context[.]" In addition, M yake
contends the Wights' notion should have been deni ed because
M yake's Menorandumin Qpposition to the Wights Mtion to Conpel
Conpl i ance of Settlenment Agreenent attached a decl aration of
Junsuke O suka "show ng specific facts that genuine issues of
material fact existed."

The Wights' August 10, 2012 Mdtion to Conpel
Conpliance Wth Settlenent Agreenment was filed after the circuit
court filed the Order Enforcing Settlenment Agreenent on June 20,
2012. In their notion, the Wights sought an order conpelling
paynment of the anobunts owed to them under the Settl enent
Agreenment. Myake's argunents on appeal are again essentially a
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chal l enge to the June 20, 2012 Order Enforcing Settl enent
Agreenent, fromwhich no party appealed. M yake's argunents thus
| ack nerit.

D. Order Denying Motion to Set Aside Garni shee Summons

M yake contends that pursuant to HRS § 652-1(b) (1993),
the circuit court |acked jurisdiction and erred when it denied
M yake's Motion to Set Aside Garni shee Summobns because there was
not a valid judgnent in place at the tinme the Garni shee Summonses
wer e entered.

The Wights contend that the circuit court did not err
when it denied the Motion to Set Aside Garni shee Sumtmons because
t he Novenber 15, 2012 Order Granting Mdtion to Conpel Conpliance
wth Settlenment Agreenent was an appeal abl e judgnent under HRCP
Rul e 54(a).! Therefore, the Wights contend that their notions
satisfied the requirenents for post-judgnment garnishnment under
HRS Chapter 652. In our view, however, whether an order is an
appeal abl e "judgnent” under HRCP Rule 54(a) is a materially
different issue than whether there is a judgnent which can be
enforced by way of garni shnent.

HRS § 652-1(b) provides:

(b) After judgment. Wages may be garni sheed after
judgment at the rate specified in subsection (a). In any
action brought by a creditor against a debtor, the creditor
may, after judgment rendered in the creditor's favor
request the court to sumon any garnishee to appear
personally, upon a day appointed in the summons for hearing
the cause as against the garnishee, and make ful
di scl osure; or in any action brought in the district court
by a creditor against a debtor, the creditor may, ten days
after judgnment rendered in the creditor's favor, file a
certified copy of the judgment and the creditor's affidavit
as to the anmount due and unpaid on account of the judgnment
with the empl oyer of the judgment debtor and the enpl oyer
shall thereupon either file a disclosure within one week or
shall withhold fromthe wages of the judgment debtor the
amounts as provided herein and pay the same to the judgnment
creditor.

(Enphasi s added.) Additionally, HRS 8§ 652-2 (1993 & Supp. 2015)
provides in pertinent part: "[i]f judgnent is rendered in favor

10 HRCP Rul e 54(a) provides: "'Judgment' as used in these rules
includes a decree and any order from which an appeal lies. A judgnent shal
not contain a recital of pleadings, the report of a master, or the record of
prior proceedings."
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of the plaintiff, and |ikewise in all cases in which the
garni shee i s sutmmoned after judgnent, the garnishee fund, or such
part thereof as may be sufficient for that purpose, shall be
liable to pay the sane.”

"The primary purpose of a garnishnment is to enforce the
paynment of a judgnent." Int'l Sav. & Loan Ass'n. v. Wig, 82
Hawai ‘i 197, 202, 921 P.2d 117, 122 (1996). Further, "[a]
garnishnent 'is an incident to or an auxiliary of judgnent
rendered in [the] principal action, and is resorted to as a neans
of obtaining satisfaction of judgnent by reaching credits or
property of judgnent debtor.'" 1d. (quoting Blacks Law
Dictionary 680 (6th ed. 1990)); see also Frank F. Fasi Supply
Co. v. Wgwamlnv. Co., 308 F. Supp. 59, 61 (D. Haw. 1969)
(stating garnishnment "generally pertains to the satisfaction of
an i ndebt edness out of property or credits of the debtor in the
possession of, or owing by, a third person"); 6 Am Jur. 2d
Attachnent and Garni shnment 8 2 (2008) ("' Garnishnent' is a
proceedi ng in which the property, noney, or credits of a debtor
that are in the possession of another, i.e., the garnishee, are
applied to the paynent of a debt."); 6 Am Jur. 2d Attachnent and
Garni shnent 8 44 (2008) ("As a general rule, a judgnent nust be
definite and certain to be enforceable in a garni shnent
proceeding[.]"). Further, "[t]he remedy of garnishnment under our
statute is limted to actions brought by a 'creditor' against his
"debtor.'" Welsh v. Wods, 47 Haw. 252, 254, 386 P.2d 886, 887
(1963).

Thus, to execute on a judgnent in garnishnent
proceedi ngs, a creditor must first obtain a judgnment in the
creditor's favor that specifies paynent by the debtor to the
creditor. See Wesenberg v. Univ. of Haw., 138 Hawai ‘i 210, 217,
378 P.3d 926, 933 (2016) (recogni zing that additional |anguage in
an anended judgnent, including | anguage that specified anmounts
owed fromthe plaintiff to the defendant, "creates new
obligations and | egal consequences that did not exist under the
Original Judgnent[,]" including that the defendant coul d execute
on the anended judgnent by initiating a garnishnent action);
DeYoung, 92 Hawai ‘i at 353, 992 P.2d at 48 ("It is well
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establ i shed that under our garnishnent statutes, HRS Chapter 652,
the debt nmust be owing at the tine of the service of the
gar ni shee process upon the garnishee, and that if the debt is
contingent, the garnishnent |lien does not attach.")(citation and
internal quotation marks omtted).

On Decenber 21, 2012, the Wights filed a Mdtion for
Entry of Judgnent. On February 11, 2013, the circuit court filed
the Order Ganting Wights' Mtion for Entry of Judgnent.
However, based on a review of the record, a judgnent was never
ent er ed.

Al t hough the Order Conpelling Conpliance with
Settl enment Agreenent was an appeal able order and thus a
"judgnment"” as defined in HRCP Rule 54(a), it did not constitute a
j udgment for purposes of HRS 88 652-1(b) and 652-2. The O der
Conpel ling Conpliance with Settl enment Agreenent was not ot herw se
a judgnment and did not order Myake to pay any sumto the
Wights. The order sinply concluded that the Mtion to Conpel
Compliance with Settlenment Agreenment was granted and it further
ordered that "all parties shall submt their signature pages to
[ counsel for Despins] no |later than Cctober 2, 2012." The Cerk
of Court was directed and ordered to sign the settlenent
agreenent on behalf of any party that did not submt their
si gnature pages by Novenber 13, 2012. Even after the Settl enent
Agreenment was fully executed, with the Court Cerk signing for
M yake, this did not convert the agreenent to a judgnent.

Rat her, the parties then had a binding contractual agreenent.
See Exotics Hawaii-Kona, Inc. v. E.1. Du Pont De Nenoburs & Co.,
116 Hawai ‘i 277, 288, 172 P.3d 1021, 1032 (2007) (stating that
settl enment agreenents are a species of contract and are governed
by principles of contract |aw).

G ven the above, we conclude that the circuit court
erred when it denied Myake's Mdtion to Set Aside Garni shee
Summmons.

E. Stipulation for D sm ssal

M yake contends that the circuit court erred when it
entered the Order to Execute a Stipulation for Dismssal with
Prejudice. M yake contends that the stipul ation nust be vacated
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because it was entered sua sponte, while an appeal was pending,
and wi thout notice to Myake of the court's decision to grant
conplete rather than partial dism ssal, thereby denying M yake
its due process rights.

The Settl enent Agreenent provides:

15. Dismissal Wth Prejudice. Concurrently with the
execution and delivery of this Settlement Agreement and
subj ect to paragraph 11 above, counsel for the Parties shal
execute and cause a stipulation for dism ssal with prejudice
to be filed in the Consolidated Lawsuits in accordance with
Rule 41(a)(1)(B) and (c) of the Hawai ‘i Rules of Civil
Procedure. [ ]

On June 14, 2013, the Wights filed a Mdtion to Conpel
M yake to Execute Stipulation for Partial Dismssal. 1In the
Menorandum i n Support of Mtion, the Wights requested the
circuit court enter an "Order enforcing the terns of the parties
settl enment agreenent by conpelling Myake to execute the
Stipulation for Partial D smssal of all clains by and agai nst
Despins and Shinomura or . . . to have the Oerk of the Court
execut e sai d docunent on behalf of Myake." In the alternative,
the Wights requested that the circuit court dismss the clains
by and agai nst Shi nornmura and Despins pursuant to HRCP Rule 41.

On June 24, 2013, Myake filed its Menorandumin
Qpposition to Motion to Conpel Myake to Execute Stipulation for
Partial Dismssal. |In the nenorandum M yake argued that the
circuit court was not authorized to execute a "stipulation for
partial dism ssal" because the terns of the settlenent agreenent
provided for a "stipulation for dismssal." Thus, to add the
term"partial" constituted an "unauthorized alteration,
amendnent, nodification or change to Paragraph 15 of the
Settlement Agreenent[.]" Myake further argued that the

Wi ghts' proposed Stipulation is unenforceable and nmust be
rejected because (1) the title and text fail to identify the
Wights and M yake as parties being dism ssed, (2) it fails
to identify all of the clains being dism ssed by the Wights
and M yake agai nst Despins and Shimormura and (3) it fails to
identify the parties and claims that remain in the action or
to state that there are no remmining parties and/or clains
in the text.

' This is quoted fromthe final unsigned Settlement Agreement attached
to Myake's Motion for Order Directing Court Clerk to Sign Settl enment
Agreement. The signed Settlement Agreenment is not in the record, however the
parties do not dispute that this |language is in the Settlement Agreenent.
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On July 3, 2013, the circuit court held a hearing on
the Motion to Conpel Myake to Execute a Stipulation for Parti al
Dismssal. At the hearing, with regard to a stipulation for
partial dismssal, Myake stated:

We never agreed to sign this. W agreed to sign a
stipulation for dismssal, that's true. But this was before
[counsel for the Wights], acting in bad faith, stalled that
Ki yabu trial, and now we are sitting here today without a
trial date.

Now, your Honor, the plain fact is that none of the
parties agreed to sign a partial stipulation for dism ssa
and the plain fact is that if this partial stipulation for
di sm ssal is granted, then Despins and Shimmura are going
to be put into bad faith if they are forced to sign it; and
the case still won't be over.

So, your Honor, we believe that the motion should be
deni ed; and that if there is going to be a motion to conpel
t he execution of a stipulation, that it should be, if at
all, on the one which we agreed to sign, and not on one
whi ch nobody has agreed to sign.

The circuit court stated the following at the hearing:

Here, in the Court's view, the parties did enter into
agreement, a settlenment agreement. This particular nmotion
is asking the Court to issue an order with respect to a
stipulation for partial dismssal

What | am going to do today is to order that the
parties sign the stipulation that they agreed to sign — the
stipulation for dism ssal that they agreed to sign at the
time they entered into settlement agreement; and that
relates to all of the parties.

So the order | am going to issue at this time is an
order that requires that to occur; and if doesn't occur

then the clerk of the court is authorized to execute the
stipulation for dism ssal that the parties agreed to. \When
I say, "stipulation for dismssal," | amtalking about the
stipulation the parties agreed to originally, not the
stipulation for partial dismssal

On July 15, 2013, a Stipulation for Dismssal Wth
Prejudice of AlIl Clains and All Parties was filed in which the
Clerk of the Court signed for Myake. Thereafter, on Septenber
3, 2013, the circuit court filed the Order to Execute Stipulation
for Dismssal Wth Prejudice.

Based on the record, Myake's contention that the
circuit court entered the order sua sponte and denied M yake's
due process rights is without nerit. 1In Myake's Menorandumin
Qpposition and at the hearing on the notion, Myake argued that
the Settlenent Agreenent called for a stipulation for dism ssal
with regard to all parties and not a partial stipulation for
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dismssal. Thus, the circuit court essentially entered an order
consistent wth Myake's argunent.

M yake al so contends that the circuit court did not
have jurisdiction to entertain the Wights' notion because M yake
had an appeal pendi ng.

"CGenerally, the filing of a notice of appeal divests
the trial court of jurisdiction over the appeal ed case.” TSA
Int'l Ltd. v. Shimzu Corp., 92 Hawai ‘i 243, 265, 990 P.2d 713,
735 (1999) (citation omtted). However, notw thstanding the
general rule, "the trial court retains jurisdiction to determ ne
matters collateral or incidental to the judgnment, and may act in

aid of the appeal." Id.
In this case, Myake did not appeal fromthe O der
Enforcing Settlement Agreenent. Instead M yake appeals from

several post-judgnment orders. Thus, the pendi ng appeal s did not
divest the circuit court of jurisdiction to address the Wights'
notion related to further enforcenent of the Order Enforcing
Settl ement Agreenent, which was not part of M yake's appeals.

Therefore, the circuit court did not err when it
entered the Order to Execute a Stipulation for Dismssal with
Pr ej udi ce.
I V. Concl usion

Based on the foregoing, the follow ng orders entered by
the Grcuit Court of the Second Circuit are affirnmed:

(1) the "Order Denying Defendant and Third-Party
Plaintiff Myake Concrete Accessories, Inc.'s Mdtion for Relief
fromCourt Ordered Settlement Agreenent Filed on August 15, 2012
Order Ganting Plaintiffs Shaun and Annett Wight's Mtion to
Conpel Conpliance with Settlenment Agreenent and Order Filed on
August 10, 2012," filed on Novenber 15, 2012; and

(2) the "Order Granting in Part and Denyi ng Wt hout
Prejudice in Part Plaintiffs Shaun and Annett Wight's Mdtion to
Conpel Defendant M yake Concrete Accessories Inc. to Execute a
Stipulation for Partial Dismssal Wth Prejudice in Accordance
Wth the Parties' Settlenent Agreenent and for Award of
Attorneys' Fees and Costs Filed June 14, 2013," filed on
Septenber 3, 2013.
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We vacate the "Order Denyi ng Defendant and Third-Party
Plaintiff Myake Concrete Accessories, Inc.'s Mdtion to Set Aside
Garni shee Summons Filed February 13, 2013, and to Rel ease
Gar ni shees Bank of Hawaii, First Hawaiian Bank, and Central
Paci fic Bank, Filed February 21 2013, and Garni shee Oder,"” filed
on April 8, 2013.

This case is remanded to the circuit court for further
proceedi ngs consistent with this Menorandum Opi ni on.

DATED: Honol ul u, Hawai ‘i, Novenber 30, 2016.
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