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NO. CAAP-15- 0000668
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

BERNARD DELRAY SPRAY, Petitioner-Appellee, v.
TERRY L. STEPHENS, Respondent - Appel | ant

APPEAL FROM THE DI STRICT COURT OF THE THIRD CIRCU T
(CVIL NO. 3SS15- 1- 000140)

SUVMMARY DI SPOSI TI ON. ORDER
(By: Foley, Presiding J., Fujise and Leonard, JJ.)

Respondent - Appel | ant Terry L. Stephens (Stephens)
appeals fromthe "Order Ganting Petition for |njunction Against
Harassnent," filed on August 3, 2015 in the District Court of the
Third Crcuit? (district court).

On appeal, Stephens contends (1) a single act of
harassnment is insufficient to grant an injunction agai nst
harassnment pursuant to Hawaii Revised Statutes (HRS) 604-
10.5(a)(2) (Supp. 2015), (2) the date of the harassnment all eged
by Petitioner-Appellee Bernard Delray Spray (Spray) was shown to
be incorrect, and (3) the District Court failed to apply the
cl ear and convincing standard of proof to the evidence.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
the argunents advanced and the issues raised by the parties, we
concl ude Stephens' appeal is without nerit.

HRS § 604-10.5 provides in part:

1 The Honorable Harry P. Freitas presided.
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8§604-10.5 Power to enjoin and tenmporarily restrain
harassment. (a) For the purposes of this section

"Course of conduct" means a pattern of conduct
composed of a series of acts over any period of tinme
evidencing a continuity of purpose

"Harassment" nmeans:

(1) Physical harm bodily injury, assault, or the
threat of imm nent physical harm bodily injury,
or assault; or

(2) An intentional or knowi ng course of conduct
directed at an individual that seriously alarns
or disturbs consistently or continually bothers
the individual, and that serves no legitimte
purpose; provided that such course of conduct
woul d cause a reasonable person to suffer
enotional distress.

(9)

If the court finds by clear and convincing
evidence that harassment as defined in paragraph (1)
of that definition exists, it may enjoin for no nore
than three years further harassment of the petitioner
or that harassment as defined in paragraph (2) of that
definition exists, it shall enjoin for no more than
three years further harassment of the petitioner
provided that this paragraph shall not prohibit the
court fromissuing other injunctions against the named
parties even if the time to which the injunction
applies exceeds a total of three years.

The district court cited three incidents in support of
i ssuing the injunction agai nst harassnment, Stephens told Spray
that he was not faster than a bullet, Stephens' nei ghbor
threatened Spray at the direction of Stephens, and Stephens told
Spray's brother that people disappear on the island and Spray was
not exenpt fromthat. Stephens contention that there was only
one incident of harassnent is incorrect.

Three instances of intentional or knowi ng conduct by
St ephens was a "pattern of conduct conposed of a series of acts
over any period of tine evidencing a continuity of purpose” which
constituted a "course of conduct” pursuant to HRS § 604-10.5(a).
The district court noted that the dates of the incidents were
i nexact according to the testinony but nonethel ess believed that
t he harassnent occurred around the all eged dates.

HRS 8§ 604-10.5 does not require the exact date of the
harassnment be proven, only that there was clear and convincing
evi dence that harassnent occurred. |In this case, the harassnent
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was an intentional or know ng course of conduct directed at Spray
that seriously alarnmed or disturbed consistently or continually
bot hered Spray, and served no |l egitimte purpose; and Stephens
course of conduct woul d have caused a reasonabl e person, in this
case Spray, to suffer enotional distress. HRS § 604-10.5(a)(2).
The district court found by clear and convi ncing evi dence

St ephens viol ated HRS § 604-10.5(a)(2) in harassing Spray.
"[T]he credibility of witnesses and the weight to be given their
testinmony are within the province of the trier of fact and,
generally, wll not be disturbed on appeal."” Tamashiro v.
Control Specialist, Inc., 97 Hawai ‘i 86, 92, 34 P.3d 16, 22
(2001).

"[C] | ear and convincing" evidence may be defined as an
intermedi ate standard of proof greater than a
preponderance of the evidence, but |ess than proof
beyond a reasonabl e doubt required in crimnal cases.
It is that degree of proof which will produce in the
mnd of the trier of fact a firm belief or conviction
as to the allegations sought to be established, and
requires the existence of a fact be highly probable.

Masaki v. General Mdtors Corp., 71 Haw. 1, 15, 780 P.2d 566, 574
(1989).

Ther ef or e,

| T I S HEREBY ORDERED that the "Order Granting Petition
for Injunction Against Harassnent," filed on August 3, 2015 in
the District Court of the Third Crcuit is affirned.

DATED: Honol ul u, Hawai ‘i, Novenber 21, 2016.

On the brief:

Terry L. Stephens
Respondent - Appel | ant pro se. Presi di ng Judge

Associ at e Judge

Associ at e Judge





