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NOS. CAAP-15- 0000907 and CAAP-15-0000588
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

JAMVES DEMARCO and CHERYL DEMARCO, Pl aintiffs-Appellants,
V.

MAUI BEACH RESORT LI M TED PARTNERSHI P, a Del aware linited
partnershi p; NORTHWEST MAUI CORPCORATI ON, a Del aware corporati on;
FI DELI TY NATI ONAL TI TLE & ESCROW OF HAWAI |, a Hawai ‘i
corporation; TITLE GUARANTY ESCROW SERVI CES, INC., a Hawai ‘i
cor poration, Defendants-Appell ees,
and
DCES 1-10, inclusive, Defendants

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CI RCU T
(CVIL NO 10-1-1315)

MEMORANDUM OPI NI ON
(By: Foley, Presiding J., and Fujise, J.
with Reifurth, J. concurring separately)

Plaintiffs-Appellants Janes DeMarco (M. DeMarco) and
Cheryl DeMarco (together, the DeMarcos) appeal fromthe (1)
"Order Granting Defendants Maui Beach Resort Limted Partnership
and Northwest Maui Corporation's Mtion to Anmend to Carify and
Correct the Findings of Fact, Conclusions of Law, and Order,
Filed April 21, 2015" entered on July 27, 2015; (2) "Order
Granting in Part and Denying in Part Defendants Maui Beach Resort
Limted Partnership and Northwest Maui Corporation's Mtion for
Attorneys' Fees and Costs, Filed August 20, 2015" entered on
Novenmber 3, 2015; and (3) "Anmended Final Judgnent” entered on
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Novermber 3, 2015 in the Crcuit Court of the First Grcuit?
(circuit court).

On appeal, the DeMarcos contend the circuit court erred
in (1) granting the notion to anend filed by Defendants-Appel | ees
Maui Beach Resort Limted Partnership (Maui Beach Resort) and
Nort hwest Maui Corporation (NW Maui Corp.) (together, Appellees)
and nodifying its Findings of Fact (FOF) and Concl usions of Law
(CAL) relating to Appellees' actual damages; (2) nodifying its
FOF/ COL by deleting references to testinony from Appel | ees
Wi tness Shannon Smith (Smith); (3) concluding that the DeMarcos
were not consunmers within the neaning of Hawaii Revi sed Statutes
(HRS) 480-2 (2008 Repl.); (4) finding that "the existence of a
sewage treatnent plant was disclosed through nunerous reports”
and (5) determning that the increased construction | oan and the
nechanic's lien application were not "material changes."?

| . BACKGROUND?
In 2005, after the sale of M. DeMarco's interest in a
conpany he founded, the DeMarcos' |iquid assets totaled

approximately $3.7 mllion. Between 2005 and 2009, the DeMarcos
entered into sales contracts, and, in some instances, closed on
sal es agreenents to purchase at |east sixteen properties |ocated

in Uah, California, and Hawai ‘i. Together, the properties were
worth an estimated $10.5 million, and the DeMarcos deposited an
estimated $2.5 mllion for the properties.

Maui Beach Resort was one of the devel opers of a
condom niumresort project at Ka‘anapali Beach on the island of
Maui .  NW Maui Corp. was the general partner of Maui Beach
Resort .

! The Honorabl e Rhonda A. Nishinmura presi ded.

2 Al t hough the DeMarcos include the circuit court's order awarding
attorneys' fees and costs to Appellees in their notice of appeal, the DeMarcos
do not raise any points of error in their opening brief regarding the circuit
court's award of attorneys' fees. The DeMarcos have waived their challenge to
the circuit court's award of attorneys' fees. See Hawai ‘i Rul es of Appellate
Procedure Rule 28(b)(7) ("Points not argued may be deemed waived.").

3 This Background is taken primarily from undi sputed FOFs in the circuit
court's "Amended Findings of Fact, Conclusions of Law and Order" entered on
July 27, 2015.
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On Decenber 14, 2005, the DeMarcos signed a sales
contract with Appellees and their sales team Pl ayground
Destination Properties, Inc. (Playground) for the purchase of a
t wo- bedroom two-bath condomniumto be built as part the
Hokul ani Encl ave portion of the Honua Kai devel opment (Hokul ani
Sales Contract). The DeMarcos agreed to a purchase price of
$985,000 with an initial deposit of $98,500 and a second deposit
of $98, 500 due June 30, 2006. The Hokul ani Sal es Contract read,
in pertinent part:

ACKNOWLEDGMENT OF RECEI PT, OPPORTUNITY TO REVI EW AND
ACCEPTANCE OF PROJECT DOCUMENTS

THE FOLLOW NG DOCUMENTS THAT ARE REFERRED TO IN THI S SALES
CONTRACT FORM AN ESSENTI AL PART OF THI S SALES CONTRACT.
PURCHASER ACKNOWLEDGES THAT PURCHASER HAS RECEI VED COPI ES OF
EACH OF THE FOLLOW NG DOCUMENTS AND THAT PURCHASER HAS HAD A
FULL AND COMPLETE OPPORTUNI TY TO READ, REVI EW AND EXAM NE
EACH OF THE FOLLOW NG DOCUMENTS:

1. the form of Sales Contract

2. the State of Hawaii Condom ni um Public Report(s)
3. the HUD Property Report

4. the Decl aration of Condom nium Property Regi me

of Honua Kai

5. the Byl aws of the Honua Kai Condom ni um
Associ ation

6. the form of Honua Kai Condom nium Unit Deed with
Reservations and Covenants

7. the Escrow Agreement
8. the Master Association Documents
9. the Articles of Incorporation of the Honua Kai

Condom ni um Associ ati on

10. the Condom ni um Map

D.35 Material Changes in the Project.
If, prior to Closing, Purchaser, within thirty (30)
days fromthe delivery by Seller of a copy of the
Di scl osure Documents containing a provision for
Purchaser's written approval or acceptance, either
personally or by registered or certified mail with
return recei pt requested, shall fail to execute and
return to Seller the Disclosure Document with
Purchaser's written approval or acceptance of any
Mat eri al Change in the Project which Purchaser may do
so without penalty, Seller may at its option either:
(i) termnate this Sales Contract, and upon such

3



NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

term nation, Seller shall cause Escrow to refund to
Purchaser all Deposits previously made to Purchaser
wi t hout interest, or (ii) if Purchaser does not
execute and return the Disclosure Document within
thirty (30) days fromthe date of delivery of such
document, Seller may deem Purchaser to have received
such Di scl osure Docunment and deem Purchaser to have
wai ved Purchaser's right to cancel and to have
approved and accepted such Material Change, all as
provided in Section 514A-63, Hawaii Revised Statutes,
provi ded that such receipt shall be effective only if
at the time of the delivery of such Disclosure
Docunment Purchaser is notified in witing of the fact
that the Purchaser will be deenmed to have approved and
accepted the Material Change upon his or her failure
to act within the thirty (30) day period

D.52. Independent Investigation. Pur chaser
acknowl edges and agrees that it nmust independently
investigate the use and character of all property
adj acent to the Project and nmay not rely on any
statements of any sal es agent or any broker or any
brochures or displays in the sales office about the
use or character of any property other than the
Condom ni um Uni t .

(Enmphasis and ellipses omtted.) Under the terns of the sales
contract, "material change" was defined as:

a change in the Project which (1) directly, substantially

and adversely affects the use or value of the Condom nium
Unit or the Limted Common El ements appurtenant thereto or
the amenities of the Project available for Purchaser's use
and (2) is not nmade pursuant to a right reserved to Seller
under the Decl aration.

The Condom ni um Public Report, referred to in the
Hokul ani Sal es Contract, reserved to the devel oper the right to
buil d the Honua Kai project in phases. Exhibit C, attached to
t he Condom nium Public Report, read in relevant part:

(G As set forth in Section 8.07 (Reserved
Ri ght to Construct the Condom nium in Phases) of the
Decl arati on, Devel oper reserves the right to construct
the Project in two or nore phases. For further
information, please refer to Exhibit D of this
Conti ngent Final Public Report.

The Condom ni um Public Report also informed purchasers of bl anket
liens, and read:

[ The] Iand underlying the Project is presently subject
to one nmortgage and a financing statement made by the
Devel oper and . . . the Developer intends to record a
construction | oan during the construction of the
apartments being offered for sale under this Public
Report. Such construction |oan shall be in an anount
not to exceed $185 mllion. Moreover, if the

Devel oper Defaults or Lien is Foreclosed Prior to

4
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Conveyance the purchaser will be entitled to a refund
of the deposits held in escrow.

(Brackets and ellipsis in original omtted.)

Maui Beach Resort provided prospective purchasers with
a Property Report, dated Novenmber 29, 2005, which included a
section entitled "Nuisances,” and infornmed prospective
pur chasers:

Hokul ani and the Project as a whol e, have been, and/or may
continue to be, affected periodically by noise, dust, snoke,
soot, ash, odor, noxious vapors, transm ssion of surface

wat er runoff, or other adverse environmental conditions and
nui sances, including but not Ilimted to those attributable
to wind drift and other weather factors attributable to (g)
irrigation of any and all surrounding |lands with reclai med
water, treated effluent, or other non-potable water sources.

(El'lipsis omtted.) The Property Report al so noted:

[ The] property on which Hokulani will be |ocated is subject
to a blanket lien in favor of Wachovia Bank and Wells Fargo
Bank. N.A. (the 'Existing Mortgage') encunbers, in part, al
Units in Hokul ani and contains specific release provisions
which will be exercised by the Devel oper in connection with
its construction financing for Hokulani and if Devel oper
default[s] on the Existing Mortgage prior to obtaining a
rel ease, you may not be able to conplete your purchase of
the Unit and you may | ose any noney you have paid for it.

(El'l'i pses and brackets omtted.)

The DeMarcos visited the Honua Kai devel opnent project
in August 2006. During their visit, the DeMarcos conducted an
i ndependent investigation of the properties adjacent to the Honua
Kai devel opnent on the west, north, and south, but not to the
east, where a sewage treatnent plant was | ocated.

Around August 31, 2006, the DeMarcos received a "Honua
Kai Condom ni um Fi nal Public Report Disclosure Statenent" dated
July 28, 2006, which, |ike other docunents received by the
DeMarcos, reiterated the developer's right to devel op the Honua
Kai project in phases.

On Decenber 13, 2006, the DeMarcos entered into two
addi tional sales contracts for Honua Kai condom niumunits in the
Konea Encl ave of the devel opnment (Konea Sal es Contracts). The
DeMarcos contracted to pay $665, 000 for one unit, depositing
$133, 000, and contracted to pay $835,000 for the second unit,
depositing $167,000. The Hokul ani Sal es Contract and Konea Sal es
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Contracts were virtually identical, but the Konea Sales Contracts
i ncl uded a subordi nation provision:

37. Purchaser's Interest Under this Sales Contract
Is to Be Subordinate to the Construction Loan. Pur chaser
acknowl edges that Seller intends to enter into an agreenent
with one or more construction |l enders (the 'Construction
Lender') pursuant to which the Construction Lender may | oan
an aggregate of up to Two Hundred Forty Two M I Ilion
($242,000,000). To secure this loan, Seller will grant to
t he Construction Lender security interests covering Seller's
interest in the Konea Enclave, including the Condom nium
Unit covered by this Sales Contract. Purchaser acknow edges
and agrees that all security interests obtained by the
Construction Lender in connection with such |loan as well as
any extensions, renewals and modifications thereof shall be
and remain at all times a lien or charge on the Konea
Encl ave, including the Condom nium Unit covered by this

Sal es Contract, prior to and superior to any and all Iliens
or charges on the Konea Enclave arising fromthis Sales
Contract.

Around May 11, 2007, the DeMarcos received an anended
public report for the Konea Enclave of the Honua Kai project,
whi ch i nfornmed purchasers of various |iens and encunbrances on
the property, and further, that the devel oper

intends to record a new nortgage in an amount not to exceed
$242, 000,000 to finance the construction of the Konea

Encl ave which will act as a second nmortgage on the Honua Ka
Condom nium until the release of the $338, 000, 000
construction loan is recorded as to the Konea Encl ave and
the Luana Encl ave.

Around Decenber 24, 2008, Maui Beach Resort sent
purchasers a letter updating and sunmmari zi ng i nformati on about
t he Honua Kai project since the issuance of the public reports.
Attached to the letter was a copy of an application for a
mechanic's lien filed against the Honua Kai project by Nordic
Construction (Nordic), claimng that Nordic was due $8, 500, 000.
Anot her attachment was a "Bond for Di scharge of Mechanic's and
Materialmen's Lien" filed by counsel for Maui Beach Resort,
confirmng that if a nechanic's lien were to attach to the
Hokul ani Encl ave, Fidelity National Title Insurance Conpany was
prepared to issue title insurance policies to owners of certain
units within the Hokul ani Enclave (Fidelity Bond).

Around the same tinme, Maui Beach Resort sent a second
| etter updating and sunmari zi ng i nformation, amendi ng the public
reports. Maui Beach Resorts infornmed purchasers that the
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devel opers decided to build the Konea Encl ave at once rather than
i n phases, which increased the construction finance required from
$242 mllion to $305 million.

After receiving the reports from Maui Beach Resorts,
the DeMarcos hired a California attorney because they were
concerned about Nordic's application for a nechanic's |lien and
the Fidelity Bond. Counsel for the DeMarcos began contacting
Maui Beach Resort about the DeMarcos' concerns.

By letter dated February 9, 2010, NW Maui Cor p.
infornmed the DeMarcos that their schedul ed closing date for their
Hokul ani property had passed, and that because they had not
cl osed on the property by January 22, 2009, they were in default
of the Hokul ani Sal es Contract. The DeMarcos responded to Maui
Beach Resort that the new liens for Nordic Construction and the
ot her new encunbrances were "material changes” under the Hokul ani
Sal es Contract, and the DeMarcos were entitled to term nate the
contract under the ternms of the Hokul ani Sales Contract.

By letter dated March 4, 2010, NW Maui Corp. rem nded
the DeMarcos that their closing date for one of the Konea
properties was approaching. By letters dated May 10, 2010, NW
Maui Corp. notified the DeMarcos that they were in default of
their obligations under the Konea Sal es Contracts because they
failed to close on the properties by the specified date.

The DeMarcos filed a conplaint in the circuit court on
June 15, 2010 for fraud, intentional and negligent
m srepresentation, negligent supply of information to others,
gross negligence, unfair and/ or deceptive acts and practices, and
breach of contract. Following a trial held between Novenber 10,
2014 and Novenber 24, 2014, the circuit court entered "Findi ngs
of Fact, Conclusions of Law and Order"” (FOF/ COL) on April 21,
2015 dism ssing all of the DeMarcos' cl aimns.

On May 1, 2015, Appellees filed "[Appellees'] Mtion to
Amend to Carify and Correct the Findings of Fact, Conclusions of
Law, and Order, Filed April 21, 2015" (Motion to Anmend) The
circuit court granted Appellees' notion and entered "Anended
Fi ndi ngs of Fact, Conclusions of Law and Order" (Amended FOF/ CQOL)
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on July 27, 2015, which did not disturb its decisions to disn ss
all of the DeMarcos' clains.

The circuit court entered its Final Judgnment on August
10, 2015.

On August 19, 2015, the DeMarcos filed their notice of
appeal fromthe circuit court's order granting Appellees' Mtion
to Anend its April 21, 2015 FOF/ COL in case no. CAAP-15-0000588.

On August 20, 2015, Appellees filed a notion for
attorneys' fees and costs, which the circuit court granted in
part and denied in part.

On Novenber 3, 2015, the circuit court entered its
Amended Final Judgnment that included an award of Appell ees’
attorneys' fees and costs in the anobunt of $249, 264. 93.

On Novenmber 25, 2015, the DeMarcos filed their notice
of appeal fromthe circuit court's Anended Fi nal Judgnent and
fromthe order granting Appellees attorneys' fees and costs in
case no. CAAP-15-0000907.

On Decenber 30, 2015, this court consolidated case nos.
CAAP- 15- 0000588 and CAAP- 15- 0000907 under case no. CAAP-15-
0000907 as they both involve the sane underlying case and
parties.

1. STANDARD OF REVI EW
A Fi ndi ngs of Fact and Concl usions of Law

Appel I ate courts review FOFs under the clearly
erroneous standard. Chun v. Bd. of Trs. of Enps.' Ret. Sys. of
State of Hawai ‘i, 106 Hawai ‘i 416, 430, 106 P.3d 339, 353 (2005)
(citing State v. Hutch, 75 Haw. 307, 328, 861 P.2d 11, 22
(1993)). "An FOF is clearly erroneous when, despite evidence to
support the finding, the appellate court is left with the
definite and firmconviction that a m stake has been conmtted."”
Chun, 106 Hawai ‘i at 430, 106 P.3d at 353 (citing Hutch, 75 Haw.
at 328, 861 P.2d at 22. "An FOF is also clearly erroneous when
the record | acks substantial evidence to support the finding."
Leslie v. Estate of Tavares, 91 Hawai ‘i 394, 399, 984 P.2d 1220,
1225 (1999) (internal quotation marks omtted) (quoting State v.
Kotis, 91 Hawai ‘i 319, 329, 984 P.2d 78, 88 (1999)).

8


http:249,264.93

NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

"Substantial evidence" is "credi ble evidence which is of
sufficient quality and probative value to enable a person of
reasonabl e caution to support a conclusion.” Leslie, 91 Hawai ‘i
at 399, 984 P.2d at 1225 (quoting Kotis, 91 Hawai ‘i at 328, 984
P.2d at 87).

COLs are reviewed under the right/wong standard.
Chun, 106 Hawai ‘i at 430, 106 P.2d at 353 (citing In re Estate of
Holt, 75 Haw. 224, 232, 857 P.2d 1355, 1359 (1993)). "Under the
right/wong standard, this court exam nes the facts and answers

the question without being required to give any weight to the
trial court's answer to it." Leslie, 91 Hawai ‘i at 399, 984 P.2d
at 1225 (internal quotation marks and brackets omtted) (quoting
Robert's Hawaii School Bus, Inc. v. Laupahoehoe Transp. Co.,
Inc., 91 Hawai ‘i 224, 239, 982 P.2d 853, 868 (1999)).
B. Motion to Anmend or Clarify

Fi ndi ngs by the court nay be amended by notion of a
party within ten days of the entry of judgnent. Hawai ‘i Rul es of
Cvil Procedure (HRCP) Rule 52(b). "Atrial court's decision to
grant or deny a notion to anend is reviewed under the abuse of
di scretion standard.” Kienker v. Bauer, 110 Hawai ‘i 97, 113, 129
P.3d 1125, 1141 (2006) (citing Roxas v. Marcos, 89 Hawai ‘i 91,
115, 969 P.2d 1209, 1233 (1998)).

[11. DI SCUSSI ON

A Adm ssion of Testinony fromErika Alm (Alm on Actua
Damages

The DeMarcos challenge the circuit court's COL 33 in
its Anended FOF/ COL, which states: "33. [Appellees] (Devel oper)
were entitled to retain [the Demarcos'] deposits as |iquidated
damages pursuant to Section D.40 of the Konea/ Hokul ani sal es
contracts.” The DeMarcos contend the circuit court "nade no
[ FOFs] that Appellees had suffered danages as a result of the
[ DeMarcos'] cancellation of their contracts and therefore, it was
a mstake of law for the [circuit court] to allow the Appellees
to retain [the DeMarcos'] deposits as |iquidated damages."”

The circuit court based COL 33 exclusively on the
testinmony of Alm Senior Vice President of dobal Sales for

9
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Pl ayground and Princi pal of PowerPlay Destination Properties
(PowerPlay). Prior to trial, Appellees submtted a declaration

fromA m a portion of which read:

68. [ Maui Beach Resort] term nated the DeMarcos
purchase and sal e agreenents as follows: Hokulani Unit 220
on March 1, 2010; Konea Unit 148 on June 7, 2010; and Konea
Unit 215 on June 7, 2010.

69. Bet ween 2008 (Honua Kai pre-construction prices)
and the Spring of 2010 (when [ Maui Beach Resort] term nated
all three DeMarco contracts), the average [per square foot
(PSF)] sale price at Honua Kai had decreased by
approximately 17% (from approx. $1,136 PSF to approx. $950
PSF) .

70. G ven the approximte 17% reduction in value

fromthe DeMarcos' pre-construction prices for all three

units ($2,485,000) to the date of term nation (Spring 2010),

t he approxi mate reducti on of value on the DeMarcos' three

units was approximately $422,450 ($2,485,000 x 17% =

$422,450), not including closing costs, brokerage fees and

ot her incidental costs.
(Citations to record omtted.) The DeMarcos sought to exclude
part of Alms testinony in the Novenber 3, 2014 "[ DeMarcos']
Motion in Limne No. 12 to Strike Excerpts Fromthe Decl aration
of Erika Al m Dated COctober 28, 2014" (ML 12). One of the
argunments nmade in the DeMarcos' ML 12 was that Alm s testinony
constituted "inperm ssible expert opinion.”™ The circuit court
granted in part and reserved in part the DeMarcos' ML 12. The
circuit court's order states:

IT | S HEREBY ORDERED, ADJUDGED AND DECREED t hat [the
DeMarcos' ML 12] is GRANTED as to striking Paragraphs 68
69, and 70 of the Trial Declaration of [Alm only to the
extent if [Alm attenpts to testify as to any reasonable
rel ationshi p, and purports to provide opinion testinony.

At trial, the circuit court admtted controverted
testinony fromAInf relating to the information contained in

“ Almtestified at trial

A[(AlmM] So as part of ny role both at Playground
and Power Play | spend a majority of my time going through
sal es data, our sales data, the market sal es dat a. I'm
al ways | ooking at what our pricing is vis-a-vie the market,
what our sales targets are, what the absorption are. This
is what | live and breathe.

So this specific chart [(referring to Exhibit CT)] is

Honua Kai sales only. Just Honua Kai product. And this is

bet ween 2008 and 2014, and |I'm taking the price per square
(continued. . .)

10



NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

4(...continued)
foot of the smaller, |ess expensive units. So that's
everything below one mllion. And we started at four
hundred t housand. So four hundred thousand to one mllion

priced per square foot.

. [I]1f you imagine a line at May 2010, when
all three contracts that the DeMarcos had signed were
term nated by [Maui Beach Resort], did you determ ne what
the val ue—approxi mately what the value per square foot of
those units were?

A Yes. So the contracts were term nated March,
June, and June. As an average | chose May, and the average
woul d have been $950 per square foot. These are closed
units starting at $1, 136 per square foot. And again these
are Honua Kai closings only. So we're showi ng an average
decline from 1, 136 to 950.

Q Okay. So is it the case that between December
2008 and-well, fromthe last time that the contracts were
first entered into in the end of '05 and end of '06 to the
time of termnation, May 2010, did the value per square foot
decrease by 17 percent?

A Yes, it did.

Q Al'l right. And were there other costs that
arose as a result of the DeMarcos' default?

A Yes.

Q And what were those[?]

A Roughly there's a cost per sale on every single

unit that's going to be marketing expense, sales expense
sal ary expense, operation expense, and we break that down to
about $20, 000 per unit.

Q Okay. So if we have three units, we're talking
about another sixty thousand?

A Correct.
Q And then is there any other |o0ss?
A Yeah. So the comm ssion was paid out on the

original sale. And the comm ssion worked is the Playground
team that sold this, the internal team was paid 1.5 percent
and they were paid 70 percent of that 1.5 percent. As well
on this Hokul ani 220 there was a co-broker, an externa
broker from another Pl ayground team and he was paid 1.5
percent.

Q Okay.

(continued...)

11
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par agr aphs 68-70 in her trial declaration because the circuit
court deemed that Alms trial testinony was based on information
gained as part of Alms job, rather than as an expert in, for
exanpl e, real estate valuation. However, the circuit court also
struck part of Alms testinony as it pertained to the

rel ati onship of actual damages to |iquidated damages, in |ine
with the circuit court's pre-trial ruling.

The DeMarcos argue that Alms testinony was admitted
into evidence in contravention of the circuit court's pre-trial
ruling that Almcould not testify about her opinion or the
reasonabl e rel ati onshi p between actual and |iqui dated damages.

The question before us is whether Alm as the Vice
President of d obal Sales for Playground and Principal of
Power Pl ay, could testify about the depreciation in value of the
Honua Kai properties that constitute Appellees' actual danages.

The value of real estate is generally recognized to be
opinion testinony. See Cty & Cy. of Honolulu v. Int'l Air
Serv. Co., Ltd., 63 Haw. 322, 332, 628 P.2d 192, 200 (1981).
Wil e individual owners are typically presuned qualified to give
their opinion as to the value of their land, the presunption does

not extend to corporate owners and officers. 1d. Corporate
4 .
(...continued)
A He received 50 percent of that.

Al'l right. So the 17 percent ampounted to 422

t housand- -

A Correct.

Q --in decreased value for the three units?

A Correct.

Q And the comm ssions anounted to 33 thousand?

A Correct.

Q And the overhead for a 20 thousand unit you
said is 60 thousand; correct?

A Correct.

Q And the total is 515 thousand?

A That's correct.

12
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officers are not qualified to testify as to the value of the
corporation's real estate unless the officer is deemed an expert.
Id. at 332-33, 628 P.2d at 200-01 (affirmng a trial court's
ruling that a corporate officer's opinion was not conpetent

evi dence of value of a property). It is undisputed that A mwas
not offered as an expert w tness.

Under the circuit court's own ruling on the DeMarcos'
ML 12, Almwas prohibited fromtestifying as to her opinion of
the depreciation in value of the Honua Kai properties, and
therefore, also precluded fromtestifying as to her opinion of
t he actual damages suffered by Appellees. The only type of
testinmony appropriate to establish Appellee's actual damages by
way of the depreciation in value of the Honua Kai properties was
t hrough expert testinony, which Appellees did not offer. The
circuit court inproperly relied on Alms testinony in concl udi ng
t hat Appel |l ees’ |iquidated damages were reasonably related to
their actual damages, and therefore, its conclusion was w ong.
See Chun, 106 Hawai ‘i at 430, 106 P.2d at 353.

B. Rel iance on the Smth Declaration

The DeMarcos next challenge the circuit court's
reliance on Smth, Appellees' expert, who was not called at trial
but referenced in the circuit court's original FOF/ COL. The
circuit court's original FOF 120 sumari zed Smith's opinion and
focused on whether there were "material changes" justifying the
DeMar cos' rescission of the sales agreenents. Foll ow ng
Appel l ee's Motion to Anend, the circuit court renoved references
to Smith in its Amended FOF/COL. In its Armended FOF/ CCL, the
circuit court clarified, "The deletion of FOF Nos. 120 and 121
[regarding Smith's opinions] is not dispositive of the court's
conclusions of law, the court finding that its conclusions of |aw
were anply supported by its findings of fact."

The DeMarcos fail to cite to any COLs that were
affected by the circuit court's deletion of references to Smth
inits Amended FOF/ CO.. The DeMarcos argue that the circuit
court "exceed[ed] its authority under HRCP [Rule] 52(b) by
deleting the testinmony of [Smith] on which it relied,” but do not
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explain why the deletion of testinony that was not presented at
trial would be an abuse of the circuit court's discretion.
Because it does not appear that any of the circuit court's
anended COLs relied on Smth's testinony, the DeMarcos' argunent
is without nerit.
C. "Consuner" Under HRS 8§ 480-2

The DeMarcos contend the circuit court erred in its COL
24, which stated, "[The DeMarcos] do not satisfy the definition
of a 'consumer' and may not bring a cause of action under HRS
Chapter 480-2." HRS § 480-2 provides, in pertinent part:

§ 480-2 Unfair conpetition, practices, declared
unl awful . (a) Unfair methods of conpetition and unfair or
deceptive acts or practices in the conduct of any trade or
commerce are unl awful.

(d) No person other than a consumer, the attorney
general or the director of the office of consumer protection
may bring an action based upon unfair or deceptive acts or
practices declared unlawful by this section.

"Consumner" is defined in HRS chapter 480 as "a natural person
who, primarily for personal, famly, or househol d purposes,
purchases, attenpts to purchase, or is solicited to purchase
goods or services or who conmits noney, property, or services in
a personal investrment.” HRS 8§ 480-1 (2008 Repl.).

The circuit court relied on Ceri v. Leticia Query
Realty, Inc., 80 Hawai ‘i 54, 905 P.2d 29 (1995), in concl uding
t hat the DeMarcos were not "consumers" because the DeMarcos did
not purchase the three Honua Kai properties for "personal, famly
or househol d purposes.” In Geri, the Hawai ‘i Suprenme Court
described the | egislative history behind HRS chapter 480. See
id. at 59-62, 905 P.2d at 34-37. 1In enacting HRS § 480-2(d), the
suprene court explained, "the legislature principally sought to
preclude HRS 8§ 480-2's applicability to private disputes between
busi ness persons.” 1d. at 62, 905 P.2d at 37 (brackets and
internal quotation marks omtted). The G eri court considered

whet her a coupl e who bought real estate with the intent to reside
on the property were considered "consuners” within the nmeani ng of
HRS § 480-2(d) because they had nmade a "personal investnment" in
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real estate. [1d. at 67-69, 905 P.2d at 42-44. The suprene court
hel d,

We believe that, as previously noted, real estate is,

particularly in Hawai ‘i, both scarce and expensive. As a
result, the purchase of real estate or a residence likely is
the | argest "investnment" a person in Hawai‘i may make in a
lifetime.

We further believe that . . . real estate may be

purchased with an intent to reside on the parcel of property
and, concurrently, with an intent to hold the property in
anticipation of an appreciation in the parcel's resale

val ue. Accordingly, absent legislative intent to the
contrary, we believe the plain and obvious meani ng of the
term "personal investment" includes real estate or

resi dences.

Id. at 67, 905 P.2d at 42. The suprene court cited |l egislative
history of the statute to clarify that the addition of the word
"personal " before "investnent"” was intended "to protect

i ndi vi dual consuners, rather than businesses.” 1d. at 68, 905
P.2d at 43.

The DeMarcos argue on appeal that "there was
substantial evidence in the record that the [DeMarcos] bought the
units as a personal investnment using their personal funds to be
owned by the [DeMarcos] jointly."” The DeMarcos al so argue, "the
evidence at Trial was that the [DeMarcos'] intent was to
personal ly use the units. The [DeMarcos'] testinony at Trial was
that they were not sure whether they were going to rent out the
Honua Kai units or use them™"™ (Ctations to the record omtted.)

As plaintiffs, the DeMarcos bear the burden of proving
that they are "consuners” wi thin the neaning of HRS chapter 480.
The DeMarcos' testinony does not prove that they purchased the
Honua Kai properties with the intent to reside in them The fact
that the DeMarcos had purchased about a dozen properties across
the United States within five years, three of which were on Maui,
i s evidence wei ghing agai nst the conclusion that the DeMarcos
intended to reside in one of the Honua Kai condos. Because they
did not prove that they were "consuners" making a "personal
investnment” in real estate, the DeMarcos did not have standing to
bring a claimbased upon unfair or deceptive acts or practices
under HRS § 480-2. See Ass'n of Apartnent Omers of Newton
Meadows ex rel. its Bd. of Dirs. v. Venture 15, Inc., 115 Hawai ‘i
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232, 252-53, 167 P.3d 225, 245-46 (2007) (holding that an
uni ncor por at ed associ ation was not a natural person and therefore
not a consunmer within the nmeaning of HRS 8§ 480-1, and did not
have standing to bring an action under HRS 8§ 480-2). The circuit
court's conclusion that the DeMarcos were not "consunmers” was not
wrong. See Chun, 106 Hawai ‘i at 430, 106 P.2d at 353
D. Adequat e Di scl osure of Sewage Treatnent Pl ant

The DeMarcos next contend that the circuit court erred
inits FOF 112 and COLs 4, 6, 11, 12, 30, 31, 32, which relate to
Appel | ees’ disclosure to the DeMarcos that there was a sewage
treatnment plant (STP) adjacent to the Honua Kai properties. The
DeMarcos argue that the circuit court's Arended FOF/ COL "fails to
identify what docunents that [the DeMarcos] allegedly received
that disclosed the [ STP] and that there were odors enmanating from
the [ STP] on to Honua Kai."

The DeMarcos attenpt to characterize Appellees' failure
to expressly notify the DeMarcos of the existence of the STP as a
vi ol ation of Appellees' duty to disclose, but ignore the circuit
court's holding that the DeMarcos were under a duty to
i nvestigate the area surrounding the properties and failed to act
in accordance with that duty. The circuit court's rel evant
fi ndi ngs were:

17. [ The DeMarcos], principal broker Playground, and
NW Maui Corp. executed the Hokul ani Sal es Contract.
Pertinent to the issues hereunder are the followi ng contract
provi sions:

D.52. I ndependent Investigation. Pur chaser
acknowl edges and agrees that it must independently
investigate the use and character of all property
adj acent to the Project and may not rely on any
statements of any sal es agent or any broker or any
brochures or displays in the sales office about the
use or character of any property other than the
Condom ni um Uni t.

24. Prior to executing the sales contract for any
Hokul ani condom nium units, Maui Beach Resort provided to
prospective purchasers a copy of their 11/29/05 Property
Report, which states in bold face, "READ THI S PROPERTY
REPORT BEFORE SI GNI NG ANYTHI NG. " Contained therein is a
section entitled, "Utilities," inform ng prospective
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purchasers that the "Units in Hokulani will be served by a
central sewage disposal system The existing sanitary sewer
main is |located adjacent to the Project in Lower
Honoapiil ani Road. The owner and operator of the centra
sewage di sposal systemis the County of Maui." There is

al so a section entitled "Nuisances," inform ng prospective
purchasers that:

Hokul ani and the Project as a whole, have been, and/or
may continue to be, affected periodically by noise
dust, smoke, soot, ash, odor, noxious vapors,

transm ssion of surface water runoff, or other adverse
environmental conditions and nui sances, including but
not limted to those attributable to wind drift and

ot her weat her factors attributable to . . . (g)
irrigation of any and all surrounding |lands with
recl ai med water, treated effluent, or other non-

pot abl e wat er sources.

28. The entrance to the STP is imediately across
the intersection from Lower Honoapi‘ilani Road. The
entrance to the STP is marked by a readily noticeable sign
that read: "TRASH COLLECTI ON" and "LAHAI NA RECLAMATI ON
FACI LI TY. ALL VI SI TORS MUST CHECK I N AT CONTROL BUI LDI NG. "

33. The STP is a fairly large facility, sited on a
considerable tract of land, readily visible as one drives
al ong Honoapi ‘il ani Hi ghway. The STP had been operating at
the same | ocation for over thirty (30) years prior to [the
DeMarcos'] visit.

35. During their 8/12/06 visit to the Honua Ka
project, [the DeMarcos] conducted an independent
investigation of adjacent properties west of Honua Ka
(i.e., the beach), north of Honua Kai (i.e., hotel
properties) and south of Honua Kai (i.e., hotel properties).
[ The DeMarcos] did not investigate adjacent properties to

t he east of Honua Kai. It was M. DeMarco's position that
the only adjacent property to the east of Honua Kai was
Honoapi ‘i | ani Hi ghway, and since the STP was not a property

i mmedi atel y adj acent to Honua Kai, there was no duty to
conduct an independent investigation of the STP

36. This court finds M. DeMarco's testinony |ess
than credi ble regarding the STP not being adjacent to the
Honua Kai Project and the STP's visibility or |ack thereof
from his vantage point while traveling al ong Honoapi ‘i | ani
Hi ghway.

The DeMarcos do not chall enge these FOFs on appeal.

The DeMarcos cite no | egal or contractual obligation
for Appellees to disclose nore information to the DeMarcos than
they did, or any evidence that would underm ne their contractual
obligation to inspect the areas around their properties. W have
no reason to conclude that the circuit court's FOFs were clearly
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erroneous or that the circuit court's CO.s were wongly deci ded.
See Chun, 106 Hawai ‘i at 430, 106 P.3d at 353.
E. Reci sion of Sales Contract for "Material Changes”

Finally, the DeMarcos contend the circuit court erred
inits Amended COLs 26-32° concluding that the increased

> The circuit court's COLs state:

Breach of Contract (Count VI)

26. As to Count VI of the Conplaint, [the DeMarcos]
basically allege that they entered into express and inplied
contracts with Maui Beach Resort, including the Mau

Purchase Agreements; and further, that Maui Beach Resort's
conduct constitutes a breach of contract.

27. In particular, [the DeMarcos] allege that
[ Appel | ees] breached the Hokul ani and Konea sal es contracts
by failing to disclose certain "material changes," such as
borrowi ng approximately $400 mllion nore than was discl osed
in the Maui Purchase Agreenents.

28. "Material change" is defined as a change in the
project which directly, substantially and adversely affects
the use or value of the condom niumunit or the limted
common el ements appurtenant thereto or the amenities of the
proj ect available for purchaser's use and is not made
pursuant to a right reserved to seller under the
Decl aration. See FOF No. 18.

29. It is undisputed that the devel oper borrowed
addi tional monies to finance the project that was
constructed in phases, which right the devel oper reserved
It is also undisputed that as it pertains to the Konea
Encl ave, the [DeMarcos] as purchasers never received a
request from the devel oper(s) to subordinate their interest
to an amount greater than $242 million. Neither Maui Beach
Resort nor any of its |lenders ever requested that [the
DeMar cos] increase their subordination beyond the $242

mllion reflected in paragraph no. 37 of the Konea Sal es
Contract.
30. [ The DeMarcos] additionally argued that failure

to adequately disclose the existence and presence of the STP
and the adverse effect of the Nordic |lien application
constitutes a "material change," justifying their rescission
of all three (3) Hokul ani/Konea Sal es Contracts.

31. The credi ble evidence indicates that the
exi stence of the STP was disclosed through numerous reports
received by the [DeMarcos], that [the DeMarcos] recognized
their independent duty to investigate adjacent properties to
the project, that a lien was never attached to the project,
and that the devel oper secured through Fidelity a $17
mllion bond confirm ng that if a mechanic's lien by Nordic
Construction were to attach to the Hokul ani Encl ave, that
Fidelity was prepared to issue title insurance policies to
purchasers of units in Buildings SE-A, SE-B and SE-C in the
Hokul ani Encl ave.

(continued...)
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construction | oan and the nmechanic's lien application were not
"material changes" that allowed the DeMarcos to rescind the sales

agr eenent s.

Regardi ng the increased construction | oan, the DeMarcos
explain that the sales agreenents specified that Appellees were
permtted to obtain a construction |oan only up to $242, 000, 000
in order to build the Konea Encl ave portion of the Honua Kai
devel opment. Appel |l ees instead borrowed $305, 000,000 to build
t he Konea Encl ave, which the DeMarcos contend constituted a
"material change." Additionally, the nmechanic's |ien application
for $8,500,000 filed by Nordic Construction, Inc. was also a
"material change" to the DeMarcos. Because of these "material

changes, "

[the DeMarcos] were concerned about the debt | oad of the
Honua Kai project and the Nordic Mechanic's Lien application
since they understood that when a subcontractor files an
application for a Mechanic's Lien, it means either that (a)
the Devel oper was not able to pay its subcontractors or (b)
the subcontractor had performed substandard work.

In its Anended FOF 18, the circuit court recited the
contractual definition of "material change":

18. I ncorporated and made part of the Hokul ani Sal es
Contract was a Definitions Section attached as Exhibit A,
defining "Material Change" to nmean:

a change in the Project which (1) directly,
substantially and adversely affects the use or
val ue of the Condom nium Unit or the Limted
Common El ements appurtenant thereto or the
amenities of the Project available for
Purchaser's use, and (2) is not made pursuant to
a right reserved to Seller under the

Decl arati on.

The circuit court relied on this definition in concluding that
t he increased construction |oan and the nmechanic's lien
applications were not "material changes" because the DeMarcos’

5(...continued)

32. Since neither the additional project financing
the extent of disclosure surrounding the STP, nor the Nordic
lien application directly, substantially and adversely
af fected the use or value of the condom nium unit,
constituting a "material change,"” [the DeMarcos] failed to
prove by a preponderance of the evidence their breach of
contract claim such as to justify their rescission of their
Hokul ani / Konea Sal es Contracts.
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use or value of their condom niumunits were not "directly,
substantially, and adversely affected.™

On appeal, the DeMarcos fail to nake any argunent or
point to any evidence that denonstrates that the increased
construction |loan or nechanic's lien "directly, substantially,
and adversely affected” the use or value of their condom ni um
units. Wthout such evidence, we cannot conclude that the
circuit court's FOFs were clearly erroneous or its COLs were
wrongly decided. See Chun, 106 Hawai ‘i at 430, 106 P.3d at 353.

V. CONCLUSI ON

Therefore, the (1) "Order G anting Defendants Maui
Beach Resort Limted Partnership and Northwest Maui Corporation's
Motion to Anend to Clarify and Correct the Findings of Fact,
Concl usions of Law, and Order, Filed April 21, 2015" entered on
July 27, 2015; (2) "Order Granting in Part and Denying in Part
Def endants Maui Beach Resort Limted Partnership and Nort hwest
Maui Corporation's Mdtion for Attorneys' Fees and Costs, Filed
August 20, 2015" entered on Novenber 3, 2015; and (3) "Amended
Fi nal Judgnent” entered on Novenber 3, 2015 in the Grcuit Court
of the First Crcuit is vacated as to the issue of actual danmages
and remanded for further proceedi ngs consistent with this
opinion, and affirmed in all other respects.

DATED: Honol ul u, Hawai ‘i, Novenber 10, 2016.
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