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NO. CAAP-14-0001091
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

IN THE | NTEREST OF R K.; K K

APPEAL FROM THE FAM LY COURT OF THE FIRST CIRCU T
(FCG-S NO. 14-00041)

SUMVARY DI SPCSI TI ON ORDER
(By: Fujise, Presiding Judge, and Leonard, J.;
and Reifurth, J., dissenting)

Mot her - Appel | ant appeal s fromthe August 14, 2014 O der
After Trial and the August 22, 2014 Orders Concerning Child
Protective Act (Orders Concerning CPA) entered in the Famly
Court of the First Crcuit (Famly Court).® Mther contends that
the Fam |y Court abused its discretion in awardi ng tenporary
foster custody of her mnor children, RK and KK, (Children) to
t he Hawai ‘i Departnent of Human Servi ces (Departnent or DHS) and
chal l enges various rulings in the Oder After Trial and the
Septenber 11, 2014 Findings of Fact and Concl usions of Law
(FOFs/ CQLs) .

The Honorabl e Bode A. Ual e presided.
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In her points of error on appeal, Mther contests the
Famly Court's rulings that were nunbered 1, 4, 6, 7, 8, and 10
in the Oder After Trial (these rulings were also included as
FOFs 59 a, d, f, g, h, and j in the FOFs/COLs), as well as FOFs
77, 86, 117, 118, 120, and 121 in the FOFs/ COLs.

Upon careful review of the record and the briefs
submtted by the parties, and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resolve Mother's points of error as follows:

Hawai i Revised Statutes (HRS) 8§ 587A-26 (Supp. 2015)

provides, in relevant part:

§ 587A-26 Tenporary foster custody hearing.

(c) After reviewing the petition and any reports

subm tted by the departnment and considering all information
pertaining to the safe famly home factors, the court shal
order:

(1) That the child be immediately released fromthe

department's tenporary foster custody, placed in
temporary famly supervision, and returned to
the child's famly home with the assistance of
services, upon finding that the child's famly
is able to provide a safe famly honme with
services; or

(2) That the child continue in the department's
temporary foster custody, upon finding that
there is reasonable cause to believe that
continued placement in foster care is necessary
to protect the child fromimm nent harm
provided that in making this determ nation, the
court shall consider whether:

(A) The department made reasonable efforts to
prevent or elimnate the need for removing
the child fromthe child's famly honme
before the child was placed in foster
care;

(B) The all eged or potential perpetrator of
i mm nent harm harm or threatened harm
should be removed fromthe famly home
rather than continuing the child's
pl acement in foster care. The child's
fam ly shall have the burden of
establishing that it is in the child's
best interests to renmove the child, rather
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than the alleged or potential perpetrator,
fromthe famly home; and

(O Every reasonable effort has
been or is being nmade to pl ace
si blings or
psychol ogi cal | y- bonded
children together, unless such
pl acement is not in the
children's best interests.

The foll ow ng standards apply to this court's review of
the Famly Court's rulings in this case:

The famly court's FOFs are revi ewed on appeal under
the clearly erroneous standard. A FOF is clearly erroneous
when (1) the record |l acks substantial evidence to support
the finding, or (2) despite substantial evidence in support
of the finding, the appellate court is nonetheless left with
a definite and firmconviction that a m stake has been made.
Substanti al evidence is credible evidence which is of
sufficient quality and probative value to enable a person of
reasonabl e caution to support a concl usion.

On the other hand, the famly court's COLs are
revi ewed on appeal de novo, under the right/wong standard.
COLs, consequently, are not binding upon an appellate court
and are freely reviewable for their correctness.

However, the famly court's determ nations pursuant to
HRS § 587-73(a)2 with respect to (1) whether a child's
parent is willing and able to provide a safe famly home for
the child and (2) whether it is reasonably foreseeable that
a child' s parent will beconme willing and able to provide a
safe fam ly home within a reasonable period of time present
m xed questions of |law and fact; thus, inasnmuch as the
famly court's determnations in this regard are dependant
upon the facts and circunstances of each case, they are
revi ewed on appeal under the clearly erroneous standard
Li kewi se, the famly court's determ nation of what is or is
not in a child' s best interests is reviewed on appeal for
clear error.

Mor eover, the family court is given much leeway in its
exam nation of the reports concerning a child's care
custody, and welfare, and its conclusions in this regard, if
supported by the record and not clearly erroneous, nust
stand on appeal

In re Doe, 95 Hawai ‘i 183, 190, 20 P.3d 616, 623 (2001)

(citations, quotation marks, ellipses, and brackets omtted).

2 HRS § 587-73 (entitled Permanent plan hearing) was replaced in
2010 by 8 587A-33 (Supp. 2011) (entitled Term nation of parental rights
hearing). The statutes are substantially simlar in all relevant respects.
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The Hawai ‘i Supreme Court has applied this deferentia

standard to its review of the award of tenporary foster custody,

stating:

[Tlhe fam |y court possesses wi de discretion in making its
deci sions and those decisions will not be set aside unless
there is a mani fest abuse of discretion. Under the abuse of
di scretion standard of review, the famly court's decision
will not be disturbed unless the famly court disregarded
rules or principles of law or practice to the substantia
detriment of a party litigant, and its decision clearly
exceeded the bounds of reason.

In Interest of Doe, 84 Hawai ‘i 41, 46, 928 P.2d 883, 888 (1996)

(citations, quotation marks, and brackets omtted).

As the Fam |y Court concluded in part in its FOFs/CCLs:

5. The purpose of the Child Protective Act, HRS
Chapter 587A, is to make paramount the safety and health of
the children who have been harmed, and to provide children
with prompt and anple protection fromthe harnms, as stated
in the Child Protective Act, supra, with an opportunity for
timely reconciliation with their famlies, if they can
provide safe famly homes, with timely and appropriate
services or permanent plans to ensure the safety of the
child. HRS § 587A-2. The Hawai ‘i Legislature made it clear
that child safety is paranount. |d.

6. The Child Protective Act, supra, shall be liberally
construed to serve the best interests of the child and the
purposes of the Child Protective Act, supra. 1d.

7. The Court may | ook to the past and present
conditions of the home and natural parents so as to gain
insights into the quality of care the Children may
reasonably be expected to receive in the future. In re Doe,
95 Hawai ‘i 183, 191, 20 P.3d 616, 624 (2001). Wbodruff v.
Keal e, 64 Haw. 85, 99, 637 P.2d 760, 769 (1981).

On January 9, 2014, Mother's three-year-old child, RK

suffered a life-threatening and life-altering brain injury, which

is described in the Famly Court's unchall enged FOFs as foll ows:

66. [RK] suffered a subdural hemorrhage with severe
brain swelling, which is a serious, life-threatening injury.

67. VWhen [RK] underwent a craniotomy to renmove a part
of his skull in order to relieve the pressure on his
swelling brain, the surgeon directly observed the source of
the bleeding in his brain to be a | acerated or torn vein.

68. Blood tests have ruled out a bl eeding disorder as
the cause of [RK's] brain injury.
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69. A vascul ar mal formati on has been ruled out as a
cause of [RK's] brain injury as no vascular mal formations
were observed by a CT scan of his brain in May 2013 or by
di rect observation of the surgeon during [RK' s] craniotony.

70. A metabolic disorder has been ruled out as a cause
of [RK's] brain injury as [RK s] devel opment has been
nor mal .

71. At the time of his injury, [RK] was taking
amoxicillin and tylenol to treat an ear infection. Bot h t he
ear infection itself and the medication he was taking were
not related to [RK' s] brain injury at all

72. There is no nedical condition that explains
[RK's] brain injury.

73. [RK's] brain injury was caused by blunt force
trauma to his head. This trauma occurred within a matter of
a few hours prior to [RK] having seizures and | osing
consciousness. Following such a trauma, the bleeding in
[RK's] brain would have caused deterioration in his
functioning over time, including a worsening headache and a
declining | evel of consciousness.

74. 1t is unlikely that [RK's] injury was caused by
the hitting of his head on the stair rail on January 8, 2014
because of the described mld force with which [RK' s] head
struck the rail and nore inmportantly, because of the
descri bed period of about 16 hours of normal, active,
pl ayful behaviors between the stair rail event and [ RK]
| osi ng consci ousness.

75. [RK's] vomting on January 8, 2014 and January 9
2014 is not necessarily medically associated with his brain
injury. If the vomting had been in conbination with pain
and abnormal behavior, then it would have been associ ated
with his brain injury.

76. It is unlikely that [RK] had an existing injury
t hat was exacerbated by hitting his head on the stair rai
on January 8, 2014 and resulted in his subdural brain
henorr hage. If there was an old injury, it would have
heal ed qui ckly and would not have been aggravated by a m nor
injury that occurred nonths |ater.

78. [RK] has a severe residual brain injury, is
unli kely to regain consciousness, and requires excessive and
life long full tinme care. He currently receives hospice and
urgent care services for twelve hours per day.

79. [RK] has extrene special needs due to his brain
infury. He is vulnerable to child maltreatment due to his
medi cal condition and conpl ete dependence on adult
caretakers to meet his needs.

83. At the time of [RK's] brain injury, Mother was the
primary caregiver for the Children
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84. At the time of [RK's] brain injury, the people who
had access to [RK] outside of Mother's supervision were
[ Boyfriend] and [Boyfriend's] parents.

85. Mother is unable to identify the cause of [RK'Ss]
brain injury. Mot her does not believe it is possible that
someone may have caused [RK] brain injury.

87. Mother has not been ruled out as the perpetrator
of [RK's] brain injury.

As found by the Famly Court, RK remains in a cons,
recei ves hospice and urgent care services for twelve hours per
day, and is expected to eventually die as a result of his injury.

At the tinme of RKs injury, RK and his twenty-nonth-old
sibling, KK, were living with Mdther and Mther's Boyfriend
(Boyfriend) in the home of Boyfriend s parents, along with
Boyfriend' s parents and Boyfriend's three siblings. Boyfriend is
not the Father of RK or KK. Although represented by counsel, the
Fat her of RK and KK did not participate in the trial and, through
counsel, notified this court that he did not wish to participate
in this appeal.

In the days prior to RK's injury, he was sick and
taking nmedicine for an ear infection. |In the evening before RK s

injury, the follow ng reportedly occurred:

On the way down the stairs, [RK] wal ked into the
wooden stair rail, hitting the left side of his head on the
rail. Bot h Mot her and [ Boyfriend] describe the inpact of
[RK's] head on the stair rail as mld. [ RK] grabbed the
right side of his head and wobbl ed but did not fall down or
| ose consci ousness. He did not cry or conplain of pain.

RK vom ted during and after dinner that evening, but
Mot her attributed it to his illness. The next norning, January

9, 2014, RK was active and playful before breakfast, vomted

6
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after eating, but then continued to run around and play, and
behaved consistently with his behavior over the previous few
days. Modther was home alone with RK and KK. The unchal | enged

FOFs descri be what reportedly happened next as foll ows:

22. [RK] went to [Boyfriend s] upstairs bedroom where
he watched tel evision and took his usual nmorning nap at
about 10:30 to 11:00 a.m

23. [Boyfriend's] nother and sister came home and went
upstairs. Shortly thereafter, at about 12:00 to 12:30 p.m,
Mot her and [ KK] went outside to hang | aundry. [ RK] renmained
upstairs.

24. A couple of mnutes |later, [Boyfriend] came hone.
Upon his arrival, he heard [RK] crying and went upstairs.
[ Boyfriend's] mother was standing outside the door to his
bedroom asking [RK] if he was alright. [ RK] was on the
ground in [Boyfriend's] bedroom where he normally naps.

25. [Boyfriend] saw [RK's] eyes roll back and his body
stiffen up. [Boyfriend] hit [RK's] leg to try to get his
attention and sat himup on the bed before letting himgo to
turn on the fan. [RK] lay back and stiffened up again.

Both of his arms were stiff his eyes were rolling back, and
he appeared to be having a seizure

26. [Boyfriend] tried to revive [RK] by slapping him
on the face, but he didn't wake up

27. [Boyfriend] alerted Mother to [RK s] condition and
they called 911 for help.

28. Emergency Medical Services arrived at the home at
about 12:30 p.m [RK] was unresponsive and was transported
by ambul ance to the Queens Medical Center. Mhile in the
emergency room a CAT scan was done and then [RK] was taken
into surgery to renove part of his skull in order to relieve
some of the pressure fromhis swelling brain. He was |ater
transferred to the Kapiolani Medical Center for Whmen and
Children [(KMC)].

When asked questions at trial regarding why her
children were in foster care, Mther testified that "we didn't
intentionally do anything to them" She further testified that
she had no i dea what may have caused his injury and expressly
deni ed causing the injury. Boyfriend also testified that he did

not cause and had no idea what m ght have caused RK' s injury and,
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i ke Mot her, he does not believe that soneone nay have caused the
harmto RK
G na French, MD. (Dr. French) was found by the Famly
Court to be qualified as an expert in the fields of pediatrics
and child abuse and to be a credible witness. Dr. French's
opi nions as expressed in tw reports, as well as her trial
testinony, were nmade to a reasonable nedical certainty. Al though
Mot her chal | enges key findings based on the nedical testinony
given by Dr. French — including that RK' s injury was not caused
by the hitting of his head on the stairway railing the evening of
January 8, 2014 that RK's vomting was not significant to the
cause of his injury, that the severe injury that happened to RK
happened within hours of himbeginning to have sei zures and
| apsing into a coma —she does not challenge Dr. French's
qualifications. No other nedical testinony was offered at trial.
Dr. French testified, inter alia, that RKs injury,
whi ch included a large tear in a major vein comng off of his
brain, was "nost |ikely caused by sonme blunt trauma, sonething
hitting his head" and that it |ikely happened close in tinme to
when he col |l apsed, rather than 16 hours earlier. She expl ai ned
that, with such a devastating injury, although there were a few
cases where soneone was lucid for a period of tinme and not
comat ose, those children "were clearly severely in pain and
injured and not right." Based on RK s surgeon's direct
observation of RK s bleeding and a prior CT scan, the possibility
of abnormal vessels or brain size was elimnated. Dr. French

8
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testified that she | ooked hard to identify any possi bl e nedi cal
condition that could explain RK's injury and found none.
Based on the nedical evidence, she opined that RK likely received
a hard blow to his head wthin a short period of time before his
col | apse. Based upon the entire record, as well as Dr. French's
testinony and reports, we conclude that the Famly Court did not
err finding her testinony to be trustworthy, credible, and nmade
to a reasonabl e nedical certainty.

Mot her chal |l enges the Famly Court's initial ruling
that "given the evidence adduced at Trial and the proximty of
[ Mot her] and [Boyfriend] to the child when his severe brain
injury occurred, the Court identifies both of them as
perpetrators of harmto [RK]" and the court's later finding that
"Mot her and [Boyfriend] have not provided an adequate expl anation
for [RK's] brain injury. There is no identified perpetrator of
[RK's] brain injury."” However, the forner finding was made in
the context of the Famly Court's ruling that RK was harned due
to acts and/or om ssions of his famly, specifically Mther and
Boyfriend, who had no adequate explanation for what the court
determ ned to be a severe brain injury caused by a blunt force
hit to his head. The latter finding highlighted that Mther and
Boyfriend had not provided an adequate explanation for RK' s
grievous injury and no one identified who inflicted the bl unt
force injury. Although the specific wording of the Famly

Court's findings could have been clearer, reading the entirety of
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the court's decision and the record of this case, we cannot
conclude that the Famly Court's FOFs were clearly erroneous.
Thus, RK was severely injured by soneone while in
Mot her and/or Boyfriend' s care. Neither Mther or Boyfriend
could be ruled out as the perpetrator of the harm After
interviews and investigation, a Miultidisciplinary Team including
Dr. French, held a conference over the course of two days and
concluded, inter alia, that Mther and Boyfriend were inadequate
caretakers for RK and KK, and recommended that the Children be
removed fromthe famly honme. RK now has extrene special needs
due to his nedical condition. Gven the blunt force injury
suffered by RK, KK's vulnerability due to his young age and
conpl ete dependence on adult caretakers, the Fam |y Court found
that it was not in the best interest of the Children to be
returned to the care of Mdther and Boyfriend. W concl ude that
the Famly Court did not clearly err in its FOFs and did not
abuse its discretion in granting DHS s notion petition for

tenporary foster custody in this case.

10
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Therefore, the Famly Court's August 14, 2014 Order
After Trial and August 22, 2014 Orders Concerning CPA are
af firnmed.

DATED: Honol ul u, Hawai ‘i, Novenber 16, 2016
On the briefs:

Her bert Y. Hanada, Presi di ng Judge
for Mot her-Appel | ant.

Mary Anne Magni er,

Erin K. S. Torres, Associ at e Judge
Deputy Attorneys Ceneral,

for Petitioner-Appellee.
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