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IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|
---000---

JAVES DANNENBERG, BI LLY SOUTHWOOD, VALERI E YAMADA SOUTHWOOD,
DUANE PREBLE, and SARAH PREBLE, i ndividually
and on behalf of all others simlarly situated,
Respondent s/ Pl ai nti ffs-Appel | ant s/ Cr oss- Appel | ees,

VS.

STATE OF HAWAI ‘1, HAWAI ‘I EMPLOYER- UNI ON
HEALTH TRUST FUND, BOARD OF TRUSTEES OF THE
HAWAI ‘I EMPLOYER- UNI ON HEALTH BENEFI TS TRUST FUND,
Petitioners/ Def endant s- Appel | ees/ Cross- Appel | ant s,

and
COUNTY OF KAUA'l, CITY AND COUNTY OF HONOLULU,

COUNTY OF MAUI, COUNTY OF HAWAI ‘I,
Respondent s/ Def endant s- Appel | ees.

SCAP- 15- 0000084

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CI RCU T
( CAAP- 15- 0000084; CIV. NO 06-1-1141)

OCTOBER 21, 2016

| NTERMEDI ATE COURT OF APPEALS ASSOCI ATE JUDGE LEONARD,
ACTING C.J., CQRCUT COURT JUDGES HARA, CAHI LL, KURI YAMA, AND
CRABTREE I N PLACE OF NAKAYAVA, MCKENNA, PCOLLACK, AND WLSON, JJ.,
RECUSED, AND Cl RCUI T COURT JUDGE ALM RECUSED, PREVI OUSLY
ASSI GNED | N PLACE OF RECKTENWALD, C.J., RECUSED
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OPINTON OF THE COURT BY LEONARD, ACTING C. J.

This class action suit concerns the health benefits
provi ded by the State of Hawai ‘i, the Cty and County of
Honol ul u, and the Counties of Kaua‘i, Mui, and Hawai ‘i, to the
foll owi ng class menbers:

Al'l enpl oyees (and their dependent-beneficiaries) who began

wor king for the Territory of Hawai ‘i, the State of Hawai ‘i or
the political subdivisions thereof, before July 1, 2003, and
who have accrued or will accrue a right to post-retirement

health benefits as a retiree or dependent-beneficiary of
such a retiree. This includes: (a) those who have not yet
recei ved any post-retirement health benefits from Defendants
as a retiree or dependent beneficiary of such a retiree; and
(b) those who have received any post-retirement health
benefits from Defendants since July 1, 2003 as a retiree or
dependent - beneficiary of such a retiree. For purposes of
damages only, if any, the class shall also include the
estates and heirs of any deceased retiree or deceased
dependent - beneficiary of a retiree who is or was a menber of
the class.?!

As the parties submit, the central issue in this case
is whether the State and Counties have inpaired the appellants
accrued retirement health benefits in violation of article Xvi,
section 2 of the Hawai ‘i Constitution, which provides:

Menbership in any enployees' retirement system of the State

or any political subdivision thereof shall be a contractua

rel ationship, the accrued benefits of which shall not be

di m ni shed or inpaired.

I ndi vidually and on behalf of all others simlarly
situated, Plaintiffs-Appellants/Cross-Appell ees Janes Dannenber g,
Billy Sout hwood, Val erie Yamada Sout hwood, Duane Preble, and

Sarah Preble (Appellants) appeal, and Def endants- Appel | ees/ Cr oss-

1 This class was certified, pursuant to Appellants' Decenber 17,
2010 motion, which was heard on March 8, 2011, by the Honorable Patrick W
Border. The written order granting class certification, which is quoted

above, was entered by the Honorable Jeannette H. Castagnetti on August 29
2013.
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Appel l ants State of Hawai ‘i, the Enployer-Union Health Benefits
Trust Fund (EUTF), and the Board of Trustees of the EUTF (EUTF
Board) (together, the State)? cross-appeal, fromthe January 30,
2015 Final Judgnment (Judgnent), filed in the Crcuit Court of the
First Crcuit (Crcuit Court),® as well as chall enge, in whole or
in part, the Crcuit Court's: (1) October 16, 2014 Order Denying
Plaintiffs' Mtion for Partial Sunmary Judgnment and O der
Granting State Defendants' Mtion for Partial Summary Judgnent
(Summary Judgnment Order); and (2) Decenber 16, 2014 Order Denying
Plaintiffs' Mtion for Reconsideration or, in the Aternative,
Leave to Pursue an Inmmediate Interlocutory Appeal of the Summary
Judgnent Order (Order Denying Reconsi deration).

We hold, inter alia, that: (1) pursuant to article
XVl, section 2 of the Hawai ‘i Constitution, benefits arising from
menbership in the Hawai ‘i enpl oyees' retirenent system (ERS),
including retiree health benefits, accrue upon an enpl oyee's
enrollment in the ERS, subject to any conditions precedent in
place at the time of enrollnent that nmust be satisfied before
receiving the benefits; (2) notwthstanding a repeal ed statutory
provi sion that required "substantial equality of benefits"” to al
State and County "Enpl oyees” who were entitled to receive them
article XVI, section 2 of the Hawai ‘i Constitution protects
accrued retiree health benefits, not parity of health benefits

bet ween active enployees and retirees; (3) the starting place for

2 Def endant s- Appel | ees County of Kaua‘i, City and County of

Honol ul u, County of Maui, and County of Hawai ‘i (the Counties) did not join in
the cross-appeal.

8 The Honorable Jeannette H. Castagnetti presided.
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a determ nation of Appellants' accrued retirenent health benefits
is the retirement health benefits that were prom sed to

Appel lants at the tinme of their enrollnment in the ERS, as these
are the benefits that, in the first instance, arise fromtheir
menbership in the ERS;, (4) Appellants' constitutionally protected
retirement health benefits are not an exact package of health
benefits, fixed as of a certain date, unchanged and unchangeabl e
over time, and such benefits remain subject to |egislative
changes, so |long as those changes do not result in a dimnishnment
or inpairment of the benefits that have been accrued; and (5)
there are genuine issues of material fact as to whether
Appel l ants' accrued retirenent health benefits have been

di m nished or inpaired in violation of article XVl, section 2.

l. LEG SLATI VE BACKGROUND

In 1961, the Hawai ‘i Legi sl ature passed Act 146, which
created the Hawai ‘i Public Enpl oyees Health Fund (Health Fund or
PEHF) as a vehicle to provide active and retired gover nnent
enpl oyees and their dependents with a health benefits plan. 1961
Haw. Sess. Laws Act 146. The Health Fund Act established a Board
of Trustees to admi nister and carry out the purpose of the Health
Fund. Revised Laws of Hawaii (RLH) & 5A-12 (Supp. 1961); 1961
Haw. Sess. Laws Act 146, 8 1(13) at 194. The Board's duties
i ncluded determ ning the health services to be provided by health
benefit plans, entering into contracts for health benefit plans,
selecting the carrier to provide indemity-type health benefit

pl ans, and establishing eligibility requirenments for enployees
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and their dependents. RLH 88 5A-13 to -15 (Supp. 1961); 1961
Haw. Sess. Laws Act 146, 8 1 (13)-(15) at 194.

The Health Fund was termnated with the repeal of
Hawai i Revi sed Statutes (HRS) Chapter 87, effective June 30,
2003. 2001 Haw. Sess. Laws Act 88, 88 1-10 at 138-52. The
Heal t h Fund was replaced with the EUTF, through the passage of
Act 88, which is now codified as HRS Chapter 87A. |In enacting
Act 88, the Legislative Conference Conmittee stated:

If nothing is done now, the spiraling cost of the
Health Fund will create significant financial hardships for
state taxpayers. Recogni zing the urgency of this matter,
your Comm ttee on Conference finds that reform ng the Health
Fund is the responsible thing to do.

This bill will ensure that the Health Fund, and the
succeedi ng Trust Fund, will remain solvent. Consolidating
the health benefits prograns under the existing system wil
ensure the solvency of the State, as well as benefit al
public enployees and retirees today and in the future

It is not the intention of your Commttee on
Conference that public enployees and retirees suffer a
di m ni shment of existing health benefits. This bill wil
give the governing boards of the Trust Fund and the Health
Fund, during the transition period, conplete discretion
authority, and flexibility to devise and maxi m ze the levels
and types of benefits available for public enmployees and
retirees.

Conf. Comm Rep. No. 124, in 2001 House Journal, at 1098
(enmphasi s added). To this purpose, the EUTF was to take charge
of the various health benefits prograns and "establish a single
health benefits delivery systemfor State and county enpl oyees,
retirees, and their dependents.” [d. at 1097.

Sone of the issues raised in this case concern the
| anguage and applicability of the nowrepeal ed HRS Chapter 87.
Wth the enactnent of Chapter 87, nore specifically HRS § 87-
22(b), the Legislature authorized the Health Fund Board to

determ ne the health services offered in a health benefits plan
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and to contract for a health benefits plan "provided that
benefits under any respective plan shall be equally available to
all enpl oyees and their dependents selecting such plan regardl ess
of age[.]" 1961 Haw. Sess. Laws Act 146, 8§ 1(13) at 194.

Menbers of the House Finance Conmittee had expressed concern that
"[h]ealth benefits under the federal nedicare programfor the
aged may be inferior to health benefits under the state health
benefits plans and retirees or old enpl oyees should not be

di scri m nated agai nst, but should have the plan offering the
better benefits.” Stand. Comm Rep. No. 978, in 1961 House
Journal, at 1048. The Finance Committee anmended a previous draft
of the bill, adding the section 87-22(b) clause, in part to
"prevent possible discrimnation regarding the availability of
benefits against older persons.” [d. Fromthe Health Fund's
inception in 1961 until 2001, HRS 8§ 87-22(b) maintained this

| anguage, with some mi nor anendnents. HRS § 87-22(b) (Supp
2000), repeal ed by 2001 Haw. Sess. Laws Act 88, § 3 at 50.% In
addi ti on, however, fromits inception, the Health Fund Act al so
provi ded that the neaning of the term "enployee" included "a
retired nmenber of the enployees' retirement system the county
pensi on systemor the police, firemen or bandsnmen pension
systens. . .," thus equating active enployees and retirees for

t he purpose of the Act. See 1961 Haw. Sess. Laws Act 146,

8§ 1(1)(e)(9) at 192.

4 For the purpose of brevity, in some instances, "(repealed)" may be

used herein in lieu of the full citation to Act 88 of 2001
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In 2001, the Legislature amended HRS § 87-22(b),
removi ng the | anguage that "benefits . . . shall be equally
avai l able to all enpl oyee-beneficiaries and dependent -
beneficiaries selecting the plan regardless of age[.]" HRS 8§ 87-
22(b) (Supp. 2001) (repealed). This anendnment to HRS 8§ 87-22(b)
was effective fromJuly 1, 2001, until July 1, 2003, when Chapter
87 was repeal ed and replaced with Chapter 87A, and the Health
Fund was replaced with the EUTF. 2001 Haw. Sess. Laws Act 88,

88 3-10 at 150-52.

The EUTF is adm nistered by the EUTF Board, which is
charged with procuring health benefit plans for enployees (and
t heir dependents), including retirees. HRS § 87A-5 (2012); see
al so Conf. Comm Rep. No. 124, in 2001 House Journal at 1098.

The EUTF Board has awarded contracts for various health plans
including, inter alia, a "new' Hawaii Medical Service Association
(HVBA) Preferred Provider nedical plan, a Kaiser Health

Mai nt enance Organi zati on (Kaiser) medical and prescription drug
plan, a Vision Service Plan (VSP), and a Hawaii Dental Service
(HDS) plan. Al though HRS Chapter 87A includes retirees within
its definition of enployees, it does not include | anguage
requiring benefits to be equally available to all enployees. See
HRS 88 87A-1 & 87A-23 (2012).

According to Appellants' health benefits expert, Pau
A. Tom in 2001 and 2002, retirees received the sane health
benefits, including the same coverage, deductibles, maxinmnms, and
co- pays, as active enpl oyees under the Health Fund; however,

since July 1, 2003, the benefits for retirees and active
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enpl oyees in HVSA plans changed in the form of coverage,
deducti bl es, nmaxi muns, and co- pays.°®

1. PROCEDURAL HI STORY

A The C ass Action Suit

On June 30, 2006, Appellants (retired state enpl oyees)
Mari on Everson, ® Janes Dannenberg, Billy Sout hwood, Valerie
Yamada Sout hwood, Duane Preble, and Sarah Preble, individually
and on behalf of others simlarly situated, filed a Conplaint for
Declaratory Relief, Injunctive Relief, and Damages, cl aim ng that
the State and Counties violated their statutory rights under HRS
Chapter 87 and/or 87A by not providing retirees and their
dependents with dental and nedical benefits that were
substantially equal to those provided to active workers and their
dependents. On August 9, 2006, the State filed a nmotion to
dismss claimng, inter alia, that primary jurisdiction over
Appel lants' clainms resided with the EUTF Board. On August 16,
2006, the Counties also filed a notion to dismss and joined in
the State's nmotion to dism ss.

On Novenber 13, 2006, Appellants filed a First Anmended
Complaint in the Crcuit Court, reasserting the clains of the
original conplaint, and adding a claimof negligence and a claim
of violation of article XVI, section 2 of the Hawai ‘i

Constitution.

5 The court bel ow noted, and Appellants agree, that the Kaiser, HDS
and VSP plans do not appear to be at issue in this case

6 Al t hough Marion Everson was a party at that time, according to
Appel | ants' October 5, 2007 notice of appeal to the Circuit Court in the
rel ated case, Everson v. State, 122 Hawai ‘i 402, 405, 228 P.3d 282, 285
(2010), Ms. Everson died before the resolution of that appeal and before the
filing of the Second Amended Conplaint in the instant case

8
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After a Decenber 15, 2006 hearing, on June 26 and 29,
2007, the Grcuit Court granted in part the defendants' notions
to dismss, on the grounds that the plaintiffs' clains "require
the resolution of issues that have been placed within the special
conpetence of the EUTF . . . [and] the EUTF board of trustees is
charged with adm nistering and carrying out the purposes of the
[ EUTF] including the provision of health benefits plans under HRS
Sections 87A-15 and 87A-31[.]" Thus, the court concl uded that
the EUTF had primary jurisdiction over the plaintiffs' clains.’
The Gircuit Court ordered a stay of all proceedi ngs pending
resolution of the issues involved in the referral of the
plaintiffs' clains to the EUTF, and otherw se held in abeyance
any further ruling on the defendants' requests for dism ssal of
t he acti on.

B. The Agency Action

In a May 15, 2007 petition for declaratory relief to
t he EUTF Board, and a June 15, 2007 anendnent to the petition
(collectively, the EUTF Petition), Appellants sought a
declaratory ruling as to the follow ng four questions:

A. Is the EUTF perm tted, notwithstanding Article XVI
Section 2 of the Hawai ‘i Constitution and the
requi rements of HRS Chapter 87A, to provide health
care benefits to State and County retirees and their
dependents which are inferior to the health care
benefits provided to active State and County workers
and their dependents?

B. If your answer to question A is "yes," what is the
m ni mal array of the health care benefits that nust be
provided to retirees and their dependents?

7 The Honorable Bert 1. Ayabe presided

9
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C. Did the EUTF health benefits plans in effect from July
1, 2003 to the present comply with the requirenments of
the Hawai ‘i Constitution and HRS Chapter 87A?

D. If your answer to Question Cis "no," are retirees
and/ or their dependents entitled to either nonetary
conmpensati on/ damages or any other form of relief
(legal or equitable)? If so, howis it to be
cal cul ated and for what period of time?

See Everson v. State, 122 Hawai ‘i 402, 405, 228 P.3d 282, 285

(2010).

On Septenber 7, 2007, after briefings, evidentiary
subm ssions, other filings, and an August 3, 2007 hearing, the
EUTF Board issued its Findings of Fact, Conclusions of Law, and
Order, concluding, inter alia, that: (1) it did not have
jurisdiction to rule on the constitutional issue presented in
Question A, but as to the statutory issue, HRS Chapter 87A
permts the EUTF to provide health benefits to State and County
retirees and their dependents that are different from and/or
inferior to those provided to State and County active enpl oyees
and their dependents; (2) in order to answer Question B, the EUTF
Board woul d have to engage in specul ation, consider theoretical
or hypothetical situations, and render an advi sory opinion, so
the EUTF Board refused to answer Question B; and (3) the EUTF
heal th benefits plan satisfies HRS Chapter 87A's statutory
requi renents (again declining to address the question of
constitutionality).

On Cctober 5, 2007, Appellants appeal ed the EUTF
Board's decision to the Circuit Court.® After briefing and ora

argunment, on July 23, 2008, the Grcuit Court entered a Decision

8 The Honorable Eden E. Hifo presided

10
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and Order Reversing the Decision of the [EUTF Board], concl uding,
inter alia, that: (1) article XVI, section 2 of the Hawai ‘i
Constitution (the Non-Inpairment Cl ause) "protects the accrued
benefits but by so doing does not and has not prohibited the
State legislature fromchanging the benefits for prospective

enpl oyees; " (2) the phrase "simlarly situated beneficiary” in
HRS § 87A-23 "invokes conpari son between retirees and active

enpl oyees, not [just between] Medicare eligible retirees and
early retirees who by age do not yet qualify for Medicare," thus,
health benefits that are provided to retirees nust "reasonably
approxi mate" the benefits provided to active enpl oyees; and (3)
sonme of the retiree health benefits included in the plan did not
"reasonably approxi mate" the benefits provided to active

enpl oyees, in violation of state law. The G rcuit Court entered

a Final Judgnent on August 18, 2008. See Everson, 122 Hawai ‘i at

406, 228 P.3d at 286.

On Septenber 15, 2008, the State and Counties appeal ed
the Crcuit Court's decision to the Hawai ‘i Internedi ate Court of
Appeals (ICA). 1d. On May 21, 2009, the State filed an
application to transfer the appeal to the Hawai ‘i Suprene Court,
whi ch was granted on June 10, 2009. Id. On March 25, 2010, the
suprene court issued an Qpinion, affirmng in part and reversing
in part the Grcuit Court's decision and holding, inter alia,

t hat :

[Tlhe circuit court did not err in concluding that a retired

state and county governnment enployee's health benefits are

protected by article XVI, section 2 of the Hawai ‘i

Constitution as "accrued benefits" arising froma retiree's

menbership in the enployees' retirement system and (2) the
circuit court erred by concluding that HRS Chapter 87A

11
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requires that retiree health benefits reasonably approxi mate
t hose of active workers.

Everson, 122 Hawai ‘i at 404, 228 P.3d at 284.

C. Resunption of the C ass Action

After the suprene court's decision in Everson, the stay
in the instant case was lifted, and the proceedi ngs resuned
before the Crcuit Court. Followi ng class certification, and the
filing of a Second Anended Conplaint,® the parties filed cross-
notions for partial summary judgnment on the nerits.

Appel l ants' notion, filed on Decenber 10, 2012, argued
primarily that: (1) as held in Everson, retirees' accrued health
benefits are constitutionally protected benefits under article
XVl, section 2 of the Hawai ‘i Constitution; (2) the benefits
provi ded by the EUTF for retirees are not "substantially
equi valent,"” but rather are inferior as a matter of law, to those
provided to active enployees; and (3) the retirees' |oss of
parity with active enployees on health care benefits constitutes
a di mi ni shnent and inpairnent of the retirees' accrued benefits

in violation of article XVI, section 2.

® The Second Anmended Conpl aint, which was filed on December 15,
2010, includes four counts, seeks declaratory and injunctive relief, as well
as damages, and alleges, inter alia, that:

47. Def endants have viol ated the constitutional
contractual and statutory rights of Plaintiffs under Article
XVl and HRS Chapters [sic] 87 by not providing health care
benefits to Retirees and their dependents that are
equi val ent to those provided to Active Workers and their
dependent s.

48. Defendants have violated Retirees' constitutiona
rights under Article XVI and their contractual rights under
HRS Chapters [sic] 87 and other agreements by not providing
health care benefits to Retirees and their dependents that
are equivalent to other enployee-beneficiaries and dependent
beneficiaries, regardless of age.

12
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I n opposition, the State argued that: (1) retirees did
not have parity with active enployees prior to July 1, 2003, as
the majority of active enployees were in different plans operated
by the unions; (2) the EUTF has not inpaired retiree health
benefits, as retirees are provided with the sane or better health
benefits as they had prior to July 1, 2003; (3) retirees are not
entitled to the sanme benefits as active enpl oyees, by statute, by
contract, or by the Constitution; (4) overall, retirees are
recei ving substantially equivalent health benefits as active
enpl oyees; (5) providing retirees with benefits identical to
those offered to active enpl oyees woul d dimnish the retirees
benefits, as providing identical benefits would likely result in
the loss of the full integration nmethod of Medicare coordination
and the favorable prescription drug plan; (6) the base nonthly
contribution caps in HRS Chapter 87A do not di m nish accrued
retiree health benefits!® and do not violate HRS § 87-6(c); ! and
(7) accrued retiree health benefits may be reasonably nodified,
provi ded t hat any di sadvant ageous changes are bal anced by
advant ageous changes.

The State's cross-notion, filed on July 25, 2013,
argued that: (1) the State has not violated Appellants’
constitutional or contractual rights because the EUTF s retiree

heal th benefit plans since 2003 have provi ded coverage that is

10 The "contribution caps”" in HRS Chapter 87A provide, inter alia
that health fund contributions fromthe State or counties shall not exceed the
actual cost of health benefit plans for retirees, and that plans are not
required to cover increased benefits for retirees above those initially
contracted for. HRS § 87A-33 (2012).

1 HRS § 87-6(c) indicated that "subject retirees" would not have to
contribute to the Health Fund for their health benefits plans.

13
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substantially the same, if not better, than what retirees had
before then; (2) the State has not violated Appellants' statutory
rights as there was no intent to create vested rights under HRS
Chapter 87 and/or the State has not violated the provisions of
HRS Chapter 87; (3) the State is not liable for negligence
because the State has not breached any constitutional, statutory,
or contractual duty; (4) Appellants' claimthat retirees mnust
have the sane health benefits as active enployees is wong; and
(5) res judicata and collateral estoppel do not preclude granting
the State's notion

I n opposition, Appellants argued: (1) res judicata and
collateral estoppel bar the State fromre-litigating whether
there was parity between active enployees' and retirees' health
benefits and that this lack of parity violated article XV,
section 2; (2) Judge Border determ ned, in conjunction with class
certification, that constitutionally protected health benefits
accrue at the tine of vesting, which is during enploynent rather
than at pre-enrollnment in the retiree health plan, and that Judge
Border's determination is binding | aw of the case; (3) class
menbers' accrued health benefits were di m ni shed because prior to
July 1, 2003, retirees enjoyed parity with respect to active
enpl oyees' health benefits, which was nandated by Chapter 87, and
they no | onger have such parity; (4) the relevant conparison is
whet her the retirees receive the sane health benefits as the
active enpl oyees, not whether they receive the sanme health
benefits as had been provided through the Health Fund; and (5)

even if the EUTF and Health Fund retiree health benefits are

14
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conpared, the retirees' EUTF plans are inferior to those offered
by the Health Fund.

The four Counties each filed joinders in the State's
opposition to Appellants' notion for partial sunmary judgnent, as
well as joinders in the State's notion for partial summary
judgment. Appellants filed a reply nmenorandumin support of
their partial summary judgnent notion. The State also filed a
reply menorandumin support of its partial summary judgnent
notion, which the Counties joined. On Cctober 30, 2013, a
heari ng was held on the cross-notions and the nmatter was taken
under advi senent .

On Cctober 16, 2014, the Circuit Court entered the
Summary Judgnent Order. The Circuit Court concluded, inter alia,
as follows:

The dispositive question for this court is whether
Plaintiffs' health benefits have been di m ni shed or inpaired
in light of the 2001 | egislative amendment that no | onger
requi red health benefits to be equally available to al
enpl oyee-beneficiaries. As discussed below, the court
concl udes that although the EUTF is not required to provide
retirees with the same or equival ent health benefits as
active enployees, retirees' health benefits have not been
i mperm ssibly reduced because state and county retirees
receive the same or substantially the same health benefits
under the EUTF that they received under the PEHF. As such
there has been no di m ni shment or inpairment of retirees
accrued health benefits.

Under the PEHF, the |law required that health benefits
had to be "equally available to all enployee-beneficiaries
and dependent-beneficiaries selecting the [health] plan,
regardl ess of age." HRS § 87-22(b). The term "enployee-
beneficiary" included active and retired enployees. Thus,
on its face and by definition, HRS § 87-22(b) required that
the same health benefits had to be equally available to al
enpl oyees, active and retired alike

In 2001, when the legislature removed the | ongstanding
requi rement that health benefits had to be equally avail able
to all enployee-beneficiaries and replaced the PEHF with the
EUTF to "establish a single health benefits delivery system

15
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for State and county enpl oyees, retirees, and their
dependents,"” the legislature did not intend for public
enpl oyees or retirees "to suffer any dim nishment or

i mpai rment of their existing health benefits." See Conf.
Com Rep. 124 on S.B. 1044 at 1097-1098.

Under the EUTF, it is undisputed that retirees do not
receive the same health benefits as active enployees
receive. Instead, retired enployees are enrolled in
separate health plans, some of which contain different
services and inferior levels of coverage, co-pays, maxi muns
and deducti bles than active enpl oyees receive under their
sel ected health plans. .o

While [] there are differences in the |evels of
coverage between the PEHF and EUTF HMSA plans for retirees,
accrued health benefits for retirees have not been reduced,
di m ni shed or inpaired since inmplementation of the EUTF
The differences in the levels of coverage between the EUTF
and PEHF for retirees have remained the same or are
substantially the same and, therefore, do not amount to a
di m ni shnment or inpairment of health benefits for retirees.

As the Al aska Supreme Court noted in Duncan v. Retired
Public Enpl oyees of Alaska, Inc., constitutionally protected
"[h]lealth benefits nust be allowed to change as health care
evolves." "Health benefits can be modified so |long as the
nmodi fi cati ons are reasonable, and one condition of
reasonabl eness is that disadvantageous changes must be
of fset by conparable new beneficial changes."

The court concludes that the differences in the |levels
of coverage as between the PEHF and the EUTF HMSA plans for
retirees, as illustrated above,['? are reasonable. I'n
addition, there is no evidence that the differences in the
|l evel s of coverage are di sadvantageous to retirees on a
group-wi de basis. Rat her, many of the benefits under the
EUTF plans are the same or substantially the same than what
retirees received under the PEHF pl ans.

To reiterate, the dispositive issue here is whether
Plaintiffs' accrued benefits, defined under Everson as
health benefits in a health benefits plan for retirees, have
been di m ni shed or inmpaired because the EUTF is not required
to provide the same health benefits to active and retired
enpl oyees. The court concludes that the 2001 |egislative
amendment to the PEHF and the EUTF that removed the
requi rement that benefits had to be equally available to al
enpl oyee-beneficiaries did not amount to a reduction in
health benefits for retirees. Retirees receive the same or
substantially the same health benefits under the EUTF that

12

The court's Summary Judgment Order contains exanples, charts,

and

descriptions of specific health benefits and health plan coverage conparisons

t hat

are omtted here.
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they received under the PEHF. Accordingly, Plaintiffs
accrued health benefits have not been di m nished or inpaired.

Finally, the court is not persuaded by Plaintiffs
argument that res judicata and collateral estoppel preclude
Def endants fromlitigating the issue of lack of parity and
whet her there has been a violation of Article XVI, section
2

The clainms and issues raised by Plaintiffs before the
EUTF and appealed to Judge Hifo involved questions
concerning chapter 87A and Article XVI, section 2. The
Supreme Court in Everson did not address the question of
parity of benefits under chapter 87 and specifically noted
in its decision that Plaintiffs did not assert that any of
the pertinent 2001 amendnents to the HRS (e.g. HRS § 87-
22(b)) were unconstitutional in light of Article XVI
section 2. The claims and the issues presented by
Plaintiffs in the agency appeal that led to the Supreme
Court's decision in Everson sinply did not involve
Plaintiffs' entitlement to parity of benefits under chapter
87 and whet her Plaintiffs' benefits have been di m ni shed or
i mpai red under Article XVI, section 2.

(Gtations and original footnotes omtted.)

On Novenber 3, 2014, Appellants noved for
reconsi deration or, in the alternative, leave to file an
interlocutory appeal, which the State and Counties opposed. On
Decenber 16, 2014, the Circuit Court entered the Order Denying
Reconsi derati on, which al so deni ed Appellants' request for
certification of an interlocutory appeal. On Decenber 29, 2014,
the parties stipulated to dismss wthout prejudice the remnaining
clainms in Appellants' Second Amended Conplaint, which were based
on HRS 88 87A-33 through 87A-36. On January 30, 2015, final
j udgnment was entered in favor of the State and agai nst
Appel I ants, pursuant to Hawai ‘i Rules of Civil Procedure Rule

58 13

13 The Judgnment collectively disposes of all four clainms for relief
set forth in the Second Amended Conpl ai nt by: resol ving what the Judgment
(continued...)

17



el FOR PUBLICATION IN WEST'SHAWAI‘l REPORTSAND PACIFIC REPORTER il

On February 23, 2015, Appellants filed a notice of
appeal, and, on March 5, 2015, the State tinely cross-appeal ed.
On April 23, 2015, the State filed an application seeking a
mandatory transfer fromthe 1CA to the Hawai ‘i Suprene Court,
pursuant to HRS 8 602-58(a)(1l) (Supp. 2015) (question of
fundamental public inportance) and a discretionary transfer,
pursuant to HRS 8§ 602-58(b) (1) (Supp. 2015) (question of first
i npression). Appellants joined in the transfer request, which
was granted on May 20, 2015.

[11. PONTS OF ERROR

Appel l ants raise three points of error on appeal,
contending that the Crcuit Court erred in

(1) denying Appellants' notion for partial summary
judgnment and granting the State's notion for partial sunmmary
j udgnment, and determ ning that the accrued health benefits
prot ected under Everson are only those that the Health Fund
provided to retirees and their beneficiaries before the EUTF
began operating and not the health benefits that Appellants
recei ved whil e enployed, which the State and Counties commtted
to continuing to provide Appellants upon retirenent;

(2) granting the State's notion for partial sunmary
j udgnment, because there were genuine issues of material fact as

to whether the health benefits that retirees receive under the

.. .continued)
descri bes as Appellants' "Parity" allegations and "Regardl ess of Age"
al l egations (by entering judgment in favor of the State and agai nst
Appel l ants); reciting the dism ssal without prejudice of Appellants'
"Contribution Cap" allegations; and expressly ordering that "[t]here are no
remai ning claims, parties or issues in this case but to the extent any do
remain, they are hereby dism ssed.”
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EUTF are the sane or substantially the same as the health
benefits retirees received under the Health Fund; and

(3) ruling that res judicata and coll ateral estoppel do
not preclude the State fromrelitigating (a) whether there is a
| ack of parity between active workers and retirees, and (b)
whet her the EUTF has inpaired Appellants' accrued benefits in
vi ol ation of the Non-Inpairnment C ause by providing benefits that
are inferior to those the Appellants received (in both the
uni on- sponsored plans and the HVSA "general” PEHF plan) prior to
retirenent.

The State raises the followi ng points of error on
cross-appeal ; however, the State submits that it is necessary to
reach these issues only if the Court rules in Appellants' favor
on Appellants' appeal. The State contends that the Grcuit Court
erred in:

(1) interpreting HRS 8 87-22(b), which stated that
"any respective plan shall be equally available to al
enpl oyee- beneficiari es and dependent -beneficiaries selecting the
pl an regardl ess of age,"” as "requir[ing] that the sanme health
benefits had to be equally available to all enployees, active and
retired alike;" and

(2) concluding that "retired enpl oyees are enrolled in
separate health plans, sone of which contain different services
and inferior |levels of coverage, co-pays, mexinmnms and

deducti bl es than active enpl oyees receive."
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| V. APPL| CABLE STANDARDS OF REVI EW

"Statutory interpretation is a question of |aw

revi ewabl e de novo." State v. VWeeler, 121 Hawai ‘i 383, 390, 219

P.3d 1170, 1177 (2009) (internal quotation marks omtted).

First, the fundamental starting point for statutory
interpretation is the | anguage of the statute itself.
Second, where the statutory |anguage is plain and

unanmbi guous, our sole duty is to give effect to its plain
and obvious meaning. Third, inmplicit in the task of
statutory construction is our forenmost obligation to
ascertain and give effect to the intention of the

| egi slature, which is to be obtained primarily fromthe

| anguage contained in the statute itself. Fourth, when
there is doubt, doubl eness of neaning, or indistinctiveness
or uncertainty of an expression used in a statute, an
ambi guity exists.

Id. (quoting Ctizens Agai nst Reckless Dev. v. Zoning Bd. of

Appeals of the Cty & Cnhty. of Honolulu, 114 Hawai ‘i 184, 193,

159 P.3d 143, 152-53 (2007)).
"On appeal, the grant or denial of summary judgnent is

revi ewed de novo." Nuuanu Valley Ass'n v. City & Cty. of

Honol ul u, 119 Hawai ‘i 90, 96, 194 P.3d 531, 537 (2008) (citations
omtted).
"I ssues of constitutional interpretation present

guestions of law that are reviewed de novo." Blair v. Harris, 98

Hawai ‘i 176, 178, 45 P.3d 798, 800 (2002).
Cl ai m precl usion and issue preclusion are separate
doctrines that involve distinct questions of |aw which are

revi ewed de novo under the right/wong standard. E. Sav. Bank,

FSB v. Esteban, 129 Hawai ‘i 154, 157-58, 296 P.3d 1062, 1065-66

(2013).
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V. Dl SCUSSI ON

A Everson, Parity, & Constitutionally-Protected Benefits

Appel l ants contend, inter alia, that in granting the
State's notion for partial summary judgnment, the Crcuit Court
m sread Everson because the Circuit Court concluded that a | ack
of parity between retiree health benefits and those of active
workers was inmmaterial to the issue of whether Appellants
accrued health benefits were dimnished or inpaired in violation
of article XVI, section 2 of the Hawai ‘i Constitution.
Appel | ants suggest that, because the Circuit Court conpared the
benefits that retirees receive under the EUTF with the benefits
that retirees had received under the Health Fund, the Grcuit
Court must have assunmed that the retiree health benefits accrue
only at the tine of retirement. The State disagrees with
Appel | ants' suggestion, arguing that the Crcuit Court properly
construed Everson and made no deci si on about when retiree health
benefits accrue, and that there was and is no need to deci de when
retiree health benefits accrue because there has been no
di m ni shnment of retiree health benefits. To properly address
these conflicting views, this court nmust examne: (1) what was
and was not decided in Everson; and (2) what health benefits are
protected by the Non-Inpairnent C ause. Although we do not agree
entirely with Appellants' explanation of the Crcuit Court's
anal ysis, we also reject the State's argunent that it is
unnecessary to consider when retiree health benefits accrue, and
by inplication what retiree health benefits have been accrued,

based on the proposition that there has been no di m ni shnment of
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retiree health benefits. It is necessary to identify what health
benefits are protected in order to answer the question of whether
or not those benefits have been dimnished or inpaired in
violation of article XVI, section 2.

1. Everson

As a prelimnary natter, we note that the questions
posed in the EUTF Petition underlying Everson sought declaratory
rulings with respect to HRS Chapter 87A and article XVI, section
2 of the Hawai ‘i Constitution. Not surprisingly, as the EUTF
Board was created to adm nister health benefits under HRS Chapter
87A, the EUTF Petition did not seek a ruling regarding retirees
rights under or conpliance with HRS Chapter 87. Declining to
answer any question requiring an interpretation of the Hawai ‘i
Constitution, the EUTF Board concluded that: (1) HRS Chapter 87A
does not require parity between retiree health benefits and
active worker health benefits; and (2) the subject EUTF health
benefit plans conplied with the requirenments of HRS Chapter 87A

The Gircuit Court in Everson took up the constitutiona
i ssue and concl uded that Hawai ‘i's Non-Inpairnment C ause protects
accrued health benefits, as well as accrued financial benefits
such as pension paynents. Conmmenting that the constitutional
protection of accrued benefits does not prohibit |egislative
changes to benefits for prospective enployees, the Crcuit Court
determ ned that "retirenent benefits including those health
benefits that becane established by the enactnent of Chapters 87
and 87A and anmendnents thereto are protected or vested once

accrued." The Circuit Court then turned to the EUTF Board's
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interpretation of HRS Chapter 87A, reversed the Board's ruling on
the issue of parity between retirees and active workers, and
concluded that the reference in HRS § 87A-23 to "simlarly
situated beneficiary"” "invokes conpari son between retirees and
active enployees, not Medicare eligible retirees and early
retirees who by age do not yet qualify for Medicare." The
Circuit Court in Everson further concluded that, contrary to the
EUTF Board's interpretation, pursuant to HRS § 87A-23, health
benefits provided to retirees nust "reasonably approxi mte"
benefits provided to active enployees and sone of the benefits
provided to retirees did not reasonably approxi mate those

provi ded to active enpl oyees.

The Hawai ‘i Supreme Court in Everson — after exam ning
the relevant statutory history of the Hawai ‘i ERS, the franers’
intent in adopting the Non-Inpairnent C ause, the history of the
Health Fund and the transition to the EUTF, and the plain
| anguage of article XVI, section 2 — rejected the State's
argunent that the Non-Ilnpairnment C ause only applies to financial
benefits such as pensions. Everson, 122 Hawai ‘i at 407-15, 228
P.3d at 287-95. More specifically, this court held that "it is
t hose 'accrued benefits' arising frommenbership in an ERS, and
not sinply those benefits provided by an ERS, that is protected
by article XVlI, section 2." |d. at 416, 228 P.3d at 296. The
court nmade clear, however, that:

As we observed in Kaho‘ochanohano, the framers of article

XVI, section 2 intended to provide the legislature with

flexibility to make changes to the system so |l ong as the

changes neither dimnished nor inmpaired a menber's accrued

benefits. Accordingly, although article XVI, section 2
provi des protection for any additional benefits that the
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l egi sl ature may decide to provide to state and county
government enpl oyees as members of an ERS, consistent with
the framers' intent, the legislature may al so reduce
benefits as to persons already in the systemin so far as
their future services were concerned, but it could not,
however, reduce the benefits attributable to past services.

|d. (citations, quotation marks, ellipsis, and brackets omtted).
Regardi ng the constitutional protection of a retiree's
health benefits, the court stated:
[We hold that a retired enployee's health benefits that are
included in a health benefits plan falls within the
constitutional protection contenplated by article XVI
section 2 inasmuch as HRS 8 87A-21(b) clearly and
unanmbi guously conditions a retired state or county
government enployee's eligibility for health benefits on

inter alia, being a retired member of the enployees
retirement system

Id. at 417, 228 P.3d at 297 (citations, quotation marks, and
brackets omtted).

In addition, the court explained: "[T]he issue in this
case is whether the health benefits that are provided by a
‘carrier' and included in a health benefits plan are protected
from di m ni shnent or inpairnment once 'accrued' by article XV,
section 2 of the Hawai ‘i constitution.” 1d. at 418, 228 P.3d at
298. The court rejected the State's contention that retiree
heal th benefits are not constitutionally protected "accrued
benefits,” which the State based in part on the assertion that
"neither the level nor type of retiree health benefits accumul ate
or grow based on the nunber of years that an enpl oyee works."
Id. at 418, 228 P.3d at 298. The court enphasi zed that:

[Alrticle XVI, section 2 was intended in part to provide the

legislature with flexibility to make future changes to the

retirement system which included changing the benefits that

are provided to nenbers of an ERS, as long as the changes

did not reduce an enpl oyee's benefits attributable to past
services. There is also nothing to suggest that any
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addi ti onal benefits, once "accrued," cannot be provided
protection from di m ni shment or inmpairment pursuant to
article XVI, section 2 if the government desires to maintain
the systemin good faith with the enpl oyees of the

government. Therefore, [the State's] interpretation of the
word "accrued" is unpersuasive.
Instead, . . . the word "accrued" was added before

"benefits" to refer to a particular point in time in order
to ensure that any future change to the benefits provided to
a retired state or county enployee would not di mnish or
impair those benefits that have already "accrued." As such
with regard to future changes, the |legislature could reduce
benefits as to (1) new entrants into a retirement system or
(2) as to persons already in the systemin so far as their
future services were concerned. It could not, however
reduce the benefits attributable to past services.

Therefore, [the State's] assertions are unpersuasive, and we
hol d that health benefits for retired state and county

enpl oyees constitute "accrued benefits" pursuant to article
XVI, section 2 of the Hawai ‘i Constitution.

Id. at 419, 228 P.3d at 299 (citations, footnotes, some quotation
mar ks, and brackets omtted). Although stressing that the State
coul d not reduce protected benefits, including accrued health
benefits attributable to past services, the court declined to
specifically address when retirenent health benefits are accrued
and what retiree health benefits nust be deened as accrued

benefits. Conpare id. at n.15, 228 P.3d at 299 n. 15, with id. at

422-23, 228 P.3d 302-03 (Acoba, J., concurring).

The suprene court in Everson then turned to the Grcuit
Court's conclusion that HRS Chapter 87A requires that retiree
heal th benefits reasonably approxi mte those of active workers
and firmy rejected it. 1d. at 419-21, 228 P.3d at 299-301. The
court |ooked to the 2001 anendnents to the HRS, which omtted or
changed the prior statutory |anguage that had required the Health
Fund to provide retirees with "reasonably approxi mate" benefits
as active enployees. 1d. at 420-21, 228 P.3d at 300-01
(conparing the pre-2001 | anguage of HRS § 87-22(b) with the 2001
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amended version of HRS § 87-22(b), and HRS Chapter 87A, including
HRS § 87A-23). The court concl uded:

[We hold that the words "simlarly situated beneficiary not
eligible for nmedicare," as those words are used in HRS

§ 87A-23(1), or "simlarly situated enpl oyee-beneficiary not
eligible for medicare," as those words are used in HRS

§ 87A-23(3), invoke a conparison between Medicare eligible
retirees and retirees who do not qualify for Medicare
Because we hold as such, HRS Chapter 87A does not require
the Board of the EUTF to provide health benefits plans to
retirees whose benefits "reasonably approxi mate" those
benefits provided to active enpl oyees.

Id. at 421, 228 P.3d at 301 (citations and footnote omtted).

2. The Accrual of Constitutionally Protected Benefits

Article XVI, section 2 of the Hawai ‘i Constitution
provi des:

Menbership in any enployees' retirement system of the State
or any political subdivision thereof shall be a contractua
rel ationship, the accrued benefits of which shall not be

di m ni shed or inpaired.

(Enmphasi s added.)

As noted above, in order to determ ne whether
constitutionally protected benefits have been di m ni shed or
i npai red, there nust be a conparison between the "accrued
benefits” that an enployee is entitled to and the benefits that
t he enpl oyee has received. In Everson, the suprenme court
expl ai ned that the Non-Inpairnent C ause "clearly and
unanbi guousl y" provides that "accrued benefits" arise froma
State or county enployee's nenbership in an ERS. 122 Hawai ‘i at
415, 228 P.3d at 295. The court observed that this nenbership is
mandatory for all such enpl oyees upon their entry or re-entry
into the service of the State or a county. 1d. (citing 2

Proceedi ngs of the Constitutional Convention of Hawai ‘i of 1950,
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at 495; HRS § 88-42 (Supp. 2008)).' It is with this entry into
service, and this mandatory nmenbership in an ERS, that an

enpl oyee becones eligible to receive the benefits arising from
ERS nenbershi p, provided that the enpl oyee satisfies the
condition(s) precedent to receive them

As this court observed in Kaho‘ohanohano v. State, 114

Hawai ‘i 302, 347, 162 P.3d 696, 741 (2007), Alaska's constitution
contains a provision that is "nearly identical in wording and
substance" to article XVI, section 2 of the Hawai ‘i

Constitution.* Accordingly, the court in Kaho‘ohanohano cited

Al aska's case law as "instructive in interpreting our own
clause.” 1d. Although the issue of when an enpl oyee's
constitutionally protected benefits accrue was not squarely

before the court in Kaho‘ohanohano, the court tw ce referenced

that the Supreme Court of Al aska has determ ned that such
benefits vest or accrue upon the enployee's enpl oynent and
enroll ment in an ERS, rather than when the enpl oyee becones
eligible to receive the benefits. 1d. at 347-48, 162 P.3d at
741-42 (citing, e.q., Hammond v. Hoffbeck, 627 P.2d 1052, 1057

(Al aska 1981) (holding that benefits under Alaska's ERS "are in

the nature of deferred conpensation and that the right to such

14 The Everson court's discussion of the adoption of article XVi
section 2 at the 1950 Constitutional Convention, 122 Hawai ‘i at 408-13, 228
P.3d at 288-93, which is largely taken fromthis court's earlier exam nation
of those convention proceedings in Kaho‘ochanohano v. State, 114 Hawai ‘i 302,
162 P.3d 696 (2007), fleshes out the considerations and concerns that led to
the final version of the constitutional amendnment.

15 Article XlIlI, section 7 of the Alaska Constitution provides:
"Membership in enployee retirement systens of the State or its politica
subdi vi sions shall constitute a contractual relationship. Accrued benefits
shall not be di m nished or inpaired.” See Kaho‘ohanohano, 114 Hawai ‘i at 347,
162 P.3d at 741.
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benefits vests inmedi ately upon an enpl oyee's enrol |l nment in that

systent); Municipality of Anchorage v. Gllion, 944 P.2d 436,

440-41 (Al aska 1997) (affirmng that the right to benefits vests
when the enpl oyee enrolls in an ERS, rather than when he or she

beconmes eligible to receive benefits)); see also Duncan v.

Retired Pub. Enps. of Alaska, Inc., 71 P.3d 882, 886 (Al aska

2003). As the Al aska court determ ned, that conclusion is nost
consistent with the plain nmeaning of the constitutional

provi sion, as well as the purpose for its adoption. Hanmond, 627
P.2d at 1056. Moreover, pursuant to the constitutional mandate,
"these benefits are regarded as an el enent of the bargai ned-for
consi deration given in exchange for an enpl oyee's assunption and
performance of the duties of his enploynent.” [d. The sane
rational e applies to Hawai ‘i 's Non-Inpai rnent C ause and the
intent and purpose of its franers. W therefore hold that
benefits arising fromnmenbership in a Hawai ‘i ERS, i ncl uding
retiree health benefits, accrue upon an enployee's enrollnment in
the ERS, subject to any conditions precedent in place at the tine
of enrollment that nust be satisfied before receiving the

benefits.

16 As the del egates to Hawai ‘i's 1950 Constitutional Convention
"clearly mani fested the intent to adopt and follow the then New York system"
the Hawai ‘i Supreme Court has also | ooked to New York's interpretation of its
sem nal constitution. Everson, 122 Hawai ‘i at 410, 228 P.3d at 290 (citation
omtted). Although not initially faced with the challenge of a system wi de
benefit modifications during an enployee's continued course of enployment, New
York's highest court has adopted an interpretation of New York's non-

i mpai rment clause, which is that it protects the benefits promi sed at the time
of the enployee's entry or re-entry into New York's ERS. Mut t erperl wv.
Levitt, 393 N.Y.S.2d 837, 839 (N. Y. Sup. Ct. 1975) aff'd, 363 N.E. 2d 587 (N.Y.
1977) (citations omtted); see also, e.g., Civil Serv. Emps. Ass'n Inc., Loca
1000 v. Regan, 525 N.E.2d 1 (N.Y. 1988). We note, however, that New York
courts and Hawai ‘i courts have diverged on the issue of whether health
benefits are constitutionally protected. See Everson, 122 Hawai ‘i at 417-18
(continued...)
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However, as the Al aska court and others have pointed
out, rigid application of a concept such as "accrued benefits"
and "vested rights" is inconsistent with and i nadequate to
provide the flexibility that |egislatures need to deal with
changi ng economi ¢ and social realities. Hamond, 627 P.2d at

1057-58 (citing Betts v. Bd. of Admin. of the Pub. Enps.' Ret.

Sys., 582 P.2d 614, 617 (Cal. 1978); Allen v. Cty of Long Beach,

287 P.2d 765, 767 (Cal. 1955); Spina v. Consol. Police &

Firenmen's Pension Fund Commin, 197 A 2d 169, 174 (N.J. 1964); R

Cohn, Public Enpl oyee Retirenent Plans: The Nature of the

Enpl oyees' Rights, 1968 U. IIl. L. Forum 32, 40-51 (1968)).

| ndeed, as this court has repeatedly noted, such flexibility is
al so part of the intent and purpose of Hawai ‘i 's Non-I npairnent
Cl ause:

[Alrticle XVI, section 2 was intended in part to provide the
legislature with flexibility to make future changes to the
retirement system which included changing the benefits that
are provided to nenbers of an ERS, as long as the changes
did not reduce an enpl oyee's benefits attributable to past
services. There is also nothing to suggest that any
addi ti onal benefits, once "accrued," cannot be provided
protection from di m ni shment or inmpairment pursuant to
article XVI, section 2 if the government desires to maintain
the systemin good faith with the enmployees of the

gover nnent .

Everson, 122 Hawai ‘i at 419, 228 P.3d at 299 (citations,

guot ati on marks and brackets omtted) (citing Kaho‘ohanohano, 114

Hawai ‘i at 341, 162 P.3d at 734; 2 Proceedi ngs of the

Constitutional Convention of Hawai ‘i of 1950, at 495); see also

18( ... continued)
228 P.3d at 297-98 (discussing Lippman v. Bd. of Educ., 487 N.E. 897 (N.Y.
1985)). We decline to address the effects of re-entry into service, and re-
enrollment in the ERS, on a Hawai ‘i enployee's "accrued benefits," as those

i ssues have not been argued in this case.
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Chun v. Enps.' Ret. Sys., 61 Haw. 596, 605-06, 607 P.2d 415, 421

(1980) (adopting a 1950 Constitutional Convention Committee of
t he Whol e Report, which states that the Non-Inpairnment C ause
"would not limt the |legislature in naking general changes in a

system applicable to past nenbers, so long as the changes did

not necessarily reduce the benefits attri butable to past service"

(citation omtted; enphasis added)).
In Iight of these conpeting inperatives, the Al aska
court adopted the follow ng anal ysis in Hammond:

An enpl oyee's vested contractual pension rights may be
nodi fied prior to retirement for the purpose of keeping a
pension system flexible to permt adjustments in accord with
changi ng conditions and at the same time maintain the
integrity of the system Such modifications must be
reasonable, and it is for the courts to determ ne upon the
facts of each case what constitutes a perm ssible change
To be sustained as reasonable, alterations of enployees
pension rights nmust bear some material relation to the
theory of a pension systemand its successful operation, and
changes in a pension plan which result in disadvantage to
enmpl oyees should be acconpani ed by conparabl e new
advant ages.

fhé éoﬁparative anal ysi s of disadvantages and

conmpensating advant ages nmust focus on the particular

enpl oyee whose own vested pension rights are involved. It

has been said that the offsetting i mprovenment nust also

relate generally to the benefit that has been di m ni shed
Hanmond, 627 P.2d at 1057 (citations and quotation marks
omtted). Accordingly, the Al aska court held: "[T]he fact that
rights in [the Al aska ERS] vest on enpl oynent does not preclude
nodi fications of the system that fact does, however, require
that any changes in the systemthat operate to a given enpl oyee's
di sadvant age nust be offset by conparabl e new advantages to that

enpl oyee.” 1d. (footnote onmtted).
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More recently, in a case dealing directly with the

issue of retiree "health insurance benefits,” the Al aska Suprene
Court reiterated the principles stated i n Hanmond and quoted the
above, except that it overruled its prior statenent that the
conparati ve anal ysis of advantages and di sadvantages i s nade on
an individual basis, as opposed to focusing on a group of
enpl oyees. Duncan, 71 P.3d at 886, 891-92. The Duncan court
westled with the question of howto identify what benefits are
protected agai nst dimnishnment. The State of Al aska argued,
based on practical considerations (i.e., the escal ating cost of
health care), that "retirees should be limted to whatever the
dollar contribution in force at the tinme of his/her retirenent
can purchase,” in essence that "the accrued benefit that is
constitutionally protected is the highest nonthly prem um paid by
t he public enpl oyer during the enpl oyee's enpl oynent, rather than
the coverage provided." 1d. at 888 (quotation marks and brackets
omtted). The State of Hawai‘i nmakes a parallel argunent here,
contendi ng that Appellants nay be entitled to "actuari al
equi val ence” with the health benefits available to them under the
Heal t h Fund.

Al though the State cites the Duncan court to support
this contention, its argunment cleaves off an essential part of
t he Duncan court's hol ding, which is that the "equival ent val ue”
referenced by the Al aska court requires a conparison of benefits
provi ded to enpl oyees, not nerely a conparison of the costs to
the State. Relying in part on a Mchigan court's anal ysis,

Duncan laid out the constitutional paraneters as foll ows:
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In view of the ever changing nature of nedical care,
the M chigan court observed that the idea of a specific
bundl e of medical benefits, unchanging over time, is
probably illusory. Yet the court held that the state was
not free to radically change the nature of health benefits
that had vested in the enployee group in question. The
court concluded:

The rights which have vested in Plaintiffs are
not rights to receive exactly the same package of

heal th benefits which were offered at vesting but

rather a right to a reasonable health benefit package

one which is in keeping with the mai nstream of such
packages, as they are negotiated and inmplemented for
simlarly situated active enployees over tinme.

Thi s—not a "frozen" package of benefits and cost

contai nment measures—s the meaning of "hospital

medi cal -surgical, and sick care benefits" mandated by

the Legislature. This is the "central undertaking" to

which Plaintiffs could reasonably believe they have
entitlement, based on the State's prom se

Li ke the M chigan circuit court, we believe that
health i nsurance benefits must be allowed to change as
health care evolves. W also believe that the economc
realities of adm nistering health care coverage would
prevent maki ng such changes if an individualized equival ency
analysis were used. We reach this conclusion reluctantly in
l'ight of Hoffbeck's holding that changes in other retirenment
benefits nmust be analyzed on an individual basis, a result
that is inmplied by article Xll, section 7, which equates
retirement benefits with contract rights. Recogni zi ng t hat
anal ysis of health insurance changes from a group standpoint
is necessary, but in some degree inconsistent with anal ogous
constitutionally based precedent, we believe that it is
advi sable to express a number of cautions that may help to
gui de any equival ency analysis of health coverage changes.

At the outset, we reiterate Hoffbeck's admonition that
equi val ent val ue nmust be proven by reliable evidence. Just
as with an individual conmparative analysis, offsetting
advant ages and di sadvantages should be established under the
group approach by solid, statistical data drawn from actua
experience—ncludi ng accepted actuarial sources—ather than
by unsupported hypothetical projections. W also believe
that, apart from the individualized approach, the other
gui del i nes concerning equival ency analysis set out in
Hof f beck should continue to be generally applicable.

Further, we reiterate that equivalent value nmust be proven
by a conparison of benefits provided—serely conparing old and new
prem um costs does not establish equival ency. [

1 The Duncan court here references, in a footnote, its earlier
di scussion in which the court specifically rejected the State's argument that
the non-inmpairment clause nerely protected against the dimnishment of the
prem um payments made on behalf of the retirees, as opposed to the health
(continued...)
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[Olur opinion in this case should not be interpreted as

approving major deletions in the types of coverage offered

during an enployee's term Coverage of a particular disease

or condition should not be deleted, even though ot her

coverage m ght be inproved, if the deletion would result in

serious hardship to those who suffer fromthe di sease or

condition in question. . . . [We believe that the coverage

that is offered should generally be "in keeping with the

mai nstreanm' of health insurance packages offered to active

public enmployees in ternms of scope and bal ance
Duncan, 71 P.3d at 891-92 (citations, original footnotes,
guotation marks, ellipsis and brackets omtted; format altered;
enphasi s added). '8

This flexible approach is broadly congruent with the
intent and purpose of article XVI, section 2 of the Hawai ‘i
Constitution and the prior decisions of this court. It does not,
however, fully address Appellants' contention that the accrued
retiree health benefits protected under the Non-Inpairnment C ause
necessarily include "the right to continue to receive a [health
benefits] package conparable to their still-active fornmer co-
workers for free or at a reduced cost,"” depending on their years

of service.

7. . . continued)
benefits provided to the enpl oyees. Duncan, 71 P.3d at 892 n. 43; see also
id. at 888-89.

18 Per haps due to its departure from the individualized approach it
had espoused in Hammond, the Duncan court also addressed vari ous potentia
scenarios in which either an individual m ght show that changes in health
benefits result in a "serious hardship that is not offset by conparable
advant ages" or changes m ght "predictably cause hardship to a significant
nunber of beneficiaries who cannot at the time of the change be specifically

identified." Duncan, 71 P.3d at 892 (distinguishing these scenarios fromthe
evidence in that case amounting to a detriment of several hundreds of dollars
per year). Those issues are not before this court and we express no opihnion

on the Duncan court's suggested handling of such circumstances.
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It is undisputed that, prior to July 1, 2003, pursuant
to HRS Chapter 87-1 (repealed), both active and retired State and
County enpl oyees were defined as "Enpl oyees, " and included as
" Enpl oyee-Beneficiaries" for the purposes of the Health Fund | aw
Additionally, pursuant to HRS § 87-21 (repeal ed), the Health Fund
Board was directed to "adm nister and carry out the purpose of
the fund,” which included, pursuant to HRS § 87-3(a) (repeal ed),
"providing enpl oyee-beneficiaries and dependant beneficiaries
with a health benefits plan.” As such, the Board was permtted
to contract for certain health benefits plans, "provided that

benefits provided under any respective plan shall be equally

available to all enpl oyee-beneficiaries . . . selecting the plan

regardl ess of age.” HRS 8§ 87-22(b) (enphasis added) (repeal ed).

I n addition, when a supplenental health benefits plan was
established to conpl enent rather than duplicate Medicare
benefits, the Health Fund | aw i ncluded the foll ow ng condition:

The benefits avail abl e under the plan, when taken together
with the benefits avail able under the federal Medicare plan,
as nearly as is possible, shall approximate the benefits
avail abl e under the plans set forth in section 87-22. | f,
for any reason, a situation devel ops where the benefits
avail abl e under the supplemental plan and the federa

Medi care plan substantially differ fromthose that would

ot herwi se be avail able, the board may correct this inequity
to assure substantial equality of benefits[.]

HRS § 87-27(3) (enphasis added) (repeal ed).

Thus, it appears that, prior to its amendnent and
repeal, HRS Chapter 87 provided "substantial equality of
benefits” to all State and County "Enpl oyees"” who were entitled

to receive them whether they were active workers or retirees,
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whi ch has been described during the course of this litigation as
"parity of benefits.”™ W nevertheless hold that article XV,
section 2 of the Hawai ‘i Constitution protects accrued retiree
heal th benefits, not parity of health benefits. To concl ude
ot herwi se woul d be wholly inconsistent with the |anguage of the
Non- | npai rment Cl ause and the dual purpose of its franers who
sought to protect government workers' accrued benefits, while
providing future legislatures "with flexibility to nake changes
to the systemso | ong as the changes neither dimnished nor
i mpai red a nenber's accrued benefits.” Everson, 122 Hawai ‘i at
416, 228 P.3d at 296.

Clearly, the Legislature's intent in replacing the
Health Fund with the EUTF was to both fully protect retirees
accrued health benefits and deal with the spiraling costs
associated with the Health Fund. |1d. at 416-17, 228 P.3d at 296-
97.1° W cannot conclude that this legislative action violates
article XVI, section 2, solely because of a lack of parity with
active workers, even if Appellants' accrued health benefits were
not ot herw se dimnished or inpaired. Accordingly, the Grcuit
Court did not err in concluding that the EUTF is not required, as
a matter of law, to provide Appellants with the sanme benefits as

active enpl oyees.

19 In construing HRS Chapter 87A, Everson noted that, in enacting

that statute, the Legislature elimnated the parity requirement that had been
included in HRS Chapter 87. Everson, 122 Hawai ‘i at 421, 228 P.3d at 301

The supreme court further noted that the constitutionality of the statutory
amendments set forth in HRS Chapter 87A was not before the court. 1d. at 421
n.17, 228 P.3d at 301 n.17
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However, we decline to adopt the Circuit Court's
anal ysis that Appellants' accrued retirenment health benefits have
not been dimnished or inpaired in violation of article XV,
section 2, as a matter of |aw ?° based on a sunmary adj udi cation
that the health benefits that retirees receive under the EUTF are
the sane or substantially the sane as the health benefits
retirees received under the Health Fund. Even assum ng,
arguendo, that the health benefits that Appellants receive under
the EUTF are the sane or substantially the sane as the health
benefits that earlier retirees received under the Health Fund, as
t he Al aska court observed, the idea that "accrued health
benefits"” refers to "a specific bundle of nedical benefits,
unchangi ng over tine, is probably illusory.” Duncan, 71 P.3d at
891.

I nstead, we hold that the starting place for a
determ nati on of Appellants' accrued health benefits is the
retiree health benefits, included in a Health Fund benefits plan,
that were prom sed to Appellants at the tinme of their enroll nment
in the ERS, as these are the benefits that, in the first
i nstance, arise fromtheir nenbership in the ERS. See, e.qg.
Hamond, 627 P.2d at 1056. As stated at the 1950 Constituti onal
Convention, the report of which was adopted in Chun, and

reaffirmed i n Kaho‘ohanohano and Everson, although the

20 As addressed in Section V.B. below we conclude that, inter alia,
the Decl aration of Appellants' expert witness and the acconpanying anal ysis
rai sed a genuine issue of material fact and, therefore, the State was not
entitled to judgnment as a matter of |aw.
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Legi sl ature can reduce benefits as to new entrants into the ERS,
as well as for persons already in the ERS systemto the extent

t hat those benefits are attributable to their future services,
benefits that are attributable to past services cannot be
reduced. Everson, 122 Hawai ‘i at 409, 228 P.3d at 299;
Kaho‘ohanohano, 114 Hawai ‘i at 342, 162 P.3d at 736; Chun, 61 Haw.

at 605-06, 607 P.2d at 421; Comm of the Whole Rep. No. 18 in 1
Proceedi ngs of the Constitutional Convention of Hawai ‘i of 1950,
at 330 (1960). W hold that the health benefits identified above
—i.e., theretiree health benefits, included in a Health Fund
benefits plan, that were prom sed at the tinme of enrollnent in
the ERS — are attributable to past services and shall not be

di m ni shed or i npaired.

We further hold, however, that Appellants
constitutionally protected accrued retiree health benefits are
not an exact package of health benefits which were offered in a
Heal t h Fund health benefits plan, fixed as of a certain date,

unchanged and unchangeabl e over tine. See Duncan, 71 P.3d at

891; see also, e.qg., Everson, 122 Hawai ‘i at 409, 228 P.3d at

289. The EUTF is not free to change, to Appellants

di sadvant age, the nature and/ or core undertakings of the health
benefits that were prom sed to retirees under the Health Fund.
The benefits provided should generally be "in keeping with the
mai nstreant of health insurance packages offered to active public

enpl oyees in terns of scope and bal ance. See Duncan, 71 P.3d at

891-92. Appellants' accrued retirenment health benefits
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constitute a reasonable health benefits package that Appellants
coul d reasonably believe they were entitled to, based on the
State's promses at the tinme of enrollnent in the ERS, and based
on prom ses of additional retirenent health benefits nmade by the
State and Counties,? if any, during their course of enploynent.

See, e.q., Everson, 122 Hawai ‘i at 419, 228 P.3d at 299.

O fsetting advant ages and di sadvant ages must take into
account how changes to health benefits inpact retirees, as well

as the governnment fisc. See Duncan, 71 P.3d at 891-92. |n other

wor ds, considering the health benefits included in the health
benefits plan offered by the Health Fund as the starting pl ace,

t he "equi val ent val ue" of accrued retirement health benefits nust
be viewed fromthe beneficiaries' viewpoint, and not sinply in
consideration of the cost to the State. As explained in Duncan,
"equi val ent val ue nmust be proven by a conparison of benefits
provi ded—nerely conparing old and new prem um costs does not
establish equival ency.” Duncan, 71 P.3d at 892.

We agree with the Duncan court that this flexible
standard shoul d not be interpreted as approving major del etions
in the types of coverage offered during an enployee's term
Coverage of a particular disease or condition should not be

del eted, even though other coverage m ght be inproved, if the

2t We reject Appellants' argument that accrued health benefits

include enhanced or inproved benefits that may have been received by enpl oyees
enrolled in union-sponsored plans. Such benefits were never available to
retirees, not prom sed by the State to future retirees, and made avail abl e

t hrough the unions' contributions to and particul arized negotiations for the
heal th benefits coverage
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del etion would result in serious hardship to those who suffer
fromthe disease or condition in question. Nor should barriers
to tinmely delivery of an evol ving standard of care be erected in
t he nane of efficiency or cost-savings.

Al t hough we have held that article XVI, section 2
protects accrued retirenment health benefits, not parity of health
benefits, a conparison to the health benefits offered to active
enpl oyees is not irrelevant or wholly immaterial, as a nmeasure of
t he reasonabl eness of any changes nade to retirenent health
benefits over tine. Finally, unreasonable changes to the
retirement health benefits provided to Appellants by the Health
Fund, e.g., disadvantages not offset by conparabl e advant ages,
may be considered a dimnishnment or inpairnent of their accrued
retirement health benefits; but it is for the trier-of-fact to
determne, in the first instance, whether Appellants have
denonstrated that particular changes are unreasonabl e and
constitute a dimnishnent or inpairnment of their accrued
retirement health benefits.

B. The Summary Judgnment O der

The standard for sunmary judgnment is well-established:

On appeal, the grant or denial of summary judgnment is
revi ewed de novo. Sunmmary judgment is appropriate if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to judgment as a
matter of law. A fact is material if proof of that fact
woul d have the effect of establishing or refuting one of the
essential elements of a cause of action or defense asserted
by the parties. The evidence must be viewed in the |ight
nost favorable to the non-nmoving party. In other words, we
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must view all of the evidence and inferences drawn therefrom
in the light nost favorable to the party opposing the
mot i on.

Nuuanu Valley Ass'n, 119 Hawai ‘i at 96, 194 P.3d at 537

(brackets and citations omtted).
In addition, the Hawai ‘i Supreme Court has often hel d:

I nasmuch as the term "reasonabl eness” is subject to
differing interpretations, it is inherently anmbiguous.
Where ambiguity exists, summary judgnment is usually

i nappropriate because the determ nation of someone's state
of mnd usually entails the drawing of factual inferences as
to which reasonable m nds mi ght differ. Reasonabl eness can
only constitute a question of |law suitable for sunmary
judgnment "when the facts are undisputed and not fairly
suscepti ble of divergent inferences because where, upon al
the evidence, but one inference may reasonably be drawn,
there is no issue for the [trier of fact]." "A question of
interpretation is not left to the trier of fact where
evidence is so clear that no reasonable person would
determ ne the issue in any way but one." 1d. (quoting
Rest at ement (Second) of Contracts § 212 cm. e (1981). See
al so Restatenent (Second) of Contracts § 212(2) (1981 and
Supp. 2005) ("A question of interpretation of an integrated
agreement is to be determ ned by the trier of fact if it
depends on the credibility of extrinsic evidence or on a
choi ce among reasonable inferences to be drawn from
extrinsic evidence.").

Cour bat v. Dahana Ranch, Inc., 111 Hawai ‘i 254, 263, 141 P.3d

427, 436 (2006) (sone citations, internal quotation narks,
original brackets, and ellipsis omtted).

Here, even with respect to the limted scope of the
Circuit Court's analysis, i.e., whether the retiree health
benefits under the EUTF plans were the sanme or substantially the
sanme as what retirees received under the Health Fund pl ans, the
Circuit Court concluded that: (1) Appellants receive health
benefits under the EUTF plans that are the sane or substantially

the sane as what they received under the Health Fund pl ans; and
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(2) although there were nunerous differences, the differences
were "reasonable.” In doing so, the Crcuit Court appears to
have di sfavored or disregarded the particularized evidence
subm tted through and with Appellants' expert's declarations, and
favored that of the State's experts' opinions.

On appeal, the State focuses narrowy on the "actuari al
equi val ence"” and cost-effectiveness of the EUTF retiree health
pl ans as conpared to the Health Fund retiree plans. The State
cites its expert's opinion that it is not "proper or useful to
conpare two health benefits plans by selectively focusing on
certain favorable or unfavorable aspects of each plan,"” and
submits that the differences highlighted by Appellants are
i material and, therefore, sunmary judgnent was proper. In
addition, the State argues that the Crcuit Court "was
conducting the analysis from Duncan: considering the offset of
advant ageous changes agai nst di sadvant ageous ones" and "it is the
simlarity and the reasonabl eness of the changes between the two
retiree plans that serves as the basis for the circuit court's
| egal conclusion that no di m nishment had occurred . . . [and
t hat Appellants] have failed to show any genui ne issue of
material fact." This analysis, however, involves a weighing of
evi dence that is susceptible to divergent inferences as to the
reasonabl eness of the changes and, thus, is inappropriate for

summary judgnent. See Courbat, 111 Hawai ‘i at 263, 141 P.3d at

436.
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View ng all of the evidence and inferences therefromin
the light nost favorable to the nonnoving party, as we nust do,
we conclude that there is a genuine issue of material fact as to
whet her the retirenment health benefits that Appellants' receive
or may be eligible to receive under the EUTF are the same or
substantially the same as the health benefits retirees received
under the Health Fund. 1In addition, on the evidence presented,
we cannot conclude that the differences identified in the health
benefits plans were reasonable as a matter of law, as the Summary
Judgnment Order appears to conclude.? Mre inportantly, as
di scussed above, Appellants' constitutionally protected
retirement health benefits accrued upon their entry into the ERS
but were subject to |egislative changes, so | ong as those changes
do not necessarily reduce the benefits that have been accrued, as
nmeasured by the flexible standard articul ated above. Because
genui ne issues of material fact remain in dispute, and the State
was not entitled to judgnent as a matter of |aw, the grant of

partial summary judgnment in favor of the State was erroneous. #

22 As set forth above, the Summary Judgment Order includes the

following: "The court concludes that the differences in the |evel of coverage
as between the PEHF and the EUTF HMSA plans for retirees, as illustrated
above, are reasonable.”

23 On remand, it remains Appellants' burden, of course, to
demonstrate that the State dimnished or inmpaired their accrued retirement
health benefits in violation of the Non-Inpairment Clause, in |light of the
principles articulated here. Although we have held that the reasonably
equi val ent value of the EUTF retirement health benefits, as conpared to the
retirement health benefits Appellants accrued at the time of their enroll ment
in the ERS (and additional accrued retirement health benefits, if any) nust be
conmpared in light of these principles, the trial court is best situated, in
the first instance, to determ ne the method of such comparison, in |light of
evidence and argunents before it.
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C. Appel |l ants' Res Judicatal/ Coll ateral Estoppel Argunent

Appel l ants present a rather convol uted argunent that,
based on certain parts of the GCircuit Court's rulings in Everson
res judicata and collateral estoppel barred the Crcuit Court's
"re-litigation"” of "(1) whether there was parity between EUTF
health benefits to Active Wrkers and Retirees; and (2) whether
t he EUTF Board decision that it can provide inferior health
benefits to Retirees violates Section 2." The Crcuit Court in
this case correctly rejected Appellants' argunent, which was
primarily presented in Appellants' Mtion for Reconsideration.

Appel lants refer to these two preclusive doctrines
i nt erchangeably. However, res judicata prohibits a party from
relitigating a previously adjudicated claimor cause of action.

Res judicata is applicable when: (1) the claimor cause of

action in the present action is identical to the one decided in
the prior adjudication; (2) there was a final judgnent on the
nmerits in the prior adjudication; and (3) the parties to the
present action are the sane or in privity with the parties in the

prior action. See, e.g., Brener v. Woeks, 104 Hawai ‘i 43, 53-54,

85 P.3d 150, 160-61 (2004). Res judicata prohibits the
relitigation of all grounds and defenses which m ght have been
properly litigated in the prior action, even if the issues were
not litigated or decided in the earlier adjudication of the
subj ect claimor cause of action. 1d. at 53, 85 P.3d at 160

(citations omtted).
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Col | ateral estoppel® may preclude the relitigation of

a fact or issue that was previously determned in a prior action

on a different claimor cause of action between the sane parties

or their privies. Collateral estoppel only applies, however, if
the particular issue in question was actually litigated, finally
deci ded, and essential to the earlier valid and final judgnent.

See Onerod v. Heirs of Kaheananui, 116 Hawai ‘i 239, 264, 172 P.3d

983, 1008 (2007) (citing Dorrance v. Lee, 90 Hawai ‘i 143, 149,

976 P.2d 904, 910 (1999)). Thus, the test for collateral
estoppel has four elenents: (1) the fact or issue in the present
action is identical to the one decided in the prior adjudication;
(2) there was a final judgment on the nerits in the prior
adj udication; (3) the parties to the present action are the sane
or in privity with the parties in the prior action; and (4) the
fact or issue decided in the prior action was actually litigated,
finally decided, and essential to the earlier valid and final
judgment. 1d.

The party asserting either res judicata or collateral
estoppel has the burden of establishing each of the applicable
el ements. Brener, 104 Hawai ‘i at 54, 85 P.3d at 161.

Therefore, with respect to res judicata, we nust first
determ ne whether the claimor cause of action in the present

case is identical to the one decided in the prior adjudication.

24 Col |l ateral estoppel is frequently, and perhaps confusingly,
referred to as an aspect of res judicata. See, e.g., Onerod, 116 Hawai ‘i at
263-64, 172 P.3d at 1007-08; Keahole Def. Coal., Inc. v. Bd. of Land & Nat.

Res., 110 Hawai ‘i 419, 429, 134 P.3d 585, 595 (2006) (citations omtted).
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As previously described, the Everson case was an agency action
initiated with the EUTF Petition, which sought a declaratory
ruling as to the four questions quoted in Section |I.B. above.
Appel l ants, in essence, request that this court disregard the
scope of those clains for declaratory relief, and instead rely on
their expansive "Statenent of the Case" presented on appeal to
the Everson Circuit Court. As the Grcuit Court bel ow concl uded,
the clains raised before the EUTF concerned HRS Chapter 87A and
article XVI, section 2, and did not address the question of
parity of benefits under HRS Chapter 87.

Al t hough sonewhat unclear, it appears that the
Appel l ants contend that res judicata applies to their second
point, i.e., that the Crcuit Court's ruling in Everson precludes
relitigation of whether the EUTF Board's decision that it can
provide inferior health benefits to retirees violates the Non-
| mpai rment C ause. The "constitutional ruling"” by the Grcuit
Court in Everson, with which this court agreed, was that
Hawai ‘i s Non- I npairnment Cl ause applies to retirees' accrued

health benefits. See Everson, 122 Hawai ‘i at 405, 417, 228 P.3d

at 285, 297. The "statutory ruling” by the Grcuit Court in
Everson, which this court rejected on appeal, was that HRS § 87A-
23 requires parity of benefits between active workers and
retirees. 1d. at 405-06, 421, 228 P.3d at 285-86, 301.

Not wi t hst andi ng a coupl e of extraneous references to HRS Chapter
87, we decline to read the Crcuit Court's ruling in Everson nore

broadly than that. Res judicata does not apply.
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It al so appears that Appellants contend that coll atera
estoppel precludes a determnation in this case of "whether there
was parity between EUTF health benefits to Active Wrkers and
Retirees.” The entirety of the Everson Crcuit Court's factua
determ nation on this issue is contained in the fifth paragraph
of its July 23, 2008 Decision and Order, which states:

5. Having rejected the Board's |egal analysis,

this Court is left to consider whether the differences in

retiree benefits nonethel ess reasonably approxi mate those of

active workers. The following exemplify benefits that are

not reasonably approximate in violation of state | aw

$2, 000 maxi mum dental benefit versus $1, 000

80% versus 60% coverage for endodontic treatment

90% radi ati on therapy coverage versus 80% out pati ent
therapy after paying annual deductible

Al t hough the three exanples of differences between
retiree benefits and active enployee benefits, which were al so
noted by the Crcuit Court in this case, do not appear to be
di sputed, we reject Appellants' contention that, pursuant to the
doctrine of collateral estoppel, they have any nateri al
preclusive effect in this case.

D. The State's Cross- Appeal

1. HRS § 87-22(b) (repeal ed)

As noted above, the State raises two i ssues on cross-
appeal, the first of which contends that the Crcuit Court erred
i n concl udi ng:

Under the PEHF, the |law required that health benefits had to
be "equally available to all enployee-beneficiaries and
dependent - beneficiaries selecting the [health] plan

regardl ess of age.["] HRS § 87-22(b) [(Supp. 2000)]. The
term "enpl oyee-beneficiary" included active and retired

enmpl oyees. Thus, on its face and by definition, HRS
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§ 87-22(b) required that the same health benefits had to be
equal ly available to all enployees, active and retired
alike.

In a footnote, the Circuit Court added that:

The term "enpl oyee-beneficiary" was defined to include "an
enmpl oyee" and the term "enpl oyee" was defined as "an

enmpl oyee or officer of the state or county government or the
|l egislature,"” including, "a retired member of the enployees
retirement system{.]" HRS § 87-1(5)(A)(v) and (6). Thus,
an "enpl oyee-beneficiary" included active and retired
government enpl oyees.

W reject the State's exclusive focus on the

"regardl ess of age" clause, which ignores the inclusion of "al
enpl oyee- beneficiaries” and the plain | anguage of HRS § 87-1,
whi ch defined enpl oyees and enpl oyee-beneficiaries to include

active workers and retirees alike. See al so Everson, 122 Hawai ‘i

at 420-21, 228 P.3d at 300-01 (noting that the 2001 anmendnents to
the HRS included renoval of the | anguage that "required the Board
of the EUTF to provide health benefits to retirees that are
‘reasonably approximate' to those benefits provided to active
enpl oyees").

Thi s concl usi on appears to be consistent with the
Legi sl ature's understandi ng of HRS 8§ 87-22, as evidenced by the
conference committee report discussing the 2001 anendnent
removi ng the "equal |y avail abl e" | anguage from HRS § 87-22(b):

[ Ylour Comm ttee intends to address the issue of spiraling

costs by . . . allowing the Public Enployees Health Fund to

craft health benefits plans within the enployer's fisca

limtations. This amended measure expressly provides the

Publ i c Enpl oyees Health Fund with greater flexibility to

among ot her things, determ ne the types of plans, the design

of plans, and the delivery of plan services.

Upon further consideration and based on this intent,

your Comm ttee on Conference has amended the nmeasure by

47



el FOR PUBLICATION IN WEST'SHAWAI‘l REPORTSAND PACIFIC REPORTER il

[a] mend[ing] section 87-22,[%% Hawaii Revised Statutes,
relating to the determ nation of health benefits plans, by
providing the Health Fund with the authority to design
health benefits plans for all beneficiaries of the Health
Fund.

Your Committee on Conference believes that the amended
measure will . . . result in better, nore well-suited,

heal th benefits plans for each beneficiary of the Public
Enpl oyees Heal th Fund.

Conf. Comm Rep. No. 139, in 2001 House Journal, at 1105. Thus,
the commttee posits that renoving the "equally avail abl e"

| anguage woul d permit the Health Fund to design plans that are
"wel |l -suited” to "each beneficiary.” 1d. This supports the
interpretation that the pre-anendnent | anguage was renoved
because it barred the Health Fund fromoffering different health
benefits plans to active enpl oyees and retirees.

Accordingly, we hold that the Crcuit Court did not err
ininterpreting HRS § 87-22(b), prior to the 2001 anendnent. The
State's argunent, that HRS § 87-22(b)'s "all enpl oyee-
beneficiaries . . . regardless of age" provision should be read
solely to protect against age discrimnation, is inconsistent
with this conclusion.

2. The Crcuit Court's Factual Determ nations

Finally, the State argues that it established that
active enployee and retiree health plans offer substantially
equi val ent health benefits, or at |east there was a genui ne issue

of material fact on this issue. As stated above, we agree with

25 HRS § 87-22 is just one of several sections amended here. Conf.
Comm Rep. No. 139, S.B. No. 1046.
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the latter proposition. The parties each presented substanti al
evidence in the form of expert opinions and supporting exhibits
sufficient to create genuine issues of material fact, such that
it is necessary to vacate the Crcuit Court's factual findings
and remand this case for further proceedings.

V.  CONCLUSI ON

For these reasons, the Grcuit Court's January 30, 2015
Judgnent is affirmed in part, vacated in part, and this case is
remanded for further proceedings consistent with this Opinion.
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