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NO. CAAP-15-0000583
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

JPR, Petitioner-Appellant,

V.
NVKB, Respondent - Appel | ee,
and
CHI LD SUPPORT ENFORCEMENT AGENCY, STATE OF HAWAI ‘I,
Respondent - Appel | ee

APPEAL FROM THE FAM LY COURT OF THE FIRST CIRCU T
(FCG-P NO. 15-1- 6108)

SUVMARY DI SPOSI TI ON ORDER
(By: Nakarmura, C J., Foley and Reifurth, JJ.)

Petitioner-Appellant JPR (Father) appeals fromthe
"Order Denying Mdtion for the Famly Court of the First Circuit
to Assert Jurisdiction and the Inmediate Return of the M nor
Child Filed May 1, 2015 and Dismi ssing Petition for Paternity
Filed April 17, 2015" (Dism ssal Order) entered on July 20, 2015
in the Famly Court in the First Crcuit (First Crcuit Famly
Court).?

On appeal, Father argues that the First Crcuit Famly
Court's Findings of Facts (FOFs) 4-11 and 20-30 were clearly
erroneous and abused its discretion in its Conclusions of Laws
(COLs) 4-10.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
the argunents advanced and the issues raised by the parties, as

! The Honorable Linda S. Martell presided.
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well as the relevant statutory and case |law, we conclude Father's
appeal is without nerit.
. FOFs

A. FOFs 4 and 5

Fat her chall enges FOFs 4 and 5, which state:

(4) Father resided on Oahu when [M nor Child] was born and
continues to reside on Oahu.

(5) [Mnor Child] lived with [Respondent-Appellee NMKB
(Mot her)] for approximately four years, and frequently

vi sited Father on Oahu.

Fat her argues, "Contrary to the court's [FOFs] 4 and 5,
[ Father] and [Mother] both admt that they were an intact famly
mai nt ai ni ng hones on both Oahu as well as in Kona [on Hawai ‘i
| sl and] and [Father] recalls the parties separating in 2008, but
[ Mot her] recalls the parties separating in 2009." In his opening
brief, Father cites to a portion of the transcript froma July 2,
2015 joint hearing before the First Crcuit Famly Court and
Third CGrcuit Famly Court. However, the cited transcript does
not include any evidence supporting Father's contention that the
First Crcuit Famly Court's FOFs were "contrary" to the
evi dence.

The record on appeal includes Mdther's affidavit in
support of her "Motion and Affidavit for Tenporary Relief,” in
whi ch she states that at the tine Mnor Child was born, Father

lived on Oahu while Mdther |ived on Hawai i Island. WMdther's
affidavit also states that Mnor Child lived with Mther on
Hawai ‘i |sland for approximately four years after Mnor Child was

born, but would visit with Father often. Therefore, there was
substantial evidence to support the First Crcuit Famly Court's
FOFs 4 and 5, and Father's argunent is without nerit. See Fisher

v. Fisher, 111 Hawai‘i 41, 46, 137 P.3d 355, 360 (2006) ("A[n]

FOF is clearly erroneous when . . . the record | acks substanti al
evi dence to support the finding[.]").
B. FOF 6

Fat her chal |l enges FOF 6, which states "(6) In
approximately 2010, [Mnor Child] cane to live with Father on
Cahu, and frequently visited Mother in Kona." Father does not
argue that FOF 6 was not supported by the evidence, but instead
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clainms that the finding is erroneous because it is "silent on the
parti es' agreenent regarding the mnor child s custody and
visitation.” |In support of his argunent, Father cites to

Mot her's decl aration, which states:

6. VWhen [Father] and | separated, [Father] told me that
since [Mnor Child] lived with me for the first four (4)
years of her life, it was now his time and in 2010, [Father]
and | came up with an agreement regarding custody and
visitation of [Mnor Child.]

7. I allowed [Mnor Child] to live with [Father] with the
under st andi ng that [ M nor Child] would spend the holidays
and summer breaks with me along with nmonthly visitation
during the weekend, one to two times per nonth, depending on
the party's schedul e.

Fat her argues that Mdther's declaration evidences that
both he and Mbther "admt to having a custody and visitation
agreenent that gave [Father] de facto physical custody since 2010
when they agreed that the mnor child would reside on Oahu with
[ Father]." W fail to see howthe First Crcuit Famly Court
clearly erred in declining to include Father and Mther's
purported verbal custody arrangenent in its FOFs, given that the
First Crcuit Famly Court was not required to find that Father
and Mot her had a prearranged custody arrangenent in order to nmake
its subsequent COLs and the inclusion of such a finding would not
underm ne the First Crcuit Famly Court's COLs. But cf. ‘Tao
G ound Water Mgnt. Area High-Level Source Water Use Permt
Applications, 128 Hawai ‘i 228, 256, 287 P.3d 129, 157 (2012)
(remandi ng the case because the water conm ssion did not include
inits FOFs relevant facts that were needed to support its COLS).
Because the First Circuit Famly Court's FOF 6 is supported by
substanti al evidence, the FOF is not clearly erroneous. See
Fi sher, 111 Hawai ‘i at 46, 137 P.3d at 360.

C. FOFs 7 and 8

Fat her chall enges FOFs 7 and 8, which state:

(7) In approximtely March or early April 2015, [M nor
Child] went to visit Mother on Spring Break.

(8) During Spring Break, [M nor Child] did not want to
return to Oahu and asked Mother if she could stay in Kona
with Mot her.

Fat her argues, "Contrary to the court's [FOFs] 7 and 8,
both parties agree that the mnor child was sent to Kona on Apri

3
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3, 2015 for Easter and was supposed to return to Oahu on Sunday,
April 5, 2015 as agreed to by the parties.” |In support of his

challenge to FOFs 7 and 8, Father cites to his decl
stated in part:

aration,

78. [Mnor Child] went to Kona on spring break, 2015 but
Mot her brought her back for another famly nmeeting with me
because [ M nor Child] states she wanted to stay with Mother.

79. | had made arrangenments for [Mnor Child] to visit with
Mot her from Good Friday to Easter and to return Sunday

aft ernoon.

80. Mother and [M nor Child] call me and Mother stated she

was not sending [M nor Child] back

81. [Mnor Child] told ne she was tired of me tel
what to do, tired of "scol dings" and hol di ng her
for getting herself ready for school in the norni

l'ing her
responsi bl e
ng.

whi ch

Father also cited to Mbther's declaration, in which she stated:

24. During [Mnor Child's] last visit with

me, she was

to return to Oahu on Sunday, April 5, 2015 on the 4:30 p. m

flight.

25. Around noon, we were attending a fam ly gathering
and [ M nor Child], out of the blue, had an emptiona

breakdown and began crying uncontrollably.

26. She kept saying, "please don't send nme

back on the

ai rplane", "l don't want to go back to daddy", "why can't
you fight for me", "call daddy and tell himI'm not com ng",

and "you can't make me go on the airplane”

27. 1 immediately called [Father] and informed him of
the situation, and the fact that | was not confortable

sendi ng her back to Oahu in the state she was in.

28. [Father] told ne that | needed to stop

bei ng her

friend and start being her mother, and hold her accountable

for her actions, and put her on the plane.

29. [Father] spoke to [M nor Child] and she expressed
to himwhy she did not want to return to Oahu and that if he
nmoved to Kona, that he could not treat her |ike a bouncy

ball and that she wanted to stay with ne.

30. [Father] then told [Mnor Child], "well
then you better get ready for court”.

baby girl

31. [Father] then spoke to me and told me to put her

on the plane and he would see her in a few hours.

32. | hung up and tried to confort [M nor Child] and
listen to what she wanted to express to ne.

33. Approximately a half an hour later, | called
[Father] and informed himthat | will not be taking her to
the airport, and | will not be sending her back to Oahu
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Father fails to explain howthe First Crcuit Famly
Court's FOFs were clearly erroneous. The evidence to which
Fat her cites supports the First Crcuit Famly Court's findings
that Mnor Child spent Spring Break with Mother and did not want
to return to Oahu. Based on the record before us, there was
substantial evidence to support the First Crcuit Famly Court's
FOFs 7 and 8, and Father's argunent is without nerit. See
Fi sher, 111 Hawai ‘i at 46, 137 P.3d at 360.

D. FOFs 9 and 10

Fat her chal | enges FOFs 9 and 10, which state:

(9) On April 10, 2015, Mother filed a Petition for Paternity
on April 10, 2015 in the Third Circuit (Third Circuit
Petition).

(10) On April 24, 2015, Father filed a Petition for
Paternity in the First Circuit (First Circuit Petition).

Father's opening brief fails to include any argunent as
to howthe First Circuit Famly Court clearly erred inits FOFs 9
and 10. Therefore, we deem Fat her's argunents wai ved.? See
Kaho‘ohanohano v. Dep't of Human Servs., 117 Hawai ‘i 262, 297
n.37, 178 P.3d 538, 573 n.37 (2008) ("This court will disregard a
particul ar contention if the appellant nmakes no di scernible
argunment in support of that position." (brackets, citation, and
internal quotation marks omtted)); see also Hawai ‘i Rul es of
Appel | ate Procedure Rule 28(b)(7) ("Points not argued nay be
deened wai ved.").

E. FOF 11

Fat her chall enges FOF 11, which states, "(11) Severa
hearings were held to determ ne the appropriate venue in [sic] to
hear issues pertaining to [Mnor Child s] custody, including two
joint hearings with the [Third Crcuit Famly Court] by

2 The record indicates that Mother's petition for paternity, seeking

custody of M nor Child, was filed on April 9, 2015 in the Family Court of the
Third Circuit (Third Circuit Famly Court) and Father's petition for
paternity, also seeking custody of Mnor Child, was filed on April 17, 2015 in
the First Circuit Famly Court. The dates that the petitions for paternity
were filed are only relevant because they show that Mother filed her petition
with the Third Circuit Famly Court first. To the extent that the filing
dates of Mother's petition for paternity and Father's petition for paternity
may be erroneous, we hold that such error is harm ess. See Hawai‘ Famly
Court Rules Rule 61 ("The court at every stage of the proceedi ng nust

di sregard any error or defect in the proceeding that does not affect the
substantial rights of the parties.").
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t el ephone.” Father argues, "Contrary to . . . [FOF] 11, custody
was changed Ex Parte on April 10, 2015 when [the Third G rcuit
Fam |y Court] granted [ Mother's] Ex Parte request for non-renoval
of the mnor child fromthe County of Hawai ‘i that was attached
to her Motion and Affidavit for Tenporary Relief filed on Apri
10, 2015."

I n support of his contention, Father cites to the Third
Crcuit Famly Court's April 10, 2015 "Order to Show Cause for
Tenporary Relief”™ (Order to Show Cause), which ordered Father to
appear before the Third Circuit Famly Court® on May 11, 2015 to
expl ain why the court should not enter orders relating to a
variety of issues, including the custody of Mnor Child. The
Order to Show Cause did not change Father and Mdther's custody of
M nor Child, as Father alleges, as it did not award custody to
either Father or Mdther. When the Third Grcuit Famly Court
issued its Order to Show Cause, Father and Mdther were not yet
bound by a custody order fromeither famly court.* See Hawai i
Revi sed Statutes (HRS) § 571-46(a) (Supp. 2015):

In actions for divorce, separation, annul ment, separate

mai nt enance, or any other proceeding where there is at issue
a dispute as to the custody of a mnor child, the court,
during the pendency of the action, at the final hearing, or
any time during the mnority of the child, may make an order
for the custody of the mnor child as may seem necessary or
proper.

The record includes transcripts fromtwo joint hearings
with the First Crcuit Famly Court and the Third Crcuit Famly
Court held May 14, 2015 and July 2, 2015 to discuss Father's
nmotion requesting the First Crcuit Famly Court assert
jurisdiction over the custody dispute. Therefore, FOF 11 is
supported by substantial evidence and is not clearly erroneous.
See Fisher, 111 Hawai ‘i at 46, 137 P.3d at 360.

F. FOFs 20-30

Fat her chal l enges FOFs 20-30, which state:

3 The Honorable Aley K. Auna, Jr. presided.

4 Fat her al so argues that the Third Circuit Famly Court's Order to
Show Cause violated his constitutional rights of due process. Because

Fat her's appeal only concerns the First Circuit Famly Court's Dism ssal
Order, we do not have the authority to review the propriety of the Third
Circuit Famly Court's Order to Show Cause.

6
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(20) On June 25, 2015, all parties, including [Mnor Child],
appeared as court-ordered for an interview with Court

Of ficer Barbara Wing Shintani of the First Circuit's Custody
I nvestigation Unit.

(21) Court Officer Shintani's report dated June 26, 2015 and
corrected on July 7,2015, recommended for [ M nor Child]
reside with Mother and to have visitation with Father.

(22) Mother is now married and is currently pregnant; she is
due to give birth in November 2015

(23) Mother works as a waitress in the Kona area of [Hawai ‘i
Island]; her gross nmonthly income is approximtely $1,000.00
per nmont h.

(24) Father is an entertainer and owns his own conmpany on
O'ahu; his gross monthly income is approximtely $7,000.00
per nmont h.

(25) Mother filed the Third Circuit Petition first in tinme.
(26) Father has nore financial resources than Mother.

(27) The issue of convenience of forum was al so raised
during the proceedings.

(28) The fact that there m ght be nore evidence on Oahu was
addressed by Mother's agreement to have evidence on Oahu
adm tted by stipulation and/or witnesses appearing by

vi deo/ phone.

(29) Father has nore resources and flexibility to attend
hearings in Third Circuit.

(30) Mother is less able to travel given her financia
situation, her physical condition and soon to have an
i nfant.

Fat her does not argue that the First Crcuit Famly
Courts FOFs 20-30 were incorrect, but instead he appears to argue
that FOFs 20-30 were clearly erroneous because they are based
upon the custody investigation of Court Oficer Barbara Shintani
of the First Grcuit Famly Court's Custody Investigation Unit
(O ficer Shintani). Father clainms the First Crcuit Famly Court
abused its discretion when it ordered Father, Mther, and M nor
Child to undergo a custody investigation with Oficer Shintani
and that the First Grcuit Famly Court also erred in relying
upon O ficer Shintani's report in its FOFs.

The record indicates the First Grcuit Famly Court and
the Third Crcuit Famly Court ordered an investigation by
O ficer Shintani in the hopes that Father and Mdther woul d reach
a custody agreenent w thout court intervention, which famly
courts have discretion to do. See Turoff v. Turoff, 56 Haw. 51,

7
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55, 527 P.2d 1275, 1278 (1974) ("The Family Court has
consi derabl e discretion in requiring investigations and reports
concerning the care, welfare, and custody of any mnor child of
the parties."); see also HRS § 571-46(a)(4) ("Wenever good cause
appears therefor, the court may require an investigation and
report concerning the care, welfare, and custody of any m nor
child of the parties.”). During the July 2, 2015 joint hearing,
Fat her did not object to Oficer Shintani's report, but relied
upon the findings in the report to argue that the custody case
should be held in the First Grcuit Famly Court and that M nor
Child should return to Oahu for the remainder of her summer
br eak.

"It is the general rule that evidence to which no
obj ection has been made may properly be considered by the trier
of fact[.]" State v. Manipon, 2 Haw. App. 492, 497, 634 P.2d
598, 603 (1981). Furthernore, "an issue raised for the first
time on appeal will not be considered by the review ng court.”
ld.; see also Assoc. O Apartnent Owmers of Wailea Elua v. Wil ea
Resort Co., Ltd., 100 Hawai ‘i 97, 107, 58 P.3d 608, 618 (2002)
("Legal issues not raised in the trial court are ordinarily
deened wai ved on appeal ."). Because Father did not object to
O ficer Shintani's report bel ow, Father cannot now chal |l enge the

First Crcuit Famly Court's reliance upon the report on appeal
Therefore, the First Crcuit Famly Court did not err in relying
upon O ficer Shintani's report in its FOFs 20-30 and its findings
wer e supported by substantial evidence. See Fisher, 111 Hawai ‘i
at 46, 137 P.3d at 360
1. CO.S 4-10

Fat her challenges the First Crcuit Famly Court's COLs
4-10, and the legal framework it utilized in its D smssal O der.
COLs 4-10 provide:

(4) The Hawaii Uniform Child Custody Jurisdiction and
Enforcement Act [(UCCJEA)], codified in HRS [chapter 583A.]

(5) Chapter 580A, applies to child custody jurisdiction in
interstate custody cases. HRS Chapter 580A does not apply to
intrastate conflicting petitions for paternity. See [Beamv.
Beam 126 Hawai ‘i 58, 60, 266 P.3d 466, 468, (2011)] ("To
determ ne jurisdiction in interstate child custody

proceedi ngs, we |l ook to the Hawaii Uniform Child Custody
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Jurisdiction and Enforcement Act.")

(6) HRS Chapter 583A does not apply to intrastate custody
cases nor does it apply to cases involving disputed venue

(7) The instant case does not involve jurisdiction; it
invol ves di sputed venue. The concepts of venue and
jurisdiction are different and "should not be confused."
Alam da v. Morse, 53 Hawaii 398, 401, 495 P.2d 585, 588

(1972). "The requirenments of jurisdiction are grounded in
the state's inherent judicial power, while the requirements
of venue are grounded in convenience to litigants." 1d.

Jurisdiction is derived fromthe Hawaii State Constitution
Article V, Section 1. Id. Venue is "the allocation of
judicial business among the various circuits and it is an
al l ocation base[d] upon convenience to the parties." |d.

(8) The doctrine of forum non conveni ens has been descri bed
by the Hawaii Supreme Court courts "as the discretionary
power of a court to decline to exercise a possessed
jurisdiction whenever it appears that the cause before it
may be nore appropriately tried el sewhere." Lesser v.
Boughey, 88 Hawai ‘i 260, 262, 965 P.2d 802, 804 [(2011)
(citations and internal quotation marks omtted)].

(9) "For the doctrine of forum non conveniens to apply, an
alternative forum nmust exist and the defendant nust be
amenable to process in the alternative forum" |d. An
alternative forumexisted in the Third Circuit and [Father]
was anmenable to [the] process.

(10) The [Dismi ssal Order], filed July 20,2015 was properly
ent ered.

(Brackets, enphases, footnotes, and ellipsis omtted.)

A.  UCCIEA

Fat her argues that the First Grcuit Famly Court
shoul d have utilized the "analysis of the [UCCIEA] in child
custody related matters involving nultiple petitions/orders filed
inmultiple circuits (i.e. intrastate cases)" instead of the
doctrine of forum non conveni ens that Hawai ‘i courts use when
determ ning issues of forum According to Father, "the UCCIEA' s
analysis is better utilized when determ ning venue in intrastate
child custody related matters."”

Not hing in the plain | anguage of Hawaii's UCCIEA
statute, HRS § 583A-207 (2006 Repl.),® indicates that UCCIEA' s

5 HRS § 583A-207 provides, in relevant part:

8§ 583A-207 Inconvenient forum (a) A court of this
State which has jurisdiction under this chapter to make a
chil d-custody determ nation may decline to exercise its
jurisdiction at any time if it determnes that it is an
inconveni ent forum under the circunstances and that a court
of another state is a nmore appropriate forum The issue of
(continued. . .)
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jurisdictional framework should apply to intrastate custody

di sputes. Instead, the framework established in the UCCIEA is
used "[t]o determne jurisdiction in interstate child custody
proceedi ngs[.]" Beamyv. Beam 126 Hawai ‘i 58, 60, 266 P.3d 466,
468 (App. 2011) (enphasis added). W decline to broaden the
scope of the state's UCCIEA statute to require its application to
intrastate matters where the | anguage of the UCCIEA does not
provi de such. See Peer News LLCv. Gty & CGy. of Honolulu, 138
Hawai ‘i 53, 60, 376 P.3d 1, 8 (2016) ("Where the statutory

| anguage is plain and unanbi guous, this court's sole duty is to
give effect to its plain and obvious neaning."); cf. Seamans v.

5(...continued)
inconveni ent forum may be raised upon the nmotion of a party,
the court's own motion, or request of another court.

(b) Before determ ning whether it is an inconvenient
forum a court of this State shall consider whether it is
appropriate for a court of another state to exercise
jurisdiction. For this purpose, the court shall allow the
parties to submt information and shall consider al
rel evant factors, including

(1) Whet her domestic violence has occurred and is
likely to continue in the future and which state
coul d best protect the parties and the child;

(2) The length of time the child has resided outside
this State;

(3) The di stance between the court in this State and
the court in the state that would assume
jurisdiction;

(4) The relative financial circunstances of the
parties;
(5) Any agreement of the parties as to which state

shoul d assume jurisdiction

(6) The nature and location of the evidence required
to resolve the pending litigation, including
testimony of the child;

(7) The ability of the court of each state to decide
the issue expeditiously and the procedures
necessary to present the evidence

(8) The famliarity of the court of each state with
the facts and issues in the pending litigation;
and

(9) The physical and psychol ogical health of the
parties.

(Emphases added.)

10
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Seamans, 37 S.W3d 693, 696 (Ark. Ct. App. 2001) (holding that
UCCJEA does not apply to intrastate matters where the court found
"no | anguage within the UCCIEA statutory schene that broadens its
application to purely intrastate custody disputes or evidences
such legislative intent."); In re Marriage of Yount and Hul se,
122 P.3d 1175, 1178 (Kan. Ct. App. 2005) (holding that "the
district court erred in finding it had venue over a post-divorce
custody action based on the UCCIEA" where the state's UCCIEA
"does not address the determ nation of venue between the state's
district courts”). The First Grcuit Famly Court's decision to
not apply the UCCIEA to Father's intrastate custody dispute was
not erroneous. See Fisher, 111 Hawai ‘i 41, 46, 137 P.3d at 360
("[T]he famly court's COLs are revi ewed on appeal de novo, under
the right/wong standard.” (quoting In re Doe, 95 Hawai ‘i 183,
190, 20 P.3d 616, 623 (2001)).

B. Doctrine of Forum Non Conveni ens

Fat her argues that the First Grcuit Famly Court
abused its discretion when it dismssed Father's petition for
paternity and notion requesting the First Crcuit Famly Court
assert jurisdiction based on the doctrine of forum non
conveni ens. The Hawai ‘i Suprene Court has described forum non
conveniens as "the discretionary power of a court to decline to
exerci se a possessed jurisdiction whenever it appears that the
cause before it nay be nore appropriately tried el sewhere.”
Lesser, 88 Hawai ‘i at 262, 965 P.2d at 804 (quoting Territory, by
Bailey v. Gay, 32 Haw. 404, 415-16 (Haw. Terr. 1932)). |In order
for the doctrine of forum non conveniens to apply, "an
alternative forumnust exist and the defendant nust be anmenabl e
to process in the alternative forum"™ Lesser, 88 Hawai ‘i at 262,
965 P.2d at 804 (quoting Harbrecht v. Harrison, 38 Haw. 206, 210
(Haw. Terr. 1948)); UFJ Bank Ltd. v. leda, 109 Hawai ‘i 137, 145,
123 P.3d 1232, 1240 (2005) ("An alternative forumordinarily
exi sts when all defendants are anenable to service of process in
the foreign forum" (enphasis omtted)).

Here, Father does not dispute that the First Crcuit
Fam |y Court and the Third G rcuit Fam |y Court were both proper
venues for his custody dispute with Mdther. |Instead, Father

11
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argues that the First Crcuit Famly Court erred in deciding

t hat, based on the bal ance of conveniences, the Third Grcuit
Fam |y Court was the best venue to proceed over Father and

Mot her's custody dispute.® The Hawai ‘i Suprene Court in Lesser
held that while the plaintiff's choice of forumis an inportant

factor, "if the bal ance of conveni ences suggests that trial in
t he chosen forum woul d be unnecessarily burdensone for the
defendant or the court, dism ssal is proper.” Lesser, 88 Hawai ‘i

at 263, 965 P.2d at 805 (quoting Piper Aircraft Co. v. Reyno, 454
U S. 235, 255 n.23 (1981)). The Lesser court considered various
public and private interests in determ ni ng whether the bal anci ng
of factors weighed in favor of disturbing the plaintiff's choice
of forum See Lesser, 88 Hawai ‘i at 263-64, 965 P.2d at 805-06. "
The First Circuit Famly Court's FOFs/ COLs wei ghed
public and private interest considerations to conclude that the
various factors weighed in favor of dism ssing Father's custody
suit. The First Crcuit Fam |y Court concluded that, as a public
interest consideration, "[a]llowing two separate petitions
i nvolving the sane parties and facts [to] proceed in two

6 We note that the doctrine of forum non conveniens generally does
not apply to claims of improper venue. See UFJ Bank Ltd. v. leda, 109 Hawai ‘i
137, 145, 123 P.3d 1232, 1240 (2005); cf. HRS § 603-37 (1993) (authorizing a
circuit court in a civil case to order a change in venue to another circuit if
"it would be nore fair and equitable to the parties"”). As explained bel ow, we
conclude that the First Circuit Famly Court did not err in considering
factors relevant to the forum non conveniens doctrine in deciding to dism ss
Fat her's custody suit.

7 Fat her's opening brief argues that Lesser also establishes

specific private interest factors that the court must consider, specifically
"a) the relative ease of access to sources of proof; b) the availability of

compul sory process for attendance of unwilling witnesses; c) the cost of
obtaining willing witnesses; d) practical problems that make trial case easy
and expeditious and inexpensive . . . ." These factors are nentioned as

"important considerations” in Gulf Ol Corp. v. G lbert, 330 U.S. 501, 508
(1947), a United States Suprenme Court case to which the Lesser court cites.
See Lesser, 88 Hawai‘i at 262-64, 965 P.2d at 804-06. Nothing in Lesser
however, suggests that the Hawai ‘i Supreme Court intended to adopt the private
interest factors nentioned in G lbert as the only or nmost inportant factors to
consider in the court's "balance of convenience" analysis, as Father suggests.
The Lesser court enphasized the inportance of court's flexibility in deciding
whether to dism ss a case based on the doctrine of forum non conveni ens and
cited Piper Aircraft, 454 U S. at 249-50 for the proposition that "[e]ach case
turns on its facts. |If central enphasis were placed on any one factor, the
forum non conveni ens doctrine would |ose much of the very flexibility that
makes it so valuable." [(internal quotation marks and enphasis omtted)]. See
al so Lesser, 88 Hawai ‘i at 263, 965 P.2d at 805. Therefore, we reject Father's
suggestion that Lesser intended to adopt the private interests factors
mentioned in Gilbert as the exclusive or nmost important factors for a court to
consider in applying the doctrine of forum non conveniens.

12



NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

different courts would violate the principles of judicial econony
and could pronote inconsistent results.” 1In considering the
private interests of the parties involved, the First Crcuit

Fam |y Court found that Mother filed her petition for paternity
inthe Third Crcuit Famly Court before Father filed his
petition for paternity in the First Grcuit Famly Court; Father
had nore financial resources and flexibility to attend heari ngs
on a nei ghbor island than Mther; Mther was pregnant at the tine
and due to give birth in Novenber 2015; Oficer Shintani
recomrended M nor Child reside with Mther and have visitation
rights with Father; and, even though there was nore evi dence on
Oahu, Mdther agreed to have the evidence admtted by stipul ation
and witnesses to testify by video or phone.?

Based on the various public and private interest
considerations, the First Crcuit Famly Court's bal anci ng of
factors were reasonable. W conclude that the First Circuit
Fam |y Court's decision to dismss Father's custody suit based on
its balancing of factors and its consideration of factors
rel evant to the doctrine of forumnon conveni ens was not an abuse
of discretion. See UFJ Bank Ltd., 109 Hawai ‘i at 142, 123 P. 3d
at 1237 ("[1]t is inappropriate to disturb a circuit court's
order granting a notion to dismss the conplaint on the grounds
of forum non conveni ens unless the trial judge commtted an abuse
of discretion.” (citation, internal quotation marks, and enphasis
omtted)); see also Lesser, 88 Hawai ‘i at 264, 965 P.2d at 806
(hol ding that where a trial court dismssed a conplaint for forum
non conveni ens and the court's bal ancing of private and public
factors was reasonable, it would be inappropriate for an
appel late court to disturb the trial court's decision).

Ther ef or e,

| T 1S HEREBY ORDERED t hat the "Order Denying Mtion for
the Fam |y Court of the First Crcuit to Assert Jurisdiction and
the Imedi ate Return of the Mnor Child Filed May 1, 2015 and

8 We al so note that, although the First Circuit Famly Court's

FOFs/ COLs did not make any determ nation as to what venue would be in the best
interest of Mnor Child, the First Circuit Famly Court's Dism ssal Order
explicitly concluded that, "it is in [Mnor Child's] best interests for the
Third Circuit to retain jurisdiction in this matter and venue is proper
there."
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Dismissing Petition for Paternity Filed April 17, 2015" entered
on July 20, 2015 in the Famly Court in the First Grcuit is
af firnmed.

DATED: Honol ul u, Hawai ‘i, Cctober 19, 2016.

On the briefs:

Marrionnette L.S. Andrews
and Chi ef Judge
Cheryl Y. Arakak
(Arakaki & Eugeni o)
separately for
Petitioner- Appel |l ant.
Associ at e Judge
Peter Van Nane Esser
f or Respondent - Appel | ee.

Associ at e Judge
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