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NO. CAAP- 15- 0000439
| N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWA ‘|
STATE OF HAWAI ‘I, Pl aintiff-Appellee, v.

LAWRENCE L. BRUCE, Defendant- Appellant, and
JUSTI N MCKI NLEY, Defendant - Appel | ee

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CI RCU T
(CRIM NAL NO 14-1-0987)

MEMORANDUM OPI NI ON
(By: Foley, Presiding J. and Leonard, J.
with G noza, J. concurring and dissenting separately)

Def endant - Appel | ant Lawrence L. Bruce (Bruce) appeal s
fromthe "Judgnment of Conviction and Sentence" entered on May 5,
2015 in the Crcuit Court of the First Circuit! (circuit court).

On appeal, Bruce contends:

(1) the evidence at trial was insufficient to support
his conviction for pronoting prostitution in the second degree;

(2) the circuit court abused its discretion when it
al l oned Detective Derek Stigerts (Stigerts) of the Sacranento
Police Departnment to testify as an expert on the conmerci al
sexual exploitation of wonen;

(3) Plaintiff-Appellee State of Hawai ‘i (State)
commtted prosecutorial msconduct during its closing argunents
that violated Bruce's constitutional right to a fair trial; and

! The Honorabl e Paul B.K. Whng signed the May 5, 2015 "Judgment of

Conviction and Sentence." The Honorable Randal K. O Lee presided over the
proceedi ngs.
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(4) the circuit court abused its discretion by allow ng
a potential witness to assert her Fifth Anmendnent privil ege
agai nst self-incrimnation.

| . BACKGROUND

On June 17, 2014, the grand jury indicted Bruce on one
count of pronoting prostitution in the first degree in violation
of Hawaii Revised Statutes (HRS) 8§ 712-1202(1)(a) (2014 Repl.)
and one count of sexual assault in the first degree in violation
of HRS § 707-730(1)(a) (2014 Repl.). The charge of pronoting
prostitution in the first degree,? which was related to the crine
that Bruce was ultimately convicted of following trial, stated:

COUNT 1: On or between April 1, 2014 to and incl uding
April 19, 2014, in the City and County of Honolulu, State of
Hawai ‘i, [Bruce] did knowi ngly advance prostitution by
compel l'ing or inducing [the Compl aining Wtness (CW] by
force, threat, fraud, or intimdation to engage in
prostitution, and/or did knowi ngly profit from such conduct
by another, thereby commtting the offense of Pronoting
Prostitution in the First Degree, in violation of [HRS
§ 712-1202 (1)(a)].

On Decenber 24, 2014, the State filed a notion in
limne to introduce expert testinmony by Stigerts "in the area of

sex trafficking, sexual exploitation of wonmen and the dynam cs of
the pinp-prostitute relationship."”

HRS § 712-1202 provides:

§712-1202 Pronoting prostitution in the first degree
(1) A person commits the offense of pronmoting prostitution
in the first degree if the person knowi ngly:

(a) Advances prostitution by compelling or inducing
a person by force, threat, fraud, or
intimdation to engage in prostitution, or
profits from such conduct by another; or

(b) Advances or profits from prostitution of a
person | ess than eighteen years ol d.

(2) Pronoting prostitution in the first degree is a
class A felony.

(3) As used in this section:

"Fraud" means making material false statenments,
m sstatements, or om SSions.

"Threat" means any of the actions listed in section
707-764(1).
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On January 5, 2015, the circuit court held a hearing on
the various notions in limne filed, including the State's notion
inlimne to introduce testinony. At the close of the hearing,
the circuit court stated:

Well, based on the hearing that we just had concluded, the
Court under Rule 702 of the Hawaii Rul es of Evidence [(HRE)]
will allow [Stigerts] to testify as an expert. The Court

finds that based on his experience and training and his
prior qualification as to commerci al sexual exploitation of
not only children but adults, he does possess know edge in
regards to the field of prostitution that is not possessed
by the average trier of fact, and it is based on his
training and experience

The Court further finds that it is relevant because
the time period in which [CW allegedly was associated in
this case was from April 1st of 2014 through May 13, 2014,
so it would explain -- his testinony would assist the jurors
to understand the circunmstances and explain why perhaps the
[CW remained in the situation that she was in. So | wil
allow [Stigerts] to testify as an expert.

Bet ween January 12 and January 23, 2015, the circuit
court held a jury trial for Bruce and co-defendant Justin
McEKinl ey (MeKinley).® Stigerts was the first witness the State
called to testify. Stigerts testified about his experience
i nvestigating comrercial sexual exploitation cases as a police
detective with the Sacranmento Police Departnent's vice unit and
t he Federal Bureau of Investigation's Child Exploitation Task
Force. The State noved to qualify Stigerts as an expert in the
"area of commercial sexual exploitation of wonen and children[.]"
McKi nl ey objected and Bruce joined in the objection. The circuit
court sustained the objection on the basis that the State needed
to better clarify Stigerts' qualifications to testify as an
expert in the commercial sexual exploitation of wonen.

The State then continued its exam nation of Stigerts,
who testified nore specifically about his experience
investigating adult prostitution cases and the "crossover"
between adult and child prostitute cases. The State again noved
to qualify Stigerts as an expert in the area of commercial sexual
exploitation of women. MKinley objected on the basis of |ack of

8 McKi nl ey was charged with one count of promoting prostitution in

the first degree, two counts of sexual assault in the first degree, and one
count of ki dnapping.
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foundati on and Bruce once again joined in the objection. Over

t he objections of McKinley and Bruce, the circuit court qualified
Stigerts as an expert in the area of "commercial sexua
exploitation of wonen." Stigerts then testified to what he
referred to as the "pinp-prostitute subculture,” which is the
lifestyle associated with illegal prostitution activities.
According to Stigerts, the "pinp-prostitute subculture" involves
"everything fromthe participants, which are the pinps,
prostitutes, the custoners, which are called tricks or johns, and
| aw enf orcenment who actually investigates [sic] these crines.”

After Stigerts testified, the State called CWto
testify against Bruce. CWnmade an in-court identification of
Bruce as the nman that she knew as "L-Way" and testified that she
knew his first name was "Law ence" but did not know his | ast
name. CWtestified that she began prostituting as Bruce's "girl"
shortly after she arrived in Hawai ‘i in the hopes of making
enough noney to return hone to Al aska. She knew where to find
Bruce after a man she knew as "Lando,"” who CWidentified as a
pi np she worked for in San Diego,* told her where Bruce's hostel
was | ocated in Wi ki ki .

After neeting Bruce at his hostel, CWdiscussed the
details of her prostituting for him Shortly thereafter, CW
became Bruce's "girl" by having sexual intercourse with him As
his "girl,"
went on dates® with clients and gave the noney she received from

she also "work[ed] for him" which nmeant that she

the dates to Bruce without receiving a portion for herself. Wile
prostituting in San D ego, CWhad an advertisenent posted to a
website call ed "Backpage,” which she described as a "website
where girls post their ads, their pictures, as prostitutes to
make noney." On or about April 1, 2014, Bruce used his tabl et

4 CWtestified that "Lando" paid for her trip to Hawai ‘i and made
the travel arrangements for her, but did not force her to go. CWtestified
that after she arrived in Hawai ‘i she | ost contact with "Lando" and no | onger

sent him any money. When asked by Bruce's counsel whether "Lando" was the
"real L-Way," CWresponded that "Lando" did not go by that nane.

5 The term "date" appears to refer to a schedul ed encounter between
a prostitute and client where the prostitute performs sexual acts for the
client in exchange for noney.

4
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conputer to repost the text of CWs San D ego Backpage

advertisement to the Hawai ‘i | ocation and used his "Vanilla
card"® to pay the five-dollar fee to have her advertisenent be
"nunber one on the list." Bruce set the price for CWs dates and

determ ned what types of acts she was to performfor clients.
Bruce t ook possession of her identification card and soci al
security card so that she "wouldn't be able to go nowhere.”

CWtestified that initially she lived with Bruce at a
hostel in Wikiki and that Bruce rented two roonms, one for
sl eeping and the other for dates (Date Room. CWtestified that
on one occasion a client cane to the Date Roomto engage in
sexual conduct with CW After the date was over and the client
| eft, Bruce entered the Date Room and CW gave Bruce the noney
that she received fromthe client. Wen asked by the State why
she gave the noney to Bruce, CWresponded that she was afraid of
t he consequences that she may receive from Bruce, including a
fear that she would "get beat” by him if she kept the noney or
did "sonmething wong." She testified that she was not okay with
engaging in prostitution because she "was selling [her] body for
nmoney" and that felt |ike she was Bruce's "property."”

CWtestified that on or around April 11, 2014, she and
Bruce relocated to the Best Western Hotel by the Honol ulu Airport
after Bruce received a tip fromMKinley that they could make
nore noney prostituting in that location. CWand Bruce net with
McKi nl ey, who Bruce introduced to CWas "another pinp,"” and
anot her woman, Keshawn Stewart (Stewart), at the Best Western
Hotel. Bruce updated CWs Backpage advertisenent to reflect her
new | ocation. Soon after arriving at the Best Western Hotel, CW
and Stewart "[got] ready for dates, [got] dressed up, [did] our
hair and makeup, and wait[ed] for calls.” CWhad her first date
fromthat |ocation on the second day.

On April 13, 2014, CWand Stewart were arrested for
prostitution after setting up a date with an undercover police
officer. CWdid not want to go on the date because "the guy

6 CWtestified that the "Vanilla card" is "like a Visa card that you
can put money on."
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sounded funny, like he was a cop.”™ At the tine CWreceived the
call for the date, Bruce was sitting next to her and expressed
that he wanted her to go. CWdecided to go with Stewart on the
date in order "[t]o make noney.” CWwas arrested and Bruce's
"baby mama, " Jennie Ortegon (Ortegon), posted bail for CW CW
returned to the Best Western Hotel with Bruce and MKi nl ey.

CWtestified that she did not want to continue
prostituting after her arrest because she felt prostituting
"wasn't for [her]." She expressed her feelings to Bruce, and he
responded by telling her that he would help her to get home and
woul d be there for her. However, after CWs arrest, Bruce had
left the Best Western Hotel for about two days and had |ikely
gone back to the hostel in Waikiki. As a result of his absence,
McKinley called Bruce to tell himthat CWwas to becone his
property since Bruce |left her behind.

CWtestified that on April 19, 2014 Bruce returned to
the Best Western Hotel to retrieve his bel ongi ngs and gave CW's
identification card and social security card to McKinley. CW
also testified that on April 19, 2014 she went on a date in
response to a call set up on MKinley's phone, instead of the
phone that she used when she worked for Bruce, which synbolized
her switch from being Bruce's "girl" to being McKinley's "girl."
During cross-exam nation by Bruce's counsel, CWtestified that
she chose to stop working for Bruce and to begin working for
McKi nl ey because she was not maki ng enough noney to get hone by
wor ki ng for Bruce.

The State then called its expert in the field of
digital forensic exam nation of nobile devices and several
Honol ul u Pol i ce Departnent police officers who were involved in
the case to testify. The State entered into evidence various
text messages that were sent to and froma T-Mbile cell phone
that was found on Bruce's person during his arrest (T-Mbile
cel | phone).

After the State rested, Bruce noved to dism ss and for
a judgnment of acquittal on his charges of pronoting prostitution
in the first degree and sexual assault in the first degree. The
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circuit court granted the judgnment of acquittal on both charges
based on insufficient evidence, but found that there stil

remai ned sufficient evidence to proceed on a charge for pronoting
prostitution in the second degree.’

When testinony resunmed, Stewart testified as MKinley's
sole witness and identified MKinley as her boyfriend. Stewart
testified that Bruce had not |ived at the Best Western Hotel with
her and McKinley and that she nmet Bruce for the first time during
trial.

After McKinley's defense rested, Bruce's counse
attenpted to call Otegon to testify on behalf of Bruce.

Ortegon, however, asserted her privilege against self-
incrimnation and refused to testify. The circuit court did not
conpel Ortegon to testify.

Bruce then testified on his own behalf. Bruce
testified that he had not told CWthat his nane was "L-Way" and

that there was no reason why anyone would call him"L-Way." He
testified that the only nicknanes he went by was "Larry" or
"Bruce Bruce." Bruce believed the true "L-Way" was CWs forner

boyfriend from San Di ego who al so went by the nicknane "Lando."
Text messages that Bruce clainmed were sent and recei ved between
Otegon and the "real L-Way" while Ortegon was in possession of
Bruce's T-Mobile cell phone, proved that he was not "L-Way."

Bruce deni ed ever managing CWas a prostitute, acting
as her pinp, setting prices for her prostitution activities, or
mai nt ai ni ng her Backpage advertisenment. Bruce testified that CW

7 On January 26, 2015, the circuit court entered a Judgnment of
Acquittal that acquitted Bruce of pronoting prostitution in the first degree
and sexual assault in the first degree and added promoting prostitution in the
second degree as a charged offense.

HRS § 712-1203 (2014 Repl.) establishes the offense of promoting
prostitution in the second degree and provides:

8§712-1203 Pronoting prostitution in the second degree
(1) A person commits the offense of pronmoting prostitution
in the second degree if the person knowi ngly advances or
profits from prostitution.

(2) Promoting prostitution in the second degree is a
class B felony.
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had never stayed with himat the hostel and deni ed using the
hostel to facilitate CWs dates with clients. He clained that he
did not know that CW Stewart, and his girlfriend Ortegon al
engaged in prostitution and clained to have never "nmade noney off
of any girl by way of prostitution[,]" including CW Bruce al so
deni ed ever having sexual intercourse with CW although he
testified that at one point he believed CWwas flirting with him
and deni ed having ever gone to the Best Western Hotel. Moreover,
Bruce clainmed that CWnever told himthat she was trying to go
back hone to San Di ego or Al aska.

The defense rested, and the State presented its closing
argunents repeatedly characterizing the case as a "sex
trafficking" case wi thout objection fromBruce or MKinley.

The State al so stated:

So this whole thing about her lying and can't be
beli eved, well, the only people who can't be believed was
[Stewart] and [Bruce]. The fact of the matter is that they
treated her like she was property. And the odd thing about
it is that it's as if this all happened, like, back in the
1700's, 1800's, where we owned people, where people were
owned and di srespected and made to do things that they
didn't want to do.

But this crime happened in 2014, 2014, and we, as a
soci ety, have evolved, you would think, but not to these two
gentl emen here. They didn't see her as anything more than a
pi ece of property to pass around, to mstreat, to humliate
intimdate, beat, and force. That is how they viewed her
that is how they treated her. But she's not a piece of
property. I mean, she's somebody's daughter, she's
somebody's friend, she's a nother, she's a woman, she is a
person, and she deserves to be treated properly[.]

McKi nl ey objected on the basis that the State's statenents were
"alittle bit far beyond arguing the evidence," but Bruce did not
join. The circuit court overrul ed the objection.

On January 26, 2015, the jury returned a verdi ct
finding Bruce guilty of pronmpting prostitution in the second
degree. The circuit court entered its Judgnent of Conviction and
Sentence on May 5, 2015, sentencing Bruce to ten years of
i ncarceration.

On June 2, 2015, Bruce filed his notice of appeal.

1. STANDARD OF REVI EW
A. Sufficiency of Evidence
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Appel l ate courts in Hawai ‘i review the sufficiency of
evidence during a crimnal trial as foll ows:

Evi dence adduced in the trial court nmust be considered in
the strongest light for the prosecution when the appellate
court passes on the legal sufficiency of such evidence to
support a conviction; the same standard applies whether the
case was before a judge or jury. The test on appeal is not
whet her guilt is established beyond a reasonabl e doubt, but
whet her there was substantial evidence to support the

concl usion of the trier of fact.

State v. Kalaola, 124 Hawai ‘i 43, 49, 237 P.3d 1109, 1115 (2010)
(brackets omtted) (quoting State v. Richie, 88 Hawai ‘i 19, 33,
960 P.2d 1227, 1241 (1998)). "'Substantial evidence' as to every
mat eri al el ement of the offense charged is credible evidence

which is of sufficient quality and probative value to enable a
person of reasonable caution to support a conclusion.” Kalaola,
124 Hawai ‘i at 49, 237 P.3d at 1115 (quoting Richie, 88 Hawai ‘i at
33, 960 P.2d at 1241).

B. Expert Testinony

Whet her expert testimony should be admtted at tria
rests within the sound discretion of the trial court and
wi |l not be overturned unless there is a clear abuse of
di scretion. An abuse of discretion occurs when the
deci si onmaker exceeds the bounds of reason or disregards
rules or principles of |law or practice to the substantia
detri ment of a party.

State v. Fukagawa, 100 Hawai ‘i 498, 503, 60 P.3d 899, 904 (2002)
(citations and internal quotation marks omtted).
C. Prosecutorial M sconduct

"Al | egations of prosecutorial msconduct are revi ewed
under the harm ess beyond a reasonabl e doubt standard, which
requi res an exam nation of the record and a determ nati on of
whet her there is a reasonable possibility that the error
conpl ai ned of m ght have contributed to the conviction." State
V. Rogan, 91 Hawai ‘i 405, 412, 984 P.2d 1231, 1238 (1999)
(citation and internal quotation marks omtted) (quoting State v.
Sawyer, 88 Hawai ‘i 325, 329 n.6, 966 P.2d 637, 641 n.6 (1998)).
D. Privilege Against Self-Incrimnation

"Whet her a trial court should conpel a wtness to
testify over the witness's assertion that his answer m ght tend
toincrimnate himor her is a matter within the sound exercise
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of its discretion, and is thus reviewed for an abuse of

di scretion." State v. Kupi hea, 80 Hawai ‘i 307, 312, 909 P.2d
1122, 1127 (1996) (internal citation omtted). "The circuit
court abuses its discretion when it clearly exceeds the bounds of

reason or disregards rules or principles of law or practice to
the substantial detrinent of a party litigant.” 1d. (quoting
Kaneohe Bay Cruises, Inc. v. Hrata, 75 Haw. 250, 251, 861 P.2d
1, 3 (1993)).

[11. DI SCUSSI ON

A.  Sufficiency of Evidence

Bruce argues on appeal that the evidence introduced at
trial was insufficient to support his conviction for pronoting
prostitution in the second degree because the State failed to
present substantial evidence that he was "L-Way" — the person
that CWtestified was her pinp in Hawai ‘i . Bruce argues that CW
was not a credi ble witness and, therefore, this court should
di sregard her testinony when review ng the sufficiency of the
State's evidence agai nst him

"[Aln appellate court will not pass upon issues
dependent upon the credibility of witnesses and the wei ght of the
evidence; this is the province of the trier of fact." State v.

Ponr oy, 132 Hawai ‘i 85, 95, 319 P.3d 1093, 1103 (2014). This is
the general rule to which appellate courts adhere and a rul e that
Bruce acknow edges in his opening brief. Nevertheless, citing
State v. Taylor, 130 Hawaii 196, 307 P.3d 1142 (2013), Bruce
urges this court to abandon the general rule and reassess the
credibility of CWs testinony on appeal.

In Taylor, the Hawai ‘i Supreme Court addressed whet her
the circuit court commtted plain error when it failed to give a
sua sponte jury instruction on the m stake of fact defense.
Tayl or, 130 Hawai ‘i at 208, 307 P.3d at 1154. The suprene court
held that it was ultimately the circuit court's responsibility,

as opposed to being the jury's responsibility, to determ ne
whet her the defendant presented credi ble evidence to warrant
giving a m stake of fact instruction. The suprene court

i nstruct ed:

10
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"[C]redi ble evidence" in this context means that the circuit
court should have concluded, based on the record that
existed at trial, that the evidence "offered reasonable
grounds for being believed,” i.e., that "a reasonable juror
coul d harbor a reasonable doubt" as to the defendant's
guilt, and should have given the unrequested m stake of fact
jury instruction.

Id. at 207, 307 P.3d at 1153. The suprene court noted:

We are aware that "credibility" is usually associated with
subj ective believability. See, e.g., State v. West, 95
Hawai ‘i 452, 464, 24 P.3d 648, 660 (2001) ("Appellate courts
must objectively review all the evidence and avoid
commenting on its subjective believability, especially the
credibility of the witnesses.") Appellate courts are
however, sonmetimes required to enmploy credibility

determ nations. For exanple, "when an appellate court
reviews the sufficiency of the evidence, it exam nes whether
there was substantial evidence to support the conclusion of
the trier of fact. . . . Substantial evidence as to every
mat eri al el ement of the offense charged is credible evidence
which is of sufficient quality and probative value to enable
a person of reasonable caution to support a conclusion.”
State v. Gomes, 117 Hawai ‘i 218, 226, 177 P.3d 928, 936
(2008) (citation omtted). Thus, in the current context, we
exam ne whether the defendant met her initial burden to
adduce evidence with reasonabl e grounds for being believed

Tayl or, 130 Hawai ‘i at 205 n.10, 307 P.3d at 1151 n. 10 (brackets
omtted). Review ng the evidence presented during trial, the
suprene court determ ned that the defendant "had not net her
initial burden of adducing credi ble evidence of facts
constituting the [m stake of fact] defense, and those facts were
not supplied by the prosecution's witnesses[,]" therefore, the
circuit court did not conmmit plain error when it failed to give a
m stake of fact instruction. 1d. at 208, 307 P.3d at 1154
(footnote omtted).

Tayl or is distinguishable fromthe facts of this
appeal. In the case at hand, we are tasked with determ ning
whet her the State adduced sufficient evidence to support Bruce's
conviction, which is distinguishable fromthe issue in Tayl or
(1.e., whether there was credi ble evidence to warrant giving a
defense instruction). W decline to expand the holding in Tayl or
by applying its rulings to cases outside the context of defense
instructions. In crimnal cases decided after Taylor, the
Hawai ‘i Suprenme Court has reaffirmed the general rule that the
appel late courts are not to disturb the trier of fact's
credibility determ nati ons on appeal when anal yzi ng whet her the

11
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prosecution adduced sufficient evidence to support a defendant's
conviction. See Ponroy, 132 Hawai ‘i at 95, 319 P.3d at 1103
(citing the general rule that the appellate courts are not to
disturb a trier of fact's credibility determ nations to hold that
t he prosecution provided substantial evidence to support the
defendant's conviction); State v. Mnteil, 134 Hawai ‘i 361, 368,
341 P.3d 567, 574 (2014) ("It is not the role of the appellate
court to weigh credibility or resolve conflicting evidence.");
see also State v. @yton, 135 Hawai i 372, 381, 351 P.3d 1138,
1147 (2015) (holding that the State failed to provide sufficient
evi dence to support the defendant's conviction even after
according deference to the district court's credibility

determ nations). Therefore, we proceed with our review of the
sufficiency of the evidence against Bruce with the understandi ng
that "[t]he question of credibility and the weight to be given
the evidence is for the trier of fact to determ ne and is not

di sturbed on appeal.” Ponroy, 132 Hawai ‘i at 95, 319 P.3d at
1103 (quoting State v. Ewing, 81 Hawai ‘i 156, 165, 914 P.2d 549,
558 (App. 1996)).

Under HRS § 712-1203, "[a] person commits the offense
of pronoting prostitution in the second degree if the person
knowi ngly advances or profits fromprostitution.” This
definition incorporates the concept of "prostitution,”™ which is a
separate offense, under HRS 8 712-1200 (2014 Repl.).?® See
Ri chie, 88 Hawai ‘i at 29, 960 P.2d at 1237 ("It is clear that the
definition of pronmoting prostitution in the second degree
i ncorporates the concept of 'prostitution."'").

CWtestified that she knew Bruce as "L-Way" and that
Bruce managed her adverti senment page on Backpage to facilitate

HRS § 712-1200 provides in pertinent part:

§712-1200 Prostitution. (1) A person conmts the
of fense of prostitution if the person:

(a) Engages in, or agrees or offers to engage in,
sexual conduct with another person for a fee; or

(b) Pays, agrees to pay, or offers to pay a fee to
engage in sexual conduct.

12
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dates with clients looking for a prostitute. CWtestified that
Bruce instructed her to bring clients back to the hostel for
dates and that Bruce set the price for sexual acts that she was
to performfor paying clients. CWtestified that, after every
date, she gave the noney fromthe client to Bruce wthout
receiving any of the noney for herself. CWalso testified that
she lived with Bruce at a hostel in Wikiki and that together
they noved to the Best Western Hotel by the Honolulu Airport in
t he hopes of making nore noney fromprostituting. Based on the
record before us, the State presented sufficient evidence to
support the jury's guilty verdict on the charge of pronoting
prostitution in the second degree. See Kalaola, 124 Hawai ‘i at
49, 237 P.3d at 1115.
B. Stigerts' Testinony

Bruce chal |l enges the admi ssion of Stigerts' expert
testinmony, arguing that (1) Stigerts did not qualify as an expert
inthe field of "adult pinp-prostitute relationships"; (2)
Stigerts' testinony "did not assist the jury in conprehendi ng or
under st andi ng sonet hi ng not commonly known or understood”; and
(3) Stigerts' testinony inproperly bolstered the credibility of
cw

HRE Rul e 702 governs the adm ssion of expert testinony
at trial and provides:

Rul e 702 Testimony by experts. If scientific,
technical, or other specialized knowl edge will assist the
trier of fact to understand the evidence or to determ ne a
fact in issue, a witness qualified as an expert by
knowl edge, skill, experience, training, or education may
testify thereto in the form of an opinion or otherwise. In
determ ning the issue of assistance to the trier of fact,
the court may consider the trustworthiness and validity of
the scientific technique or node of analysis enployed by the
proffered expert.

"Thus, a witness may qualify as an expert if he or she possesses
a background in any one of the five areas contenplated by HRE
Rul e 702: know edge, skill, experience, training, or education.”
Fukagawa, 100 Hawai ‘i at 511, 60 P.3d at 912.

The Hawai ‘i Supreme Court has identified three
determ nations that the trial court nust make before admtting
expert testinony into evidence:

13
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(1) the witness is in fact an expert; (2) the subject matter
of the inquiry is of such a character that only persons of

skill, education, or experience in it are capable of a
correct judgment as to any facts connected therewith; and
(3) the expert testinmony will aid the trier of fact to

understand the evidence or determne a fact in issue.

State v. Toyomura, 80 Hawai ‘i 8, 26 n.19, 904 P.2d 893, 911 n. 19
(1995) (enphasis and brackets omtted) (citing Larsen v. State
Sav. & Loan Ass'n, 64 Haw. 302, 304, 640 P.2d 286, 288 (1982)).
1. Expert witness qualifications
Wth respect to determ ning whether a witness is an

expert in a particular field, the Hawai ‘i Supreme Court has
mai nt ai ned:

It is not necessary that the expert witness have the highest
possi ble qualifications to testify about a particular

matter, but the expert witness must have such skill,

knowl edge, or experience in the field in question as to make
it appear that his opinion or inference-drawi ng would
probably aid the trier of fact in arriving at the truth

Once the basic requisite qualifications are established, the
extent of an expert's know edge of the subject matter goes
to the weight rather than the adm ssibility of the
testimony.

Fukagawa, 100 Hawai ‘i at 504, 60 P.3d at 905 (ellipses omtted)
(quoting Toyonmura, 80 Hawai ‘i at 26 n.19, 904 P.2d at 911 n.19).
Stigerts testified that he had a bachelor's of science
degree in crimnal justice fromCalifornia State University,
Sacranento; had been with the Sacramento Police Departnment in
California since 1991; becane a detective with the police
departnment in 2005; and began investigating adult and child
prostitution cases in 2006 through his work with the police
departnment's vice unit and with the Federal Bureau of
| nvestigation's Child Exploitation Task Force. Stigerts has been
involved in "well over 150" cases invol ving commercial sexual
exploitation, with approximately thirty-five of those cases
involving solely adults and thirty cases involving both adults
and children. Stigerts conducted "over 250" interviews with
prostitutes, with "[w]ell over a hundred” interviews with
prostitutes that were eighteen years old or older, constituting
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adult prostitutes.® Stigerts also testified that, as a police
detective, he took classes on the subject of conmercial sexual
exploitation of children, which he stated was rel evant to adult
prostitution cases because the classes taught about the general
"pi np-prostitute subculture.” According to Stigerts, the "pinp-
prostitute subculture" describes the lifestyle of those invol ved
in prostitution activities and involves "everything fromthe
partici pants, which are the pinps, prostitutes, the customers,
which are called tricks or johns, and | aw enforcenent who
actually investigates [sic] these crines."”

Bruce argues that, although Stigerts testified about
the simlarities between child and adult prostitution, "the fact
that a special task force had been created for child prostitution
and that training courses and sem nars were given specifically in
the area of child sexual exploitation/prostitution evidenced that
t he subject was distinct and specialized.” W disagree.

Stigerts testified that the work of the vice unit and
speci al task force worked col |l aboratively and that if he knew a
particular pinp well, he would work a case even if it involved
adult prostitutes. 1In addition to Stigerts' extensive testinony
about his experience investigating adult and child prostitution
cases separately, he testified to how the tw types of
prostitution were indistinguishable and that the classification
of a "child" prostitute versus an "adult" prostitute was |egal
fiction that has no inpact on the dynam cs between a pinp and
prostitute and the psychol ogy of prostitution. Stigerts
testified that there was consi derable "crossover" between the
sexual exploitation of wonen and children. Wen the State asked
Stigerts, "lIs there a separate subculture that involves only
children as prostitutes, or are they interm xed with adults?",
Stigerts responded:

° In addition, Stigerts stated that when "an arrest is made of a

pi mp, slash, exploiter"” one of the things the vice unit or task force does is
"interview the subject." Stigerts testified that the vice unit and task force
has had several post-conviction interviews with pinps who agreed to speak
about the way the prostitution subculture operates. Stigerts indicated that
he tal ked to pimps about how the subculture operates "at |east 20 times."
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It's all intermxed. It all works pretty much the
same. There are a [sic] little differences when you're
tal king about children, especially the younger that [sic]
they are. Again, when you're talking about adult commerci al
trafficking and [an] underaged [sic] juvenile, it's all the
same, pretty much. Everything that | had found from tal king
to either the adult -- the adult girls or the underaged
[sic] girls, whether it's the methods of recruitment, the
met hods of control, the manipulation, it's all pretty much
the same whether it's a child or an adult. And, again, |
mean, we talk about if it's 17 and 300 days old, that's a
child in the legal definition, what we deal with. And, you
know, six nonths later, that's an adult. But the things
don't change on the way that she works as a prostitute.

Based on the suprene court's standard, Stigerts
testimony was sufficient to establish hinself as an expert in the
field of the comrercial sexual exploitation of wonen. See
Fukagawa, 100 Hawai ‘i at 504, 60 P.3d at 905; see also United
States v. Brooks, 610 F.3d 1186, 1195-96 (9th G r. 2010) (hol ding
that a detective's eight years of experience as a police officer,
two and a half years in the vice unit, twenty to twenty-five ful
scale child prostitution investigations, fifty interviews with
pi nps and prostitutes, undercover work, attendance in several
specialized trainings in child prostitution and training in child
prostitution qualified her as an "expert on the business of

prostitution and the rel ati onshi ps between pinps and
prostitutes”). Because the State established that Stigerts
satisfied the requisite qualifications to testify as an expert,
Bruce's challenges to the extent of Stigerts' know edge of the
subj ect area goes to the weight, rather than the adm ssibility,
of his testinony. See Fukagawa, 100 Hawai ‘i at 504, 60 P.3d at
905. Therefore, the circuit court did not abuse its discretion
by qualifying Stigerts as an expert in the area of commerci al
sexual exploitation of wonen

2. Usef ul ness of expert testinony to jury

Bruce argues that the circuit court "did not specify
the basis for its conclusion that the dynam cs of the pinp-
prostitute relationship was 'outside the ken of ordinary laity’
and that it was necessary to present an expert on this topic."
Bruce bases his contention in part on the fact that the public
has access to sone of the resources Stigerts references in his
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line of work.® Bruce's argunent is without nmerit.

Expert testinony is neant to assist the trier of fact
by providing "a resource for ascertaining truth in relevant areas
outside the ken of ordinary laity.” State v. dark, 83 Hawai ‘i
289, 298, 926 P.2d 194, 203 (1996) (quoting State v. Batangan, 71
Haw. 552, 556, 799 P.2d 48, 51 (1990)). The Hawai ‘i Suprene
Court has previously held "[t]he commbn experience of a jury, in
nost cases, provides a sufficient basis for assessnment of a
witness' credibility[,]" thus making expert testinony on a
Wi tness' credibility inappropriate. Batangan, 71 Haw. at 556,
799 P.2d at 51. The supreme court recognized an excepti on,
however, in cases of sexual abuse of children because child
sexual abuse "is a particularly nysterious phenonenon and the
common experience of the jury may represent a | ess than adequate
foundation for assessing the credibility of a young child who
conpl ains of sexual abuse."” 1d. at 557, 799 P.2d at 51
(citations and internal quotation marks omtted). The suprene
court maintained that "[c]hild victins of sexual abuse have
exhi bited sone patterns of behavior which are seem ngly
i nconsi stent with behavioral norns of other victins of assault”

and not ed:

While jurors may be capabl e of personalizing the enotions of
victims of physical assault generally, and of assessing

wi tness credibility accordingly, tensions unique to traum
experienced by a child sexually abused by a fam |y menber
have remai ned | argely unknown to the public. The routine
indicia of witness credibility—onsistency, willingness to
aid the prosecution, straight forward rendition of the
facts—may, for good reason be lacking. As a result jurors
may i npose standards of normalcy on child victimwitnesses
who consistently respond in distinctly abnormal fashion

Id. at 557, 799 P.2d at 51 (ellipsis and brackets omtted)
(quoting State v. Mran, 728 P.2d 248, 251 (1986)).

This court has since applied the rationale in Batangan
to uphold use of expert testinony to explain a possible reason
for a conplaining witness's recantation in cases involving abuse

10 During trial, Stigerts testified that he | earned about the "pinmp-

prostitute subculture"” from various resources that are available to the
general public, including books, such as "Pinmpology: The 48 Laws of the Game",
and films, such as "Pinps Up, Ho's Down" and "American Pinp."
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of a famly nenber. See State v. Cababag, 9 Haw. App. 496, 507,
850 P.2d 716, 722 (1993) (holding that the fam |y court did not
abuse its discretion in permtting the use of an expert w tness
to testify that "at the trial of an alleged male batterer of a
woman with whom he is living, where the woman recants her
pretrial accusations that she was battered by the male, one
reasonabl e expl anation for the recantation is the battered
housemat e/ spouse syndrone").

Simlarly, expert testinony is appropriate in cases
i nvol ving the comrercial sexual exploitation of wonmen. 1In the
case at hand, Stigerts testified about the various ways pinps
control the wonen that work for them and expl ai ned that wonen who
prostitute may behave in counterintuitive ways. Stigerts
expl ai ned that the wonen engaged in prostitution often do not
seek or accept help froml|aw enforcenent because they fear
getting in trouble, as they are thensel ves engaged in ill egal
activities, do not have anyone to turn to for help, and continue
prostituting because they have becone isolated in an unfamliar
city or state. Stigerts also explained that a wonan who
prostitutes often fears that if she seeks help froml aw
enforcenment, her pinp or those associated with her pinp may see
her as a "snitch” and seek retribution against her or her famly.
Stigerts testified that even when wonen begin prostituting
voluntarily, "force, fraud, or coercion cones into . . . play" at
some poi nt.

Li ke cases of child sexual assault and abuse of
househol d nmenbers as expl ai ned i n Bat angan, the commobn experience
of the jury represents a | ess than adequate foundation for
assessing the credibility of a witness who either currently is or
previously was a part of the "pinp-prostitute subculture.” See
Bat angan, 71 Hawai ‘i at 557, 799 P.2d at 51. Oher jurisdictions
have recogni zed that "the rel ationship between prostitutes and
pinps is not the subject of commobn know edge" and it was
appropriate for an expert to provide insight into such
relationships to aid the jury's assessnent of w tnesses
credibility. See Brooks, 610 F.3d at 1196 (quoting United States
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v. Taylor, 239 F.3d 994, 998 (9th Cr. 2001)). Gven the nature
of commerci al sexual exploitation of women and the | ack of common
know edge about the power dynam c between pinps and prostitutes,
the circuit court did not err in allowing Stigerts to testify as
an expert wtness.

3. Bol stering the credibility of CW

Bruce argues that Stigerts' testinony inpermssibly
bol stered the credibility of CW Specifically, Bruce argues that
"[bl]y informng the jurors of what Stigerts believed were the
typi cal behaviors of pinps and prostitutes, he inplicitly vouched
for [CWs] credibility in every instance where her cl ai ned
behavi or or her clainms as to the actions of Bruce was consi stent
with Stigerts' testinony."

| n Bat angan, the Hawai ‘i Suprene Court recogni zed that
expert testinony on any subject "carries the potential of
bol stering the credibility of one witness and conversely refuting
the credibility of another[,]" but maintained that "[s]uch
testinmony, by itself, does not render the evidence inadmssible."
Bat angan, 71 Haw. at 558, 799 P.2d at 52. Instead, "[t]he
perti nent consideration is whether the expert testinony wll
assist the jury without unduly prejudicing the defendant.” 1d.
The suprene court hel d:

[While expert testimony explaining 'seem ngly bizarre
behavi or of child sex abuse victims is helpful to the jury
and should be adm tted, conclusory opinions that abuse did
occur and that the child victims report of abuse is
truthful and believable is of no assistance to the jury, and
t herefore, should not be adm tted.

| d.
Furthernore, as this court noted in State v. Mars, 116
Hawai ‘i 125, 170 P.3d 861 (App. 2007), in the context of a child

sex abuse case:

[Tlhere is absolutely nothing wrong with expert
opi nion testinony that bolster's [sic] the credibility of
the indicted allegations of sexual abuse, e.g., the victins
physi cal exam nation showed injury consistent with sexua
abuse, or the victinms psychol ogi cal eval uation was
consi stent with sexual abuse. Establishing the credibility
of the indicted acts of sexual abuse is what the State's
case is all about and is the purpose for such expert
testimony in the first place; the fact that such testinmony
may also indirectly, though necessarily, involve the child's
credibility does not render it inadm ssible.
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What is forbidden is expert opinion testimny that
"directly addresses the credibility of the victim" i.e.
"I believe the victim | think the victimis telling the
truth,"e or expert opinion testimony that inplicitly goes to
the ultimate issue to be decided by the jury, when such
issue is not beyond the "ken"e of the average juror, i.e.,
"In my opinion, the victimwas sexually abused."” Although
the distinction may seem fine to a |layman, there is a world
of legal difference between expert testimony that "in ny
opinion, the victinm s psychol ogi cal exam was consistent with
sexual abuse,"eand expert testinony that "in my opinion, the
victimwas sexually abused.” In the first situation, the
expert |l eaves the ultimte issue/conclusion for the jury to
decide; in the second, the weight of the expert is put
behind a factual conclusion which invades the province of
the jury by providing a direct answer to the ultimte issue
was the victim sexually abused?

Id. at 140, 170 P.3d at 876 (enphases added) (quoting Gdom v.
State, 531 S.E. 2d 207 (Ga. C. App. 2000)).

Here, unlike in Batangan, Stigerts' testinony did not
usurp the function of the jury or exceed the scope of perm ssible
expert testinony. During Bruce's trial, Stigerts did not testify
to the believability of CWnor did he testify about Bruce's
culpability. Stigerts testinony was based on his own expertise
and experiences, and his testinony provi ded general background
i nformati on about the nature of "pinp-prostitute subculture,"”
thus leaving the ultimte conclusions for the jury to determ ne.
Stigerts' testinony was admtted to help the jury assess the
credibility of CWand was not unduly prejudicial against Bruce;
therefore, Stigerts' testinony was perm ssible.

C. Prosecutorial M sconduct

Bruce argues that his conviction should be reversed
because the State comm tted m sconduct during [its] closing
argunment by "using the inflammatory and prejudicial term'sex
trafficking,' by conparing the incident to slavery[,] and by
meki ng i nperm ssi ble appeals to the jurors' enotions.”

Wth regard to the prosecution's closing argunent, a
prosecutor is "permtted to draw reasonable inferences from
the evidence and wide latitude is allowed in discussing the
evidence. It is also within the bounds of legitimte
argument for prosecutors to state, discuss, and comrent on
the evidence as well as to draw all reasonabl e inferences
fromthe evidence."

Rogan, 91 Hawai ‘i at 412, 984 P.2d at 1238 (quoting State V.
Qui tog, 85 Hawai ‘i 128, 145, 938 P.2d 559, 576 (1997)).
"[ Appel | ate courts] evaluate[] clains of inproper
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statenents by prosecutors by first determ ning whether the
statenents are inproper, and then determ ning whet her the

m sconduct is harmess.” State v. Tuua, 125 Hawai ‘i 10, 14, 250
P.3d 273, 277 (2011); see State v. Schnabel, 127 Hawai ‘i 432,
452-53, 279 P.3d 1237, 1257-58 (2012) (determ ning whether the
prosecutor's statenents anounted to m sconduct before determ ning

whet her the m sconduct was harm ess). Appellate courts consider
the followi ng factors when determ ni ng whether a prosecutor's
statenents are harm ess: "(1) the nature of the conduct; (2) the
pronptness of a curative instruction; and (3) the strength or
weakness of the evidence against the defendant."” Rogan, 91
Hawai ‘i at 412, 984 P.2d at 1238 (quoting Sawer, 88 Hawai ‘i at
329 n.6, 966 P.2d at 641 n.6 (1998)). |If the State's
prosecutorial m sconduct was not harm ess, appellate courts nust
t hen determ ne whether the double jeopardy clause of the Hawai ‘i
Constitution bars reprosecution of the defendant. Rogan, 91
Hawai ‘i at 416, 984 P.2d at 1242.

1. Characterizing case as a "sex trafficking"” case

Bruce argues that by characterizing the case as a "
trafficking" case, the State m sstated the |aw and m sl ed the
jury into believing that Bruce was involved in acts beyond the

sex

pronoting prostitution in the second degree charge. Bruce argues
that the term"'[s]ex trafficking' is an overly-broad termthat
i ncludes prostitution, but includes other acts that were not at
issue in this case.”

During closing argunents, the State remarked:

So essentially what this case is about, this case is
about sex trafficking. Sex trafficking is alive and well in
Hawai i . Many of you probably haven't heard much of it, but
this case was really an opportunity to hear about a very
different part of the community, which is the pinp
prostitution or the pinp prostitute world

Asi de from what we al ready know about prostitution --
I think nost people would think about streetwal kers or they
t hi nk about escort services, maybe even massage parl ors. I

mean, that is the general concept that | think nost people
have when we talk about prostitution, but this case really
is so much nore than that. It is far nmore than just what we

see, what we may have common knowl edge of, because it gave
us a glinpse into the world of prostitution and really what
happens behind the scenes with the people that are involved
init -- the pinmps, the prostitutes, and the people that

t hey associate with.
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(Enphases

Really, when we talk about sex trafficking, we're

tal ki ng about forced prostitution. I think what we al
heard from the expert was generally that it can come in two
forms, yeah. Wth an adult, it involves forced

prostitution, and it also can involve prostitution of
persons under the age of 18, which is not our case at all

so really what we're tal king about is forced prostitution in
this case.

So sex trafficking is, generally speaking, it is
codified in our penal code under very specific sections. It
is called advancing prostitution or promoting prostitution,
and you read all the instructions that the judge gave you
but |'m just going to go through these really quickly.

added.)
The State then continued on to describe the |egal

el enents of pronoting prostitution in the first degree and second
degree, ! while characterizing the offenses as "forn{s] of sex
trafficking":

Pronoting Prostitution in the First Degree. A person
commts the offense of Promoting Prostitution in the First
Degree if he knowi ngly advances by conmpelling or inducing a
person by force, threat, fraud, or intimdation, to engage
in prostitution; or it can be profits fromthe advancenent
of prostitution by another who conmpels or induces another by
force, fraud, intimdation, to engage in prostitution

Pronoting Prostitution in the Second Degree, another
formof sex trafficking, a person commits the offense of
Second Degree Pronoting Prostitution if he knowi ngly
advances or profits from prostitution.

Now, here, it's really inmportant for you to realize
that the difference between Pronmoting | and Promoting Il is
the coersive [sic] elenment. Promoting | requires force
fraud, threat, or intimdation. Pronoting Prostitution in
the Second Degree does not require that, so you should not
consider that if you're | ooking at Promoting Prostitution in
the Second Degree, and that is specifically to [Bruce]. So
that is a really inmportant distinction to nmake between the
two of fenses.

Advanci ng prostitution, the definition is out there.

Real ly, ultimtely, what you need to know is that a person
causes or aids a person to commt or engage in prostitution
Al'l you have to do is cause or aid. You can go through the
rest of the definition, but causing or aiding someone to
engage in prostitution. Doesn't require being a manager or
havi ng somebody enpl oyed. It really is just aiding them or
causing themto engage in prostitution.

Profits from prostitution, essentially, you just

11

We note that although the circuit court acquitted Bruce of the

promoting prostitution in the first degree charge, the jury remined tasked
with determ ning whether McKinley was guilty of the offense
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profit fromthe proceeds of prostitution. That's what the
definition is. That's what you should go through

So these are very inportant, but the distinction
really is in Pronoting | and Promoting Il and the coercive
element in it.

Because Bruce did not object to the State's repeated
use of the term"sex trafficking" at trial, we review the all eged
errors for plain error. See State v. Waki saka, 102 Hawai ‘i 504,
513, 78 P.3d 317, 326 (2003) ("If defense counsel does not object
at trial to prosecutorial msconduct, this court may nevert hel ess
recogni ze such m sconduct if plainly erroneous."); Hawai ‘i Rul es
of Penal Procedure Rule 52(b) ("Plain errors or defects affecting
substantial rights may be noticed al though they were not brought

to the attention of the court."). "[Appellate courts] may
recogni ze plain error when the error commtted affects
substantial rights of the defendant.” 1d. (quoting State v.

Cordei ro, 99 Hawai ‘i 390, 405, 56 P.3d 692, 707 (2002)).
M sstatenments of the |law during closing argunents may constitute
prosecutorial msconduct if the msstatenents are prejudicial to
the defendant. See State v. Espiritu, 117 Hawai ‘i 127, 142-44,
176 P.3d 885, 900-02 (2008).

We nust first determ ne whether the State's use of the
term"sex trafficking" was inproper. See Schnabel, 127 Hawai ‘i
at 452, 279 P.3d at 1257 (determ ni ng whether a prosecutor's
cl osing argunent constituted m sconduct as the first step in a
prosecutorial m sconduct analysis). Inits answering brief, the
State argues that the term"sex trafficking" is interchangeable
with the applicable offense of pronoting prostitution because,
based on its plain neaning, the definition for "sex trafficking"
and the legal definition of pronoting prostitution have simlar
meani ngs. The term"sex trafficking" is a termof art with
differing |l egal definitions based on one's jurisdiction. Conpare
N. Y. Penal Law 8§ 230.34 (MKinney 2007) (listing a nunber of acts
that constitute "sex trafficking," including intentionally
advancing or profiting fromprostitution by "unlawfully providing
to a person who is patronized, with intent to inpair said
person's judgnent . . . a narcotic drug or a narcotic
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preparation”) with Mnn. Stat. 8 609.321 (2011) (defining "sex
trafficking" as "(1) receiving, recruiting, enticing, harboring,
provi di ng, or obtaining by any neans an individual to aid in the
prostitution of the individual; or (2) receiving profit or
anyt hi ng of val ue, know ng or having reason to know it is derived
froman act described in clause (1)"); see also G A Res. 55/25,
annex |1, "Protocol to Prevent, Suppress and Punish Trafficking
in Persons, Especially Wnen and Chil dren, Suppl enenting the
Uni ted Nations Convention Against Transnational Organized Crine"
(Jan. 8, 2001) ("'Trafficking in persons' shall mean the
recruitnment, transportation, transfer, harbouring or receipt of
persons, by nmeans of the threat or use of force or other forns of
coercion, of abduction, of fraud, of deception, of the abuse of
power or of a position of vulnerability or of the giving or
recei ving of paynents or benefits to achieve the consent of a
person having control over another person, for the purpose of
exploitation.”). Black's law dictionary defines "sex
trafficking" as "[t]he act or practice of recruiting, harboring,
transporting, providing, or procuring a person, or inducing a
person by fraud, force, or coercion, to performa sex act for
pay." Black's Law Dictionary 1584 (10th ed. 2014).

During the tine of Bruce's trial, "sex trafficking"” was
not an offense under the Hawaii Revised Statutes and Hawai ‘i
courts had not defined the term Neverthel ess, Hawai ‘i statutory
| aw and case | aw contai ned generalized references to the term
"sex trafficking"” or "human trafficking” in the context of
pronoting prostitution offenses. See State v. Vaimli, 135
Hawai ‘i 492, 494, 353 P.3d 1034, 1036 (2015) (describing the case
as arising fromthe defendant's "convictions for sex trafficking
related crines based on his conduct as a pinp for the conplaining
wi t ness” where the defendant was charged w th ki dnappi ng,
terroristic threatening in the first degree, pronoting

prostitution in the first degree, and carrying or use of a
firearmin the conmm ssion of a separate felony); see also HRS
§ 706-650.5(3) (2014 Repl.) (establishing a "human trafficking
victimservices fund" to provide services to "victinms of
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trafficking related to crines under part | of chapter 712[,]"
which is a chapter entitled "Prostitution and Pronoting
Prostitution" during Bruce's trial).* During its closing
argunents, the State used the term"sex trafficking” with simlar
general i zed neani ng.

G ven that Hawai ‘i had not assigned a specific |ega
meaning to the term"sex trafficking" at the tine of Bruce's
trial and that conmmon use indicates that the termis generally
related to pronoting prostitution, we decline to hold that the
State's use of the termwas inproper and, thus, did not
constitute prosecutorial msconduct. See State v. Kiakona, 110
Hawai ‘i 450, 458, 134 P.3d 616, 624 (App. 2006) (holding that
because the prosecutor's conments were not inproper, there was no

prosecutorial m sconduct).
2. Comments about a tine "where people were owned"
Bruce argues that the State comm tted prosecutori al
m sconduct when it stated:

The fact of the matter is that they treated [CW |ike she
was property. And the odd thing about it is that it's as if
this all happened, like, back in the 1700's, 1800's, where
we owned people, where [sic] people were owned and

di srespected and made to do things that they didn't want to
do.

But this crime happened in 2014, 2014, and we, as a

soci ety, have evolved, you would think, but not to these two
gentl emen here.

Bruce argues that the State's comments were "an obvious reference
to the slavery that occurred in Anerica during the 18'" and 19'"

centuries.” Furthernore, Bruce argues that, "[a]s slavery is an
12 We note that Hawai ‘i's pronmoting prostitution statues have been

amended and renamed since the completion of Bruce's trial. On July 5, 2016

the Governor of the State Hawai ‘i signed into | aw Act 206, which changed the

title of HRS § 712-1202 from "pronoting prostitution in the first degree" to
"sex trafficking," while maintaining substantially the same el enents of the
crinme. H.B. 1902, H.D. 2, S.D. 1, C.D. 1, 28th Leg., Reg. Sess. (2016). I n
addition, Act 206 changed the name of HRS § 712-1203 from "pronoting
prostitution in the second degree"” to "pronoting prostitution,” while
mai nt ai ning the same el ements of the offense. H. B. 1902, H.D. 2, S.D. 1, C. D
1, 28th Leg., Reg. Sess. (2016).

13 The circuit court subsequently struck the State's references to "the
1700 and the ownership of property" on January 26, 2015 and instructed the jury
that they "nmust disregard entirely any matter which the Court has ordered
stricken." [JTr doc 82 at 3]
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extrenely distasteful, inflammatory and prejudicial topic, the
[State's] simle of the alleged acts by Bruce to slavery was a
whol |y i nproper appeal to the jurors’ enotions and prejudices.”

"[C] 1 osing argunent affords the prosecution (as well as
t he defense) the opportunity to persuade the jury that its theory
of the case is valid, based upon the evidence adduced and al
reasonabl e i nferences that can be drawn therefrom™ Rogan, 91
Hawai ‘i at 413, 984 P.2d at 1239 (citing Quitog, 85 Hawai ‘i at
145, 938 P.2d at 576). During closing argunents, the State
argued that Bruce advanced CWs prostitution activities by
“"telling her what to do, what to charge, where to go if she
caught a date[.]" The State's theory of the case was that Bruce
and McKinley were "passing [CW around |ike a piece of property,"
whi ch was a characterization that CWintroduced, and that "[t] hey
were trying to nake noney off of her, and she wasn't doi ng her
job."

The State's comments nay have alluded to the practice
of slavery, but they did not inproperly highlight irrel evant
racial differences. C. State v. Shabazz, 98 Hawai ‘i 358, 379-
82, 48 P.3d 605, 626-29 (App. 2002) (holding that the prosecutor
commtted prosecutorial msconduct when it repeatedly referred to

t he conpl aining witness as a "young | ocal woman" and the
defendants as "six African-Anmerican nal es” where race was not a
rel evant factor). The State's comments also did not appeal to
the racial prejudices of the jury. . Rogan, 91 Hawai ‘i at 412-
15, 984 P.2d at 1238-41 (holding that the State's description of
the defendant as a "'black, mlitary guy' was an i nproper

enoti onal appeal that could have reasonably inflanmed the jury").
The Ninth Crcuit Court of Appeal has acknow edged the
simlarities between sone systens of prostitution and sl avery.
See Coyote Pub., Inc. v. Mller, 598 F.3d 592, 600 (9th G
2010) ("The federal governnment acknow edges the |ink between

prostitution and trafficking in wonen and children, a form of

nodern day slavery."). Likewise, the State's remark was nmeant to
highlight the simlarities between slavery and prostitution so to
further the State's theory of the case that CWwas treated |ike a
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"piece of property.” The State's suggestion that Bruce and
McKinley's treatment of CWwas akin to a form of nodern day
sl avery was not inproper and, therefore, did not constitute
prosecutorial m sconduct. See Kiakona, 110 Hawai ‘i at 458-59,
134 P.3d 616, 624-25.

3. Referring to CWas "sonebody's
daughter, . . . sonebody's friend, . . . a
nother, . . . a wonman"

Bruce al so argues that the State conmitted

prosecutorial m sconduct when it stated:

But this crime happened in 2014, 2014, and we, as a
soci ety, have evolved, you would think, but not to these two
gentl emen here. They didn't see her as anything nore than a
pi ece of property to pass around, to mstreat, to humliate
intimdate, beat, and force. That is how they viewed her
that is how they treated her. But she's not a piece of
property. I mean, she's somebody's daughter, she's
sonebody's friend, she's a mother, she's a woman, she is a
person, and she deserves to be treated properly --

(Enphasis added.) Citing to Rogan, Bruce argues that the State's
coment inperm ssibly "induced the jurors to render a verdict
based on their synpathy or enotions[,]" instead of the evidence
and the | aw
i. Propriety of the State's remarks

W hold that based on the Hawai ‘i Suprene Court's
analysis in Rogan, the State's remarks, when viewed in context,
were inproper and, thus, constituted prosecutorial m sconduct.
I n Rogan, the defendant, Rogan, was charged with three counts of
sexual assault in the first degree and five counts of sexual
assault in the third degree. Rogan, 91 Hawai ‘i at 409, 984 P.2d
at 1235. The twel ve-year-old conplaining witness testified that
she invited Rogan, who was twenty-two years old on the day in
question, to her famly hone while her nother and stepfather were

away. |d. She alleged that Rogan subjected to her to various
acts of sexual contact and penetration until the conpl aining
W tness's not her canme hone and interrupted Rogan. |[d. at 409-10,

984 P.2d at 1235-36. Rogan's testinony paralleled the
conplaining witness's, except that he denied any sexual contact
or penetration took place. 1d. at 409, 984 P.2d at 1235. During
cl osing argunents, the prosecutor told the jury during its
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rebuttal :

There was one thing [that defense counsel mentioned] about,
you know, it was the parents who wanted the conviction and
somehow [the conpl ai ning witness] was coached. Yeah, you
can bet the parents wanted a conviction. This is every

not her's ni ght mare. Leave your daughter for an hour and a
hal f, and you wal k back in, and here's sonme black, mlitary
guy on top of your daughter.

Id. at 412, 984 P.2d at 1238 (enphasis added). Rogan noved for a
m strial based on prosecutorial msconduct, which the circuit
court denied. 1d. at 411, 984 P.2d at 1237. Rogan was convicted
of four counts of unlawful sexual contact, either as charged or
as | esser included offenses. 1d.

On appeal, the Hawai ‘i Suprene Court not ed:

Argunments that rely on racial, religious, ethnic, political
econom c, or other prejudices of the jurors introduce into
the trial elements of irrelevance and irrationality that
cannot be tolerated. Of course, the mere mention of the
status of the accused as shown by the record may not be
improper if it has a legitimte bearing on some issue in the
case, such as identification by race. But where the jury's
predi sposition against some particular segment of society is
exploited to stigmatize the accused or the accused

wi t nesses, such argument clearly trespasses the bounds of
reasonabl e inference of fair comment on the evidence

Accordi ngly, many courts have denounced such appeals to
prejudice as inconsistent with the requirement that the

def endant be judged solely on the evidence

Rogan, 91 Hawai ‘i at 413, 984 P.2d at 1239 (enphasis omtted)
(quoting the 1979 Conmentary, ABA Prosecution Function Standard
3-5.8(c) (3d ed. 1993)). The suprene court held that "Rogan's
race was not a legitimte area of inquiry inasnmuch as race was
irrelevant to the determ nati on of whether Rogan conmitted the
acts charged" and, therefore, "the deputy prosecutor's reference
to Rogan as a 'black, mlitary guy' was an inproper enotional
appeal that could foreseeably have inflamed the jury." Rogan, 91
Hawai ‘i at 414, 984 P.2d at 1240. The suprene court al so
addressed the prosecutor's characterization of Rogan's all eged
conduct as "every nother's nightmre":

The deputy prosecutor's inflanmtory reference to Rogan's
race was further conpounded by the statement that the
incident was "every nother's nightmare," which was a

bl atantly i nmproper plea to evoke sympathy for the
Conmpl ai nant's nother and represented an inplied invitation
to the jury to put themselves in her position. Like the
deputy prosecutor's reference to Rogan's race, the "every
not her's ni ghtmare" comment was not relevant for purposes of
consi dering whet her Rogan comm tted the acts charged
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| d.

Li ke the remarks at issue in Rogan, the State's
reference to CWas "sonebody's daughter, . . . sonebody's
friend, . . . another, . . . a wonan" was not a legitimte area
of conmment and constituted an inproper plea to enotion. See id.
The inmpropriety of the State's remarks and irrel evance of CWs
status as a daughter, friend, nother, and woman is evi dent when
viewed within the context of the State's rebuttal arguments and
theory of the case. Cf. Schnabel, 127 Hawai ‘i at 452, 279 P.3d
at 1257 (considering the context of the prosecutor's use of the

term "munbo junbo” in reference to the court's jury instructions

to determine that the prosecutor commtted prosecutorial
m sconduct during closing argunents); State v. Meyer, 99 Hawai ‘i
168, 170-72, 53 P.3d 307, 309-11 (App. 2002) (holding that the
prosecutor's reference to a | aw school professor during closing
argunments, which the defendant argued exploited the prosecutor's
per sonal know edge, was "trivial and insignificant in the context
of this case").

The State's theory of the case was that Bruce and
McKi nl ey were using CWto nake noney for their personal gain and
that they saw CWas nothing "nore than a piece of property to

pass around, to mstreat, to humliate, intimdate, beat, and
force.” To counter Bruce and MKinley's purported view of CW
the State remarked, "But she is not a piece of property. | mean
[CWis] sonebody's daughter, she's sonebody's friend, she's a
not her, she's a wonan, she is a person, and she deserves to be
treated properly[.]"

CWs status as a daughter, friend, nother, and wonman,
whi | e perhaps supported by the evidence, was not a disputed fact
at trial and was not relevant to whether Bruce or McKinley did in
fact view or treat CWas a "piece of property.” See Rogan, 91
Hawai ‘i at 413, 984 P.2d at 1239 ("[T]he nere nmention of the
status of the accused as shown by the record may not be inproper
if it has a legitinmate bearing on sone issue in the case, such as
identification by race.” (quoting the 1979 Comrentary, ABA
Prosecution Function Standard 3-5.8(c) (3d ed. 1993))); cf.
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Shabazz, 98 Hawai ‘i at 377, 48 P.3d at 624 (holding that "the
reference to the race of the Defendants, and to Conplainant's
"local' origin as a code word for race, had . . . no legitimte
beari ng on sonme issue in the case, such as identification by
race.” (citation and internal quotation marks omtted)); but cf.
Ki akona, 110 Hawai ‘i at 458-59, 134 P.3d at 624-25 (hol di ng that
a prosecutor's references to "turf,"” "locals,” and "haole
tourists” during closing remarks were relevant to the defendant's
notive and, therefore, did not constitute prosecutorial
m sconduct). Thus, the State's coments about CWs relationship
to others did not bolster the validity of the State's theory of
the case. See Rogan, 91 Hawai ‘i at 413, 984 P.2d at 1239.

I nstead, the State's comments about CWs status as
"sonebody's daughter, . . . sonebody's friend, . . . a
nother, . . . a wonan" were neant to humani ze CWin the eyes of
the jury evoking synpathy for her. Like the prosecutor's "every
not her's nightmare” comment in Rogan, the State's comrents about
CWs status represented an inplied invitation for the jury to
pl ace thenselves in CWs position, or in the position of someone
near to her, enticing the jury to render a decision based on
enoti onal appeal rather than on the evidence that proved Bruce's
guilt. See Rogan, 91 Hawai ‘i at 414, 984 P.2d at 1240; see also
Ditto v. McCurdy, 86 Hawai ‘i 93, 127, 947 P.2d 961, 995 (App.
1997) (noting that argunents urging jurors "to place thensel ves
or nmenbers of their famlies or friend in the place of a person
who has been offended and to render the verdict as if they or
either of themor a nmenber of their famlies were simlarly
situated" are considered inproper (brackets and internal
guotation marks omtted)), rev'd in part on other grounds, 86
Hawai ‘i 84, 947 P.2d 952 (1997). Because the State's remarks
invited the jury to render a verdict based on enotional appeal
and facts irrelevant to whether Bruce was guilty or innocent of
the of fense charged, the State's comrents were inproper and
constituted prosecutorial msconduct. Cf. State v. Pacheco, 96
Hawai ‘i 83, 95-97, 26 P.3d 572, 584-86 (2001) (holding that the
prosecutor's characterizati on of the defendant as an "asshol e"
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constituted prosecutorial msconduct because it was irrelevant to
his guilt and "could only have been calculated to inflane the
passions of the jurors and to divert them by injecting an issue
wholly unrelated to [the defendant's] guilt or innocence into
their deliberations, fromtheir duty to decide the case of the
evi dence. ").
ii. Harmess error analysis

Because we concluded that the State's comments were
i nproper so to constitute prosecutorial msconduct, we next
eval uate whet her the inproper remarks were harmnl ess based on the
three Rogan factors: "(1) the nature of the conduct; (2) the
pronptness of a curative instruction; and (3) the strength or
weakness of the evidence against the defendant."” Rogan, 91
Hawai ‘i at 412, 984 P.2d at 1238 (quoting Sawer, 88 Hawai ‘i at
329 n.6, 966 P.2d at 641 n.6).

The first factor in our harm ess error analysis, the
"nature of the conduct,” weighs in favor of Bruce. "Although
this court has previously allowed the prosecution wi de |atitude
when maki ng closing remarks, a prosecutor's conments may not
infringe on a defendant's constitutional rights[,]" Schnabel, 127
Hawai ‘i at 453, 279 P.3d at 1258 (brackets and ellipses omtted)
(quoting State v. Mattson, 122 Hawai ‘i 312, 325, 226 P.3d 482,
495 (2010)), including the constitutionally guaranteed right to a
fair trial by an inpartial jury. See Rogan, 91 Hawai ‘i at 414,
984 P.2d at 1240 (holding that the deputy prosecutor's racial
comments represented a "brazen attenpt to subvert the crimnal

defendant's right to a trial by an inpartial jury as guaranteed
by both the sixth anendnent of the United States Constitutionli¥
and article I, section 14 of the Hawai ‘i Constitutiont®").

14 The Sixth Amendment of the United States Constitution provides,

“In all crimnal prosecutions, the accused shall enjoy the right to a speedy
and public trial, by an inpartial jury of the State and district wherein the
crime shall have been commtted[.]"

15 Article I, section 14 of the Hawai ‘i Constitution provides, "In
all crimnal prosecutions, the accused shall enjoy the right to a speedy and
public trial by an inpartial jury of the district wherein the crinme shall have
been commtted[.]"
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Here, the State made its inproper remarks during its
rebuttal arguments in what appears to be a last ditch enotional
plea to the jury. The State's remarks did to not help to
"persuade the jury that its theory of the case [was] valid" nor
did the remarks rebut statenents made in the defenses' closing
argunents. See Rogan, 91 Hawai ‘i at 413-14, 984 P.2d at 1239-40
(consi dering whet her the deputy prosecutor's comrents were made
in support of the State's theory of the case or in rebuttal to
def ense counsel's closing argunent so to be relevant). |Instead,
the State's remarks were i nproper pleas to evoke synpathy for CW
or those near to her, based solely on her status as a daughter,
friend, nother, and woman. The State's inproper remarks
attenpted to subvert Bruce's right to trial by an inpartial jury
and, therefore, the "nature of the conduct” weighs in favor of
Bruce. See Rogan, 91 Hawai ‘i at 414, 984 P.2d at 1240.

As to the second factor, "a prosecutor's inproper
remar ks are generally considered cured by the court's
instructions to the jury, because it is presuned that the jury
abi ded by the court's adnonition to disregard the statenent.”
Rogan, 91 Hawai ‘i at 415, 984 P.2d at 1241 (quoting State v.
MGiff, 76 Hawai ‘i 148, 160, 871 P.2d 782, 794 (1994)).

Al t hough an objection was nade to the State's conments, the
circuit court overruled the objection and did not give a curative
instruction.' Therefore, this factor also weighs heavily in

16 We note that MKinley objected to the State's remarks, but that
Bruce did not join in MKinley's objection. Several jurisdictions have
adopted the approach that the objection of one defendant's counse
sufficiently preserves the issue for a co-defendant's appeal, even where the
co-defendant's counsel does not join in the objection during trial. See
United States v. Garcia, 291 F.3d 127, 140 (2d Cir. 2002) ("We presume that
the objection of a co-defendant is an objection for all defendants, and it is
sufficient to preserve the issue for appeal."); United States v. Pardo, 636
F.2d 535, 541 (D.C. Cir. 1980) ("We recognize that in certain situations, it
may be redundant and inefficient to require each defendant in a joint trial to
stand up individually and make every objection to preserve each error for
appeal ."); United States v. Cassity, 631 F.2d 461, 466 (6th Cir. 1980) ("Under
these circunstances, we hold the remaining appellants did not waive their
fourth amendment objections by neglecting to performthe usel ess and purely
formal act of joining [co-defendant] Cassity in moving to suppress.”); United
States v. Brown, 562 F.2d 1144, 1147 n.1 (9th Cir. 1977) ("[W hen one
codef endant objects and thereby brings the matter to the attention of the
court, further objections by other defendants are unnecessary."); United
States v. Lefkowitz, 284 F.2d 310, 313 n.1 (2d Cir. 1960) ("We do not regard

(continued...)

32


http:instruction.16

NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

favor of Bruce. See Rogan, 91 Hawai ‘i at 415, 984 P.2d at 1241
(hol ding that "the second factor — the pronptness of a curative
instruction — weighs heavily in favor of [defendant] Rogan

i nasmuch as no curative instruction was given.").

The last factor that we nust consider in determning
whet her the error was harm ess is the strength/weakness of the
evi dence agai nst Bruce. See id. at 415-16, 984 P.2d at 1241-42.
Factors that appellate courts have consi dered when determ ning
the strength of conviction is the nunber of w tnesses who
testified against the defendant and the forensic evidence
supporting prosecution. See id. (citing State v. Ganal, 81
Hawai ‘i 358, 377, 917 P.2d 370, 389 (1996)) (holding that the
evi dence agai nst the defendant was not overwhel m ng, considering
that the prosecution's case hinged on the credibility of the
conplaining witness). In order for an appellate court to find
that the third factor wei ghs agai nst a defendant, the evidence

agai nst the defendant must be "'so overwhel m ng as to outwei gh

the prejudicial effect of the inproper coments,’ such that the

i mproper conments 'mght not have contributed to the defendant's
conviction[.]" Schnabel, 127 Hawai ‘i at 456 n. 49, 279 P.3d at
1261 n.49 (brackets omtted) (quoting Rogan, 91 Hawai ‘i at 415-
16, 984 P.2d at 1241-42).

Here, the State failed to present overwhel m ng evi dence
agai nst Bruce. The State's case agai nst Bruce rested on CWs
testinmony and various text messages purportedly made between
Bruce, CW and Otegon. CWs testinony, however, directly
conflicted with the testinonies of Stewart and Bruce. Wile CW
testified that she had worked for Bruce as a prostitute and gave
hi mthe noney she received fromclients, Bruce denied receiving

16(...continued)

the failure of [defendant's] counsel to except as barring [defendant] from
seeking reversal for error in the charge; [co-defendant] exception called the
matter to the judge's attention and further exception would have been
fruitless."); People v. Bradford, 245 N.W2d 137, 138 (M ch. Ct. App. 1976)
("[1]t is hardly necessary for one counsel to repeat the objection made by the
ot her when sufficient objections are interposed to direct the trial judge's
attention to the situation."” (parentheses omtted) (quoting People v. Logie

32 N.W 2d 458, 460 (M ch. 1948)). Simlarly, we hold that, under the facts of
this case, McKinley's objections to the State's remarks sufficiently preserved
the issue for Bruce's appeal
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any noney from CWand cl ai med that he did not even know CWwas a
prostitute. CWtestified that Bruce nmai ntai ned her Backpage
advertisenments that were used to solicit clients |ooking for a
prostitute, but Bruce denied doing so. CWtestified that she
stayed with Bruce in a hostel in Wiikiki and, on at |east one
occasion, a client cane to the hostel to engage in sexual
intercourse with CWpursuant to Bruce's instructions. Bruce,
however, denied that CWstayed with himat the hostel and denied
using the hostel to facilitate CWs dates with clients. CW
testified that she went to the Best Western Hotel with Bruce to
make nore noney and that they nmet with MKinley and Stewart at
the hotel; while Stewart countered that she never saw Bruce at

t he Best Western Hotel and that she net Bruce for the first tine
during his trial. Therefore, the witness testinony does not
overwhel m ngly prove Bruce's guilt.

Furthernore, the State's forensic evidence does little
to overwhelmngly tilt the scale in the State's favor. The
circuit court entered into evidence various text nessages dated
April 18 and 19, 2014 that the State clainmed were sent between CW
and the unidentified T-Mbile cell phone that the State argued
bel onged to Bruce. The text nessages suggest that Bruce
encouraged CWto find dates and bring them back to the hostel.
CWs testinmony corroborated the State's position that the text
nmessages were sent to her from Bruce and that Bruce would keep in
contact with her through text nessages. Bruce, however, denied
sending the text nmessages to CWand testified that he was not
al ways i n possession of the T-Mbile cell phone, inplying that,
al t hough the text nmessages were sent fromhis cell phone, soneone
ot her than hinself could have sent the nessages to CW

In further support of Bruce's claimthat the nmessages
were not fromhim Bruce introduced, and the circuit court
entered, evidence of text nmessages fromApril 13 and 14, 2014
that were sent between the T-Mobile cell phone and anot her phone
nunber that was listed in the T-Mbile cell phone's contacts as
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bel onging to "L-Way. "' Bruce contended that the content of the
text messages proved that his girlfriend, Otegon, had possession
of his cell phone during part of April 2014 and that she was
cheating on himwith the "real L-Way," who was al so known as
"Lando." Bruce clainmed that the text nessages were sent between
Ortegon and the "real L-Way," that he had neither sent nor

recei ved any of the text nessages between them and that he did
not own nore than one cell phone during April 2014. The State

of fered no evidence to refute Bruce's clains that the cell phone
was not always in his possession. Gven the conflicting

evi dence, we cannot say that the State's evidence was "so
overwhel m ng" as to outweigh the inflammtory effect of the
State's comrents during the rebuttal argunment. See Rogan, 91
Hawai ‘i at 415, 984 P.2d at 1241.

Because the relevant factors weigh against the State
and in favor of Bruce, we hold that the State's remarks could
have contributed to Bruce's conviction and, therefore, were not
harm ess beyond a reasonabl e doubt. See Rogan, 91 Hawai ‘i at
412, 984 P.2d at 1238.

iii. Double Jeopardy

Once an appel late court determnes that the State's
prosecutorial m sconduct was not harm ess, the court nust
det erm ne whet her the doubl e jeopardy clause of the Hawai ‘i
Constitution bars reprosecution of the defendant. Rogan, 91
Hawai ‘i at 416, 984 P.2d at 1242. |n Rogan, the Hawai ‘i Suprene
Court hel d:

Accordingly, we hold, under the double jeopardy cl ause of
article I, section 10 of the Hawai ‘i Constitution, that
reprosecution of a defendant after a mstrial or reversal on
appeal as a result of prosecutorial m sconduct is barred
where the prosecutorial m sconduct is so egregious that,
froman objective standpoint, it clearly denied a defendant
his or her right to a fair trial. In other words, we hold
that reprosecution is barred where, in the face of egregious
prosecutorial m sconduct, it cannot be said beyond a
reasonabl e doubt that the defendant received a fair trial

1 The State also admtted other incrim nating text messages sent

bet ween the T-Mobile cell phone and a phone nunmber that was listed in the
contacts as "L-Way." Bruce, however, continued to testify that he neither
sent nor received the text messages in question because the T-Mobile cell phone
was not in his possession at the tinme.
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|d. at 423, 984 P.2d at 1249 (footnotes onmtted).
The Rogan court noted and enphasi zed:

[ T] he standard adopted for purposes of determ ning whether
doubl e jeopardy principles bar a retrial caused by
prosecutorial m sconduct requires a much higher standard
than that used to determ ne whether a defendant is entitled
to a new trial as a result of prosecutorial m sconduct.
Doubl e jeopardy principles will bar reprosecution that is
caused by prosecutorial m sconduct only where there is a

hi ghly prejudicial error affecting a defendant's right to a

fair trial and will be applied only in exceptiona
circumstances such as the instant case. By contrast,
prosecutorial m sconduct will entitle the defendant to a new

trial where there is a reasonable possibility that the error
conmpl ai ned of m ght have contributed to the conviction
(i.e., the error was not "harnl ess beyond a reasonable

doubt ™).

Id. at 423 n.11, 984 P.2d at 1249 n.1l1 (citation and enphasis
omtted). Here, the State's remarks were not harm ess beyond a
reasonabl e doubt, but they also did not constitute an
"exceptional circunstance." Because the State's comments did not
rise to the | evel of egregi ousness necessary for doubl e jeopardy
to bar the reprosecution of Bruce, we vacate and remand hi s case
for a newtrial consistent with this opinion. Conpare Shabazz,
98 Hawai ‘i at 383, 48 P.3d at 630 (holding that the prosecution's
statenents referring to the conplaining witness as a "young | ocal
woman" and the defendants as "six African-Anmerican mal es" did not
"r[i]se to that pinnacle of egregiousness that bars
reprosecution”), with Rogan, 91 Hawai ‘i at 424, 984 P.2d at 1250
(hol ding that the prosecution's statenent that "it was 'every
nmother's nightmare' to find 'sone black, mlitary guy on top of
your daughter'"™ was so egregi ous that doubl e jeopardy barred
reprosecution of Rogan).

D. Privilege Against Self-Incrimnation

Bruce argues that the circuit court "abused its
discretion in failing to conpel Ortegon to testify over her
assertion of her Fifth Amendnent privilege." Article |, section
10 of the Hawai ‘i Constitution, which is nearly identical to the
Fifth Anendnment of the United States Constitution,?!® provides in

18 The Fifth Amendment of the United States Constitution provides, in

pertinent part, "No person . . . shall be conpelled in any crim nal case to be
(continued...)
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pertinent part that "[n]o person shall . . . be conpelled in any
crimnal case to be a witness against oneself.” This privilege
agai nst self-incrimnation "is not limted to an accused
testifying at his or her own crimnal trial, but applies to
testimony of any wi tness at any proceedi ng, where the testinony
m ght tend to show that the witness had conmtted a crine."”

Kupi hea, 80 Hawai ‘i at 313, 909 P.2d at 1128. "Mreover, the
privilege against self incrimnation extends not only to answers
that would in thensel ves support a conviction, but to those that
woul d furnish a link in the chain of evidence needed to
prosecute.” 1d. (internal quotation marks omtted) (quoting
Territory of Hawaii v. Lanier, 40 Haw. 65, 72 (Haw. Terr. 1953)).
This privilege, however, does not protect against "renote

possibilities of future prosecution out of the ordinary course of
law, but is confined to instances where the w tness has
reasonabl e cause to apprehend danger froma direct answer." 1d.
(citations, internal quotation marks, and brackets, onmtted)
(quoting Hoffman v. United States, 341 U. S. 479, 486 (1951)).

To sustain the privilege, it need only be evident fromthe
implications of the question, in the setting in which it is
asked, that a responsive answer to the question or an

expl anation of why it cannot be answered m ght be dangerous
because injurious disclosure could result. The trial judge
in appraising the claim"mst be governed as much by his or
her personal perception of the peculiarities of the case as
by the facts actually in evidence."

Id. (brackets omtted) (quoting Hoffrman, 341 U. S. at 486-87).

Eval uating Ortegon's invocation of the privilege
agai nst self-incrimnation, we hold that the circuit court did
not abuse its discretion by not conpelling Ortegon to testify on
Bruce's behalf. The circuit court was aware of the fact that CW
and Stewart were arrested for prostitution and that CWclainmed to
have worked for Bruce, Ortegon's alleged boyfriend, at one point
intime. The circuit court was also aware of the fact that
sheriffs were present at the courthouse to arrest Ortegon on an
out st andi ng bench warrant and that Bruce's testinony suggested

18(...continued)

a witness against hinself[.]"
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that Ortegon was also involved in prostitution. G ven the
setting in which Ortegon was to testify, there was a reasonabl e
danger that Ortegon's testinony could have resulted in injurious
di scl osures about her own alleged prostitution activities. Thus,
the circuit court's refusal to conpel Otegon to testify was not
an abuse of the circuit court's discretion. See Kupi hea, 80
Hawai ‘i at 312, 909 P.2d at 1127.
V. CONCLUSI ON

Therefore, the "Judgnment of Conviction and Sentence"
entered on May 5, 2015 in the Grcuit Court of the First Crcuit
is vacated and this case is remanded for a new trial consistent
with this opinion.

DATED: Honol ul u, Hawai ‘i, October 20, 2016.
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