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Def endant - Appel | ee John P. Dunbar, Jr. (Dunbar) was
charged in this case with Failure to Provide Specinmen For
Forensic ldentification, in violation of Hawaii Revi sed Statutes
(HRS) § 844D 31(a) (2014) and § 844D 111(a) (2014).* Plaintiff-

1 HRS § 844D-31(a) provides:

§844D- 31 Offenders subject to collection. (a) Any
person, except for any juvenile, who is convicted of, or
pl eads guilty or no contest to, any felony offense, even if
the plea is deferred, or is found not guilty by reason of
insanity of any felony offense, shall provide buccal swab
sampl es and print inmpressions of each hand, and, if required
by the collecting agency's rules or internal regul ations,
bl ood speci mens, required for |aw enforcement identification
anal ysi s.

(continued. ..
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Appel l ant State of Hawai ‘i (State) asserts that Dunbar, having
been convicted of a felony offense in 2005, and after having
received witten notice in 2014 fromthe collecting agency of his
obligation to provide a buccal swab sanple,? failed in 2014 to
provi de a buccal swab for the collection of his deoxyribonucleic
acid (DNA), as required under HRS Chapter 844D.3

The Gircuit Court of the Second Circuit (circuit
court)* dism ssed the charge agai nst Dunbar in this case by way
of its Findings of Fact, Conclusions of Law, and Order G anting
Def endant's Motion to Dismss (Order Ganting Motion to Dism ss),
filed on February 3, 2015. The circuit court ruled that Dunbar
had "successfully conpl eted probation and once [Dunbar' s]
probationary period term nated, [Dunbar] was no | onger subject to
collection [of his DNA] under HRS Section 844D-35." The circuit
court further ruled that, given the provisions within HRS Chapter

Y(...continued)
At the time of the alleged offense in this case, HRS § 844D-111
provi ded:

§844D- 111 Refusal or failure to provide specinmen for
forensic identification. (a) A person conmmits the offense
of refusal or failure to provide specimen for forensic
identification if the person is required by this chapter to
provi de any bl ood speci mens, buccal swab samples, or print
i mpressions and intentionally or knowi ngly refuses or fails
to provide any of the required bl ood specinens, buccal swab
sanmpl es, or print inmpressions after the person has received
written notice fromthe department, the departnment of public
safety, any |law enforcement personnel, or officer of the
court that the person is required to provide each and every
one of the blood specinmens, buccal swab sanmples, and print
i mpressions required by this chapter.

(b) Any person who negligently or recklessly fails to
comply with this section shall be guilty of a m sdemeanor.

2 HRS § 844D-1 (2014) defines "buccal swab" as "a swab used to collect
buccal cells fromthe nouth cavity by wiping the interior surface of the
cheek. "

3 The Amended Conplaint alleges that Dunbar failed to provide a blood
sampl e, buccal swab sanple and/or hand print inmpressions. However, an
affidavit attached to the initial Conplaint only indicates that Dunbar was
requested to provide a DNA buccal swab sanple. Further, the State's briefs to
this court only address Dunbar's obligation to provide a buccal swab sanple.

4 The Honorable Richard T. Bissen, Jr. presided, except where otherwi se
i ndi cat ed.
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844D t hat descri be categories of persons from whom DNA sanpl es
could be collected, the Legislature intended to limt collection
to the categories of persons described.

On appeal, the State challenges the circuit court's
di sm ssal of the charge and its ruling that the State could no
| onger obtain Dunbar's buccal swab sanple in 2014, after he had
been di scharged from probation for his felony conviction. HRS
Chapt er 844D becane effective on July 1, 2005, and the parties do
not di spute that relevant provisions within Chapter 844D Part I
are retroactive. Thus, Dunbar does not contest that he was
subject to collection of his DNA sanples while he was on
probation for his 2005 felony conviction, even though his
conviction was entered on June 29, 2005, prior to the effective
date of HRS Chapter 844D. However, the parties dispute whether
the State could still collect Dunbar's DNA buccal swab sanples in
2014, after he had been di scharged from probation for his 2005
fel ony of fense.

Under the circunstances of this case and the rel evant
provisions in HRS Chapter 844D Part |11, we hold that Dunbar was
no longer required to provide a buccal swab sanple after he had
been di scharged from probation for his felony offense.® W
therefore affirmthe circuit court's dism ssal of the charge
agai nst Dunbar in this case based on the reasons set forth bel ow

| . Background

On June 29, 2005, in a previous case before the circuit
court, State v. Dunbar, Crimnal No. 04-1-0450(1), a Judgnent was
entered convicting Dunbar of Attenpted Escape in the Second
Degree, in violation of HRS § 710-1021 (2014), a class C felony.?®
Dunbar was sentenced to probation for a termof five (5) years.

5 Our holding is limted to the circunstances of this case. W make no
comment on the possibility that under HRS Chapter 844D Part 111, Dunbar could
become subject to collection of buccal swab sanmples, hand print inpressions
and/ or bl ood specinens in future circunstances based on his 2005 fel ony
of f ense.

5 The Honorable Joel E. August presided.
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A few days later, on July 1, 2005, HRS Chapter 844D
becane effective. Wthin HRS Chapter 844D Part 111 ("Ofenders
Subj ect to Collection of Specinmens or Sanples, or Print
| npressions”),” HRS § 844D 31(a) provides that:

Any person, except for any juvenile, who is convicted of, or
pl eads guilty or no contest to, any felony offense, even if
the plea is deferred, or is found not guilty by reason of
insanity of any felony offense, shall provide buccal swab
sanpl es and print inpressions of each hand, and, if required
by the collecting agency's rules or internal regul ations,

bl ood speci mens, required for | aw enforcement identification
anal ysi s.

(Emphasi s added.) Further, HRS § 844D 41 (2014) provides for the
retroactive application of specified provisions within Part |1
and identifies the provisions under which collection shall occur,
stating in relevant part:

Sections 844D-31, 844D-33, and 844D-34 to 844D-37 shall have
retroactive application. Col l ection shall occur pursuant to
sections 844D-34 to 844D-38 regardl ess of when the crime
charged or committed became a qualifying offense pursuant to
this chapter, and regardl ess of when the person was
convicted of the qualifying offense described in section
844D- 31( a) .o

(Enmphasis added.) In turn, HRS 8§ 844D 35 (2014) addresses the
collection of, inter alia, buccal swab sanples where "[t]he
person is on probation or parole[.]" As discussed infra, the
interpretation of HRS § 844D-35 is at the core of this case.

On March 18, 2008, approximately two years and ni ne
nmont hs after Dunbar's felony judgnent of conviction was entered
on June 29, 2005, in Crimnal No. 04-1-0450(1), the circuit court
in that case granted Dunbar's notion for early term nation of
probation. It is undisputed that Dunbar was then formally
di scharged from his probationary sentence by way of an order
entered on April 11, 2008.

In February of 2014, al npost six years after Dunbar had
been di scharged from probation in Crimnal No. 04-1-0450(1), the
State, through the Departnent of the Attorney General, initiated
contact with Dunbar to obtain his buccal swab sanple. Due to

" HRS Chapter 844D Part |11 consists of 88§ 844D-31 through 844D-41
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Dunbar's failure to provide the requested sanple, the State filed
its initial Conplaint in this case on August 22, 2014, in the
District Court of the Second Circuit. Dunbar requested a jury
trial and thus the State filed a Conplaint in circuit court on
Septenber 26, 2014. The State filed an Anended Conpl ai nt on
Novenber 12, 2014, to nmake a technical anendnent. The Anended
Conpl ai nt asserts, in relevant part, that "on or about the period
of February 15, 2014, through and including March 21, 2014,"
Dunbar "havi ng been convicted of any felony offense”
intentionally or knowngly failed to provide, inter alia, buccal
swab sanples "after receiving witten notice by the collecting
agency[.]"

On Novenber 17, 2014, Dunbar filed a Mdtion to Dismss
claimng the State had not requested his DNA sanple while he was
on probation and that he was no | onger required to provide a DNA
sanpl e because he had conpl eted his probation. On February 3,
2015, the circuit court filed the Order Ganting Mdtion to
D sm ss.

On February 4, 2015, the State tinely filed its Notice
of Appeal .

1. Standards of Review

Qur review in this case is de novo, based on

interpreting provisions in HRS Chapter 844D Part I11

The interpretation of a statute is a question of |aw that we
revi ew de novo. Simlarly, a trial court's conclusions of

|l aw are revi ewabl e de novo under the right/wrong standard.
Under the de novo standard, this court nust exam ne the
facts and answer the pertinent question of |aw without being
required to give any weight or deference to the trial

court's answer to the question.

State v. Kel ekolio, 94 Hawai ‘i 354, 356, 14 P.3d 364, 366 (App.
2000) (citations omtted).
I11. D scussion
The State contends that the circuit court erred when it
entered Concl usions of Law (COLs) 9, 10, 11, 13, and 14, upon
which it based its ruling that Dunbar was not required to provide
a buccal swab sanpl e under the circunstances of this case.

5
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The circuit court's COLs 9-14 state:

9. Pursuant to HRS Sections 844D-35 and 844D-41
Def endant was no | onger subject to collection under HRS
Section 844D- 35.

10. Defendant successfully conpleted probation and
once Defendant’s probationary period term nated, Defendant
was no | onger subject to collection under HRS Section
844D- 35.

11. The creation and description of the various
categories of persons from whom DNA sanples [sic] in HRS
Sections 844D-34 to 844D-37 suggests the Hawai ‘i State
Legislature intended to Ilimt collection to the categories
of persons described. If such limts were not intended
there woul d have been no reason for the Hawai ‘i State
Legi slature to have created and described the various
cat egori es.

12. As evidenced in drafts of the bill that was to
become HRS Chapter 844D, the Hawai ‘i State Legislature
contenpl ated a category of collection from persons such as
t he Defendant, i.e., convicted felons who were no | onger
incarcerated, and who were no | onger on probation, parole or
ot her rel ease.?®

13. Omission of such a category fromthe enacted HRS
Chapter 844D suggests that the Hawai ‘i State Legislature did
not intend to collect DNA sanmples from convicted fel ons who
were no | onger incarcerated, and who were no | onger on
probation, parole or other release.

14. Therefore, since Defendant was no | onger on
probation, not incarcerated, not on parole, not on other
rel ease, not a parole violator, and had not been returned to
custody, the | aw does not provide for the collection of
Def endant’ s DNA sanpl e.

The precise issue before this court is whether Dunbar,
who had been subject to collection of his DNA sanple as a felony
of fender under the retroactive provisions in HRS Chapter 844D
Part 111, was still required to provide a DNA sanple when the
State did not seek to obtain a sanple until after his probation
for the felony offense had been discharged by the court.® 1In
resolving this issue, we nust interpret and apply provisions
wi thin HRS Chapter 844D Part 111.

First, the fundamental starting point for statutory

8 The State does not challenge COL 12.
9 To the extent that the circuit court's concl usions of | aw,

particularly in COL 13, address issues other than the one in this case, we do
not reach or comment upon those issues.
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interpretation is the | anguage of the statute itself.

Second, where the statutory |anguage is plain and

unambi guous, our sole duty is to give effect to its plain
and obvi ous meaning. Third, inmplicit in the task of
statutory construction is our forenost obligation to
ascertain and give effect to the intention of the

|l egi slature, which is to be obtained primarily fromthe

| anguage contained in the statute itself. Fourth, when there
is doubt, doubl eness of meaning, or indistinctiveness or
uncertainty of an expression used in a statute, an anmbiguity
exists. And fifth, in construing an ambi guous statute, the
meani ng of the ambi guous words may be sought by exam ning
the context, with which the ambi guous words, phrases, and
sentences may be conpared, in order to ascertain their true
meani ng. Moreover, the courts may resort to extrinsic aids
in determning the |egislative intent. One avenue is the use
of legislative history as an interpretive tool

Kel ekolio, 94 Hawai ‘i at 356-57, 14 P.3d at 366-67 (citation

omtted, block format altered). Furthernore,

It is fundamental in statutory construction that each part
or section of a statute should be construed in connection
with every other part or section so as to produce a

har noni ous whole. In re Castro, 44 Haw. 455, 458, 355 P.2d
46, 48 (1960). Statutes should be interpreted according to
the intent and meani ng, and not al ways according to the
letter, and every part thereof must be viewed in connection
with the whole so as to make all parts harnonize, if
practicable, and give a sensible and intelligent effect to
each. 1d.

State v. Davis, 63 Haw. 191, 196, 624 P.2d 376, 380 (1981).

A. HRS 8§ 844D-41 (Retroactive Application)

The State's first contention is that under HRS § 844D
41, it is plain, clear and unanbi guous that DNA coll ection
requi rements apply retroactively. The circuit court's
concl usions do not contradict this point. Indeed, Dunbar does

10 HRS § 844D-41 provides in full

[ 8844D-41] Retroactive application. Sections 844D-31
844D- 33, and 844D-34 to 844D-37 shall have retroactive
application. Collection shall occur pursuant to sections
844D- 34 to 844D-38 regardl ess of when the crime charged or
comm tted became a qualifying offense pursuant to this
chapter, and regardl ess of when the person was convicted of
the qualifying offense described in section 844D-31(a) or a
simlar crime under the laws of the United States or any
other state, or pursuant to the United States Code of
Mlitary Justice, for comm ssion of a qualifying offense
described in section 844D-31(a) or a simlar crime under the
laws of the United States or any other state

7
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not contest that, as expressly stated in HRS § 844D 41, rel evant
provisions in Part Il1l have retroactive application. Thus, even
t hough he was convicted of a felony offense prior to the
effective date of HRS Chapter 844D, Dunbar has no quarrel with
the State that, while he was on probation for his felony offense,
he was subject to collection of his DNA via a buccal swab sanple.
The State's argunent based on HRS § 844D 41 does not address the
key issue in dispute, which is whether the State could collect

t he buccal swab sanple even after Dunbar had been di scharged from
probation for the 2005 fel ony.

B. HRS Chapter 844D Part 111 does not provide for the
coll ection of Dunbar's DNA after his release from probation

1. Relevant Statutory Provisions

As noted by the circuit court during the hearing on
Dunbar's notion to dism ss, sonme provisions in Chapter 844D Part
11 address who is "subject to" collection of their buccal swab
sanpl es, hand print inpressions, and possibly bl ood speci nens.
See HRS 88 844D- 31 and 844D 32 (2014). O her provisions,
however, address the collection process and requirenents rel ated
to specified categories of individuals. See HRS 8§88 844D 34
t hrough 844D- 37 (2014).

As di scussed above, there is no dispute that because of
his 2005 felony offense, Dunbar was generally "subject to"
coll ection under HRS 8§ 844D 31(a). HRS 8§ 844D- 31 provides in

full:

8§844D-31 Offenders subject to collection. (a) Any
person, except for any juvenile, who is convicted of, or
pl eads guilty or no contest to, any felony offense, even if
the plea is deferred, or is found not guilty by reason of
insanity of any felony offense, shall provide buccal swab
sanpl es and print inmpressions of each hand, and, if required
by the collecting agency's rules or internal regulations,
bl ood speci nens, required for |l aw enforcement identification
anal ysi s.

(b) Testing pursuant to this section shall begin
immedi ately for all persons who have been convicted of
murder in any degree or any felony offense defined in
chapter 846E and all persons convicted of any felony offense
who are confined in a correctional facility or other
detention facility, including private correctiona
facilities, but shall not begin for other persons unti
thirty days after statewi de publication of notice by the

8
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attorney general pursuant to section 1-28.5.

(c) The attorney general's notice, pursuant to
subsection (b), may be provided in stages, beginning with
notice of the beginning of testing of all persons not
al ready mandated to be tested by subsection (b) who have
been convicted of a class A felony, then notice of the
begi nning of testing of all persons not already mandated to
be tested by subsection (b) who have been convicted of a
class B felony, and finally notice of the beginning of
testing of all persons not already mandated to be tested by
subsection (b) who have been convicted of a class C felony.

(d) Nothing in this section shall be construed as
prohibiting collection and anal ysis of speci mens, sanples,
or print inmpressions as a condition of a plea for a
non-qual i fying of fense.

(Enmphasi s added.) A plain reading of HRS § 844D 31(a) requires
t hat any person, except for a juvenile, who is convicted of any
felony or who is found not guilty by reason of insanity of any
felony nmust provide, inter alia, buccal swab sanples. Both
parties agree that Dunbar falls within this section of Chapter
844D because he was convicted in June 2005 of a class C fel ony
and HRS § 844D 41 provides for the retroactive application of HRS
§ 844D 31.

In turn, certain sections in Chapter 844D Part 111,
i ncluding HRS 88 844D 34 to 844D-37,' address nore specifically
t he process for collection of, inter alia, buccal swabs from

specified categories of convicted felons. |Indeed, in addressing
the retroactive provisions, HRS § 844D 41 provi des that

"Icloll ection shall occur pursuant to sections 844D 34 to 844D 38
regardl ess of when the crinme charged or conmtted becane a
qual i fying of fense pursuant to this chapter, and regardl ess of
when the person was convicted of the qualifying offense described
in section 844D-31(a)[.]" (Enphasis added.)?*?

1 These sections are entitled: HRS § 844D-34 "Collection from persons
confined or in custody after conviction or adjudication"; HRS 8 844D- 35
"Collection from persons on probation, parole, or other release"; HRS § 844D-
36 "Collection from parole violators and others returned to custody"; HRS
§ 844D-37 "Collection from persons accepted into Hawaii from other
jurisdictions."

12 Other provisions within Chapter 844D Part |1l also provide for
testing, collection and/or analysis in other specified circumstances. See HRS
88 844D-31(b), 844D-33, 844D-39, 844D-40. Mor eover, HRS § 844D- 38 addresses
repl acenment of specimens, sanples, or print inpressions that are not usable.

9
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Both parties recognize that HRS § 844D-35 is the
rel evant collection provision related to Dunbar's circunstances.
HRS 8§ 844D 35 provi des:

[ 8844D-35] Col lection from persons on probation
parole, or other release. (a) A person, except for any
juvenile, shall provide buccal swab samples and print
i mpressions and, if required pursuant to this chapter,
bl ood specimens if:

(1) The person is on probation or parole for any
felony offense, whether or not that crime or
offense is one set forth in section 844D-31(a);

(2) The person has a record of any past or present
conviction of a qualifying offense described in
section 844D-31 or has a record of any past or
present conviction or adjudication in any other
court, including any state, federal, or mlitary
court, of any offense that, if commtted or
attenmpted in this State, would have been
puni shabl e as an offense described in section
844D-31; and

(3) The person's bl ood speci mens or buccal swab
sampl es, and print inmpressions authorized by this
chapter are not in the possession of the
department or have not been recorded as part of
the state DNA database and data bank
identification program

(b) The person shall have any required speci mens,
sampl es, or print inpressions collected within twenty
wor ki ng days of being notified by the court, or a |aw
enforcement agency or other entity authorized by the
department. The speci nens, sanples, or print inpressions
shall be collected in accordance with section 844D-21 at a
correctional facility or a state, county, private, or other
facility designated for this collection.

(Enmphasi s added.)

Considering first and forenost the actual |anguage that
was adopted, as we nust, HRS § 844D 35 appears to provide that
any person, except for a juvenile, must provide, inter alia,
buccal swab sanples if (1) the person is on probation or parole
for any felony offense; and (2) the person has a record of any
past or present conviction of a qualifying offense under HRS
§ 844D-31 (or a conviction or adjudication of any offense in
anot her court that would qualify under HRS 8§ 844D-31 if conmitted
or attenpted in Hawai ‘i); and (3) the person's, inter alia,

buccal swab sanples are not in the possession of the police
department or have not been recorded in the State DNA dat abase
and data bank. Further, under section (b), the subject
individual is required to provide their, inter alia, sanples

10



FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

"W thin twenty working days of being notified by the court, or a
| aw enf orcenent agency or other entity authorized by the

[ Honol ulu Police Departnent]."” Under this reading of HRS § 844D
35, the statute would not apply to Dunbar in 2014, when he was
notified to provide a buccal swab sanpl e, because although he had
a past conviction of a qualifying offense under HRS § 844D 31 and
his, inter alia, buccal swab sanples were apparently not in the
possession of the police departnent or in the State database, he
was no | onger on probation or parole by the tine the State sought
hi s sanpl es.

The State argues that, because |legislative history
indicates that the Legislature intended DNA sanples to be
collected fromall convicted felons, we nust construe HRS § 844D
35 in such a way that Dunbar was required to provide his buccal
swab sanple even after he conpleted his probation. In a sense,
the State suggests that the legislative history dictates an
interpretation that appears at odds with the actual |anguage
adopted. In this regard, the State points to the phrase "ot her
release" in the title of HRS § 844D 35, argues that we should
apply the plain neaning of "rel ease" under Bl ack's Law
Di ctionary®® and thus that HRS § 844D 35 nust apply to convicted
felons discharged fromtheir sentences. Notably, however, there
is nothing in the text of HRS § 844D-35 that refers to "ot her
rel ease" or any type of discharge froma crimnal sentence. The
State further contends that the only logical way to interpret HRS
8 844D-35 is by adding the word "or" between subsections (a)(1)
and (a)(2) to avoid an absurd result, alleging that (a)(1) and
(a)(2) are redundant and that it is the only way to possibly
account for "other release" in the title.* According to the

13 The State urges that under Black's Law Dictionary, the definition of
"rel ease" includes "being freed fromrestraint or confinement" or "[a]
document giving formal discharge from custody[.]"

4 Although the State has consistently claimed the right to obtain

Dunbar's DNA sanple in this case, the State's argunents on appeal are somewhat
di fferent than what it argued to the circuit court.

11
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State, if the word "or" is added between subsections (a)(1) and
(a)(2), "the effect [would be] that a person qualifies to submt
DNA sanpl es under HRS 88 844D-35(a)(1) and (3) OR HRS 8§ 844D

35(a)(2) and (3)." As discussed below, we do not agree with the
State's assertions or its construction of the statute.
The State's contentions — relying heavily on

| egi sl ative history, pointing to the title of the statute, and
arguing that the word "or" should be added to the text of the
statute — anount to assertions that HRS 8§ 844D 35 i s anbi guous.
We agree that at |east parts of HRS § 844D 35 appear to be

anbi guous. As the State points out, subsections (a)(1l) and
(a)(2) seemredundant because a person who "is on probation or
parole for any felony offense" would appear to have "a record of
any past or present conviction of a qualifying offense described
in section 844D-31[.]" On its face, it does not appear that this
anbiguity is particularly material to the issue presented in this
appeal. However, given the State's argunments and the apparent
anbiguity in HRS § 844D 35, we consider nmatters beyond the

| anguage of the statute to assist us in construing the statute
and to confirmour interpretation of its |anguage. See Tauese V.

State Dep't of Labor & Indus. Relations, 113 Hawai ‘i 1, 37, 147
P.3d 785, 821 (2006)(regarding use of an anbi guous statute's
title to aid in construing the statute); State v. Young, 107
Hawai ‘i 36, 39, 109 P.3d 677, 680 (2005)("In construing an

anbi guous statute, the neaning of the anbi guous words may be
sought by exam ning the context, with which the anbi guous words,
phrases, and sentences may be conpared, in order to ascertain
their true neaning[,]” and noting that courts may utilize

"l egislative history as an interpretive tool.")(citations,
internal quotation marks and brackets omtted); State v.
Entrekin, 98 Hawai ‘i 221, 227, 47 P.3d 336, 342 (2002)(noting the
use of legislative history to confirmthe court's viewin
interpreting a statute).

12
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2. The Title of HRS § 844D 35
The full title for HRS § 844D-35 is "Coll ection from
persons on probation, parole, or other release.” W do not view
the phrase "other release"” in the title as creating an anbiguity
in the statute. As expressed in Advertiser Publishing Co. v.
Fase, 43 Haw. 154 (Haw. Terr. 1959),

the court may look to the title of a statute when construing
an anmbi guous statute or construing an obscure passage or
expression therein. But the title of an act cannot limt
the plain meaning of its text, although it may be | ooked to
to aid in construction in cases of doubt.

Id. at 164 (enphasis added)(citation and internal quotation marks
omtted). W thus consider the title of HRS § 844D 35 because
the | anguage in the text appears to be anbi guous. "Were a
statute is anbiguous, its title may be referred to as an aid in
construing the statute.” Tauese, 113 Hawai ‘i at 37, 147 P.3d at
821 (quoting Honolulu Star Bulletin, Ltd. v. Burns, 50 Haw. 603,
606, 446 P.2d 171, 173 (1968)).

Even considering the title of HRS § 844D 35, however,
it does not establish that Dunbar was required to provide his DNA
sanpl e under the circunstances of this case. Although the title
references "other release,” there is nothing in the text of the
statute that is related to any rel ease other than when "the
person is on probation or parole for any felony offense.” HRS
§ 844D-35(a) (1) (enphasis added). Al things considered, we view
t he | anguage of the text, as well as the context of other
provi sions and the legislative history discussed infra, to be of
greater significance than the title of HRS § 844D- 35 in aiding us
to construe the statute.

3. Context of HRS Chapter 844D Part 11

The context of the other provisions adopted in Chapter
844D Part 111 provides strong support for our reading of HRS
8 844D-35. As the circuit court enphasized, HRS 8 844D- 35 is one
of several provisions that each address the collection process
fromindividuals in varying circunmstances. See HRS
88 844D- 33 through 844D-40. This significantly cuts against the

13
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State's contention that the Legislature intended to all ow
coll ection of DNA sanples fromany felon at essentially any tine.
Moreover, HRS § 844D 34' and § 844D 36'® are of

15 HRS § 844D-34 provides:

[ 8844D-34] Collection from persons confined or in custody
after conviction or adjudication. A person, except for any
juvenile, shall provide buccal swab sanmples and print inpressions
and, if required by the collecting agency's rules or interna
regul ati ons, bl ood specimens, immediately at intake, or during the
prison reception center process, or as soon as adm nistratively
practicable at the appropriate custodial or receiving institution
or programif:

(1) The person is inmprisoned or confined or placed

in a state correctional facility, a county
correctional facility, the department of public
safety, a residential treatment program or any
state, county, private, or other facility after
a conviction of any felony offense;

(2) The person has a record of any past or present
conviction of a qualifying offense described in
section 844D-31 or has a record of any past or
present conviction or adjudication in any other
court, including any state, federal, or mlitary
court, of any offense, that, if commtted or
attempted in this State, would have been
puni shabl e as an offense described in section
844D-31; and

(3) The person's blood speci mens or buccal swab
sanmpl es, and print inmpressions authorized by
this chapter are not in the possession of the
department or have not been recorded as part of
the state DNA database and data bank
identification program

(Enphasi s added.)

6 HRS § 844D-36 provides:

[ 8844D-36] Collection from parole violators and
others returned to custody. A person, except for any
juvenile, shall provide buccal swab sanmples and print
i mpressions and, if required by the collecting agency's
rules or internal regul ations, blood speci mens or other
bi ol ogi cal sanples, at a state correctional or other
receiving institution, if:

(1) The person has been rel eased on parole,

furlough, or other release for any offense or
crime, whether or not set forth in section
844D-31, and is returned to a state correctiona
or other institution for a violation of a
condition of the person's parole, furlough, or
ot her release, or for any other reason;

(2) The person has a record of any past or present
conviction of a qualifying offense described in
section 844D-31 or has a record of any past or
present conviction or adjudication in any other
court, including any state, federal, or military

(continued...)
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particul ar note because these provisions are structured in a very
simlar manner to HRS § 844D- 35, they |i kew se delineate

ci rcunst ances when an individual is under the supervision of the
crimnal justice system and they establish when collection is
authorized. All three statutory provisions start with a

subpar agraph that addresses different circunstances: a person is
i nprisoned, confined or placed in a facility after conviction of
any felony offense; a person is on probation or parole for any
fel ony of fense; a person has been rel eased for any offense or
crime and has been returned to a correctional or other
institution. See HRS § 844D-34(1); 8§ 844D-35(a)(1); § 844D
36(1). Each statute then contains al nost identical subparagraphs
that follow See HRS § 844D -34(2) and (3); 8§ 844D 35(a)(2) and
(a)(3); 8 844D 36(2) and (3). Gven the simlar structure of

t hese provisions, and maki ng the assunption arguendo that we
woul d even consi der adding | anguage to a statute, the State's
contention that the word "or" nust be added between subparagraph
(a)(1) and (a)(2) in HRS § 844D 35 woul d need to nake sense in
the context of HRS § 844D- 34 and 8§ 844D-36 as well. It clearly
does not make sense as to HRS 8§ 844D 36, because a person

rel eased "for any offense or crinme" would not necessarily have "a
record of any past or present conviction of a qualifying offense
described in section 844D-31[.]" See HRS § 844D 36(1) and (2)
(enphasis added). In short, although HRS 88 844D- 34 and 844D 35
refer to "any felony offense” in the respective initial

subpar agraph, the initial subparagraph in 8 844D 36 refers to

8. .. continued)

court, of any offense that, if commtted or
attempted in this State, would have been
puni shabl e as an offense described in section
844D-31; and

(3) The person's bl ood speci mens or buccal swab sanpl es,
and print inpressions authorized by this chapter are
not in the possession of the department’'s DNA
| aboratory or have not been recorded as part of the
state DNA database and data bank identification
program

(Emphasi s added.)
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"any offense or crine." Thus, in addition to being inconsistent
with a plain reading of HRS § 844D 35, the State's urging to add
| anguage to essentially restructure HRS § 844D 35 woul d be
i nconsi stent in the context of other relevant provisions in HRS
Chapter 844D Part 111.
4. Legislative H story

The | egislative history further supports our readi ng of
HRS Chapter 844D Part I11.' W agree with the State that the
| egi slative history for HRS Chapter 844D Part 111 indicates an
intent to cover all felons, but the legislative history does not
reveal an intent to allow unbridled collection of DNA sanpl es at
any tinme or under any circunstances. Rather, the legislative
history indicates an intent to address not only the persons
covered by the law, but to also address the collection process.
Further, the legislative history shows that the Legislature
consi dered two versions of a provision, denom nated as section
34, that woul d have generally allowed collection from al
convicted felons after specified notice, but the provision was
omtted fromthe final version of the bill

Regardi ng the purpose for HRS Chapter 844D Part 111,
the State points to commttee reports stating that the purpose
was to "[r]equire DNA testing of all felons,” that it would
"establish a statew de DNA dat abase and dat abank identification
program. . . that will include the DNA of all convicted
felons[,]" and that "[t]he purpose of this bill is to enhance | aw

17 HRS Chapter 844D was adopted as Act 112 in 2005, which derives from
t he passage of House Bill No. 1733. See 2005 Haw. Sess. Laws, Reg. Sess., Act
112, &8 1 at 275-94; H.B. 1733, H.D.2, S.D.2, C.D.1, 23rd Leg., Reg. Sess.
(2005) . House Bill No. 1733 went through several versions in both the House
and Senate before its eventual adoption, including at different tines
incorporating a version of House Bill No. 590 and at other times incorporating
a version of Senate Bill No. 470, each of which dealt with the collection of
DNA sanples from convicted felons. See H Stand. Comm Rep. No. 648, in 2005
House Journal, at 1294-95; H.B. No. 1733, H.D.1; S. Stand. Comm Rep. No.
1273, in 2005 Senate Journal, at 1634-35; H.B. No. 1733, H.D.2, S.D.1.

Utimtely, after being considered in Conference Conm ttee, House Bill No.
1733 was anended to revert back to the H. D.2 version of the bill, which had
incorporated a version of House Bill No. 590. See Conf. Conm Rep. No. 184,

in 2005 House Journal, at 1827, 2005 Senate Journal, at 1089
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enforcenent tools by establishing a statewi de [ DNA] dat abase and
data bank identification programfor all convicted felons." See
H Stand. Conm Rep. No. 648, in 2005 House Journal, at 1294; H
Stand. Comm Rep. No. 956, in 2005 House Journal, at 1405; S.
Stand. Comm Rep. No. 1273, in 2005 Senate Journal, at 1634; S.
Stand. Comm Rep. No. 1534, in 2005 Senate Journal, at 17583;

Conf. Comm Rep. No. 184, in 2005 House Journal, at 1826-27, 2005
Senate Journal, at 1088-89.

The commttee reports do reflect the inportant purposes
of the bill, as noted by the State. However, these sane reports
al so state that one of the purposes of the bill was to set out
the procedures for collection of DNA sanples. For exanple, House
Standing Commttee Report No. 648, House Standing Conmttee
Report No. 956, and the final Conference Commttee Report No. 184
state that the bill would both "(1) [r]equire DNA testing of al
felons" and "(2) [p]rovide procedures and duties for the
collection and testing of DNA sanples[.]" See H Stand. Comm
Rep. No. 648, in 2005 House Journal, at 1294; H Stand. Comm
Rep. No. 956, in 2005 House Journal, at 1405; Conf. Comm Rep.

No. 184, in 2005 House Journal, at 1827, 2005 Senate Journal, at
1089 (enphasis added). In the Senate, Standing Committee Report
No. 1273 states one purpose of the bill was that it

"[e] stablishes procedures and processes relating to the

coll ection, analysis, and storage of blood specinens, buccal swab
sanples, and fingerprint inpressions[.]" See S. Stand. Comm

Rep. No. 1273, in 2005 Senate Journal, at 1635 (enphasis added);
see also S. Stand. Comm Rep. No. 1534, in 2005 Senate Journal,

at 1753.

Moreover, we agree that there were strong statenents by
| egislators in favor of expanding DNA sanpling fromall convicted
felons (and not just fromsex offenders or violent offenders as
the |l aw then provided). However, the statenents cited by the
State do not address the issue of how or when the DNA sanpl es
shoul d be col | ect ed.
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It is also significant that, as referenced by the
circuit court in COL 12, there were versions of House Bill No.
1733 -- the HD.2 S.D.1 and HD.2 S.D.2 versions -- that included
a provision denom nated as section 34, which would have al |l owed
for collection of Dunbar's DNA sanple in the circunstances of
this case, but the provision was ultimtely omtted fromthe
final version of the bill. The omtted provision required that,
after statew de publication of notice by the Attorney Ceneral,
qualifying individuals were to provide their, inter alia, DNA
sanples within thirty days. This provision did not qualify
col | ection based on whether the individuals were incarcerated, on
probation, on parole, or under any other supervision by the
State. In House Bill 1733 H D.2 S.D. 2, section 34 provided:

§ -34 Blood specinens, buccal swab sanmples and print

i mpressions required by this chapter for present and past
convictions for felony offenses. (a) Blood specinmens,
buccal swab sanples, and print inmpressions shall be
collected from every person convicted of a felony offense
specified in section -31. Each person convicted of a
felony offense shall provide the blood specinmen, buccal swab
sanple, and print inmpressions within thirty days after the
stat ewi de publication of notice by the attorney general as
provided in section - 31.

(b) If, subsequent to the effective date of this chapter, a
person beconmes subject to the requirements of this chapter
and did not have bl ood speci mens, buccal swab sanmples, and
print inpressions taken immediately followi ng the previous
felony conviction and the person is not confined or
incarcerated, the court shall order the person to report
within five cal endar days to a correctional facility or a
state, county, private, or other designated facility to
provide the required bl ood speci mens, buccal swab sanples,
and print inpressions in accordance with this chapter.

(Enmphasi s added.) The om ssion of this provision (and its
earlier counterpart in the HD 2 S.D.1 version), shows that the
Legi sl ature considered, but ultimately decided to omt, a

provi sion that would have allowed for the collection of, inter
alia, a buccal swab sanple fromevery person convicted of a
felony of fense, regardl ess of whether the individual was under
any supervision of the State at the tinme. The om ssion of the
above provision, especially in conjunction with the |anguage
actually adopted in HRS § 844D 35(a), supports Dunbar's argunents
in this case.
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Contrary to the State's contention, the |egislative
hi story does not support reading HRS 8§ 844D 35 to apply to Dunbar
after his probation for the felony offense had been di scharged.

5. 2015 Proposed Legi sl ation

Finally, in support of its argunents, the State points
to proposed anmendnents to HRS § 844D 35 in 2015 that were not
adopted. The State argues that the 2015 proposed | egislation
clarifies the legislative intent for HRS § 844D-35. W do not
agree with the State's contention.

In the 2015 | egislative session, Senate Bill No. 211
originally contained the foll ow ng proposed anendnents to HRS
§ 844D 35: 18

“"[ ] 8844D-35[1] Collection from persons on probation
parol e, or other release. (a) A person, except for any
juvenile, shall provide buccal swab samples and print
i mpressions and, if required pursuant to this chapter, blood
speci mens if:

(1) The person is on probation [ef], parole, or other
rel ease, including final unconditional release
upon satisfaction of the person's crimnal
sentence, for any [feteny] crim nal offense
whet her or not [that—er+me—or] the offense is one

set forth in section 844D-31(a)[."]

A report by the Senate Commttee on Judiciary and Labor for
Senate Bill No. 211 states that the purpose of these proposed
anendnents to HRS 8§ 844D 35 was to "[s]pecify the requirenents of
DNA sanmple collection fromcrimnal offenders that are rel eased
on parole, probation, or other release[.]" S. Stand. Comm Rep.
No. 662, in 2015 Senate Journal, at 1096. The Commttee report
further states, however, that these proposed anendnents were
being deleted fromthe bill "because the clarification under [HRS
8§ 844D-35] is not necessary[.]" 1d. at 1097. Thus, HRS § 844D
35 was left inits original form as passed ten years previously
in 2005.

18 Senate Bill No. 211 also proposed amendnments to HRS § 844D-111
clarifying the offenses for the refusal to provide required specinens for
forensic identification. No amendments were adopted for HRS § 844D-35, but
amendments were adopted for HRS § 844D-111. See 2015 Haw. Sess. Laws Act 193
§ 1 at 586-87. The 2015 amendnents to HRS § 844D-111, effective as of July 1,
2015, are not relevant to this case.
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Wth regard to the use of subsequent legislation in
interpreting statutes, "[t]here are no principles of construction
whi ch prevent the utilization by the courts of subsequent
enactnments or anmendnents as an aid in arriving at the correct
meani ng of a prior statute, and it is very comon for a court, in
construing a statute, to refer to subsequent |egislation as
inpliedly confirmng the view which the court has decided to
adopt. Gones v. Canpbell, 37 Haw. 252, 257 (Haw. Terr.

1945) (quoting 50 Am Jur. Statutes, 8 337); see al so Hawaii
Providers Network v. AIGIns. Co., 105 Hawai ‘i 362, 370 n.19, 98
P.3d 233, 241 n.19 (2004) ("It is inportant to note that while
argunent s predi cated upon subsequent | egislative actions nust be
wei ghed with extrene care, they should not be rejected out of
hand as a source that a court may consider in the search for
legislative intent.") (citation and internal quotation marks
omtted); State v. Dudoit, 90 Hawai ‘i 262, 268 n.3, 978 P.2d 700,
706 n.3 (1999) ("This court enploys subsequent |egislative
history only to confirmits interpretation of an earlier
statutory provision.") (citation and internal quotation marks
omtted).

Here, the 2015 | egislative action (the introduction but
eventual deletion of an anendnent to HRS § 844D 35) does not
serve to confirmour interpretation of the statute or otherw se
provi de alternative guidance. |In particular, it does not
establish an intent under HRS § 844D 35, adopted in 2005, to
all ow coll ection of DNA sanples froma fel on who had been
di scharged from probation. Inportantly, in 2015, the Legislature
as a whole did not act with regard to HRS 8§ 844D 35 and there was
no | egislation adopted related to that provision. See Lockhart
v. US., 546 U S. 142, 147 (2005)("[F]ailed I egislative proposals
are a particularly dangerous ground on which to rest an
interpretation of a prior statute.")(citations and internal
guotation marks omtted); People v. Mendoza, 4 P.3d 265, 284
(Cal. 2000)("We can rarely determne fromthe failure of the
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Legi slature to pass a particular bill what the intent of the
Legislature is with respect to existing law ")(citation and
footnote omtted). Additionally, even if we consider the 2015
| egislative activity related to HRS 8§ 844D- 35, there is no clear
intent as to existing law. It is possible that the 2015 proposed
amendnents to HRS § 844D 35 were an effort to address perceived
anbiguities in the statute. Nonetheless, the brief statenent in
the Commttee report that clarification of HRS § 844D 35 is "not
necessary" does not show that the existing statute should be read
in the manner urged by the State.

We concl ude that the 2015 proposed anendnents to HRS
8 844D 35 do not assist in interpreting the existing statute in
this case.

6. Sunmary
Havi ng consi dered the | anguage of HRS § 844D 35, its

title, the other provisions within HRS Chapter 844D Part 11l in
context, the relevant legislative history for HRS Chapter 844D
Part 111, and the 2015 proposed | egislative anmendnents to HRS

8 844D 35, we conclude that the circuit court properly dism ssed
the charge in this case. HRS 8 844D 35 did not provide for the
coll ection of Dunbar's buccal swab sanple after he was di scharged
fromprobation for his 2005 fel ony offense. Although the statute
may be anbi guous as to subsections (a)(1l) and (a)(2), our
forenpst obligation is "to ascertain and give effect to the
intention of the legislature.” Kelekolio, 94 Hawai ‘i at 356, 14
P.3d at 366 (citation omtted). Considering all of the factors
for interpreting HRS 8§ 844D 35, including first and forenost the
| anguage of the statute, the circuit court properly determ ned
the legislative intent was to set forth the process and
circunstances for the collection of DNA sanples, and that this
process did not include collection of Dunbar's buccal swab sanple
under the circunstances of this case.
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C. Dunbar's Fourth Amendnent Argunent

In his Answering Brief, Dunbar contends that if HRS
8§ 844D-35 is interpreted to apply to himeven after he had
conpleted his probation, the collection of his DNA sanple would
be a violation of his Fourth Amendnent rights protecting himfrom
unr easonabl e searches and seizures. G ven our ruling above, we
do not reach this issue.

I V. Concl usion

Based on the foregoing, we affirmthe Grcuit Court of
the Second Circuit's dismssal of the charge agai nst Dunbar in
this case.
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