NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

NO. CAAP-16- 0000455

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

ONEVEST BANK, F.S.B., Plaintiff-Appellant,
V.
DI ANA G BROW;, D. M CHAEL DUNNE; Successor Trustee
of the Revocable Living Trust of Harold G Strand and
MARGARET M STRAND; JERRY |VY; OWN FINANCI AL, INC ; C TIBANK
(Sout h Dakota), N. A ; THE ASSCCI ATI ON OF OWNERS OF THE KUMJLANI
AT THE UPLANDS AT MAUNA KEA, an uni ncor porated associ ati on;
Def endant s- Appel | ees,
and
JOHN DOES 1-20; JANE DOES 1-20; DCE CORPCRATI ONS 1-20;
DCE ENTI TI ES 1-20; and DOE GOVERNVENTAL UNI TS 1-20, Defendants

APPEAL FROM THE CIRCUI T COURT OF THE THHRD CIRCUI T
(CVIL NO 11-1-0410K)

ORDER
DI SM SSI NG APPELLATE COURT CASE NUMBER
CAAP- 16- 0000455 FOR LACK OF APPELLATE JURI SDI CTI ON
AND
DI SM SSI NG ALL PENDI NG MOTI ONS | N CAAP- 16- 0000455 AS MOOT
(By: Fujise, Presiding Judge, Reifurth and G noza, JJ.)

Upon review of the record on appeal, it appears that we

| ack appellate jurisdiction over Plaintiff-Appellant OneWest



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

Bank, F.S.B.'s (Appellant OneWest Bank) appeal in appellate court
case nunber CAAP-16-0000455 fromthe follow ng five docunents:

(1) the Honorable Elizabeth A Strance's March 6, 2015
order granting Appellant OneWest Bank's second
nmotion for an order confirmng the forecl osure
sal e;

(2) the Honorable Elizabeth A Strance's March 27,
2015 final judgnent;

(3) the Honorable Melvin H Fujino's Septenber 22,
2015 post-judgnent "Order Denying Plaintiff
OneWest Bank's Mdtion for an Order (1) Vacating
Order Confirm ng Foreclosure Sale Filed March 6,
2015; (2) Determ ning Deductions to Plaintiff's
Credit Bid Deposit; (3) Reopening Bid at Hearing
on Motion; (4) Confirmng Sale to Plaintiff at
Adj usted Credit Bid Amount; (5) for O her HRCP
Rul e 60(b) Relief; Alternatively (6) Instructing
Comm ssi oner to Conduct a New Auction, Filed
May 21, 2015" (the Septenber 22, 2015 post-

j udgnent order);

(4) the Honorable Melvin H Fujino's February 12, 2016
post -j udgnent order denyi ng Appel |l ant OneWest
Bank's October 2, 2015 post-judgnment notion for
HRCP Rul e 59 reconsideration of the Septenber 22,
2015 post-judgnent order and a July 24, 2015 post-
j udgnent order (the February 12, 2016 post-

j udgnent order); and

(5) the Honorable Melvin H Fujino's May 12, 2016

j udgnment on the Septenber 22, 2015 post-j udgnent

order and the February 12, 2016 post-judgnment

order.
As this court already stated in a July 13, 2016 order in a
separate appeal in appellate court case nunber CAAP-16-0000123,
under Hawaii Revised Statutes (HRS) 8 641-1(a) (1993 & Supp.
2015), Rule 58 of the Hawai ‘i Rules of Cvil Procedure (HRCP)

and the holding in Ditto v. MCurdy, 103 Hawai ‘i 153, 160, 80

P.3d 974, 981 (2003), we have appellate jurisdiction in appellate
court case nunber CAAP-16-0000123 to review the Septenber 22,
2015 post-judgnent order and the February 12, 2016 post-j udgnent

order, but, under Rule 4(a) of the Hawai ‘i Rul es of Appellate
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Procedure (HRAP), Appellant OneWest Bank's March 1, 2016 notice
of appeal was not tinely as to any of the earlier orders or
j udgnents, such as

(1) the Honorable Elizabeth A Strance's June 3, 2014
j udgnment on a decree of foreclosure, which was
i mredi at el y appeal abl e pursuant to HRS § 667-
51(a) (1) (Supp. 2015), and

(2) the Honorable Elizabeth A Strance's March 27,
2015 final judgnment, which was i mredi ately
appeal abl e pursuant to HRS 8§ 641-1(a) (1993 &
Supp. 2015), HRCP Rule 58, and the holding in
Jenkins v. Cades Schutte Fleming & Wight, 76
Hawai ‘i 115, 119, 869 P.2d 1334, 1338 (1994).

I n appel |l ate court case nunber CAAP-16-0000455,
Appel | ant OneWest Bank's June 9, 2016 notice of appeal is
untinely under HRAP Rule 4(a) as to all of the appeal abl e post -
judgnment orders and judgnents that Appellant OneWest Bank
designated for appellate review Once the circuit court enters a
judgrment (as HRCP Rule 54(a)! defines the word "judgnment"), any
subsequent "post-judgnent order is an appeal able final order
under HRS § 641-1(a) if the order ends the proceedi ngs, |eaving
not hing further to be acconplished.” D tto, 103 Hawai ‘i at 157,
80 P.3d at 978 (citation omtted). Furthernore, "the separate

judgnent requirenent articulated in Jenkins v. Cades Schutte

Flemng & Wight, 76 Hawai ‘i 115, 119, 869 P.2d 1334, 1338

(1994)] is inapposite in the post-judgnent context." Ditto, 103
Hawai ‘i at 158, 80 P.3d at 979.

Clearly, the rule in Jenkins — to wit, that circuit court
orders resolving clainm against parties nmust generally be
reduced to a judgnment and the judgment nust be entered in
favor of or against the appropriate parties pursuant to HRCP
Rul e 58 before an appeal may be taken — is limted to
circuit court orders disposing of clains raised in a circuit
court conpl aint.

! "'"Judgment' as used in these rules includes a decree and any order

fromwhich an appeal lies." HRCP Rule 54(a) (enphasis added).
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Id. at 159, 80 P.3d at 980. For exanple, in Ditto, where parties
filed an October 30, 2000 notice of appeal and a Decenber 19,
2000 notice of cross-appeal from both

(1) an appeal able final March 24, 2000 post-judgnent
order granting in part and denying in part a post-
j udgnent notion to return garnishnment funds and
award attorneys' fees and costs, and

(2) a separate Septenber 28, 2000 judgnent that the
circuit court entered on that sanme March 24, 2000
post - j udgnent order,

the Supreme Court of Hawai ‘i dism ssed that portion of the appea
as untimely under HRAP Rule 4(a), explaining that

the time for appealing the matters conclusively decided by
the March 24, 2000 [post-judgnment] order commenced upon
entry thereof, not upon entry of the superfluous Septenber
28, 2000 judgment on the [March 24, 2000 post-judgment]
order. Pursuant to HRAP Rule 4(a)(1) . . . , when a civi
appeal is permtted by law, the notice of appeal shall be
filed within 30 days after the entry of the judgnment or
appeal abl e order. Ditto's October 30, 2000 notice of appea
and McCurdy and PCT's December 19, 2000 cross-appeal
filed more than thirty days after the March 24, 2000
appeal abl e [post-judgment] order, are untinmely appeal s of
the matters decided by the March 24, 2000 [post-judgment]
order. Lacking jurisdiction to entertain [this] appea

whi ch can neither be waived by the parties nor
di sregarded by the court in the exercise of judicia
di scretion, we dism ss the appeal and cross-appeal fromthe
March 24, 2000 [post-judgment] order and Septenber 28, 2000
judgment[.]

Id. at 159-60, 80 P.3d at 980-81 (enphases added; citations,

i nternal quotation marks, and brackets omtted).
Simlarly in the instant case, there are two post-
j udgnent orders that are appeal able under HRS § 641-1(a) and the
holding in Ditto, and, therefore, do not need a separate judgnent
for the purpose of perfecting any right to appeal:
(1) the Septenber 22, 2015 post-judgnent order denying
Appel  ant OneWest Bank's May 21, 2015 HRCP
Rul e 60(b) post-judgnment notion to vacate the
March 27, 2015 final judgnment; and
(2) the February 12, 2016 post-judgnent order denying

Appel | ant OneWest Bank's October 2, 2015 post-
j udgnment notion for HRCP Rule 59 reconsideration
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of the Septenber 22, 2015 HRCP Rul e 60(b) post-
j udgnment order and HRCP Rul e 60(b) reconsideration
of the July 24, 2015 post-judgnment order awardi ng
$81, 508. 84.
Under the holding in Ditto, the circuit court's subsequent entry
of the May 12, 2016 judgnent on the Septenber 22, 2015 post-
j udgnent order and the February 12, 2016 post-judgnent order was

superfluous, and, thus, the May 12 2016 judgnent is not an

i ndependent|ly appeal abl e docunent. Simlar to the circunstances
in Ditto, Appellant OneWest Bank's June 9, 2016 notice of appeal
in appellate court case nunber CAAP-16-0000455 was untinely under
HRAP Rule 4(a) as to the two antecedent post-judgnent orders,
i.e., the Septenber 22, 2015 post-judgnent order and the February
12, 2016 post-judgnent order. Therefore, OneWest Bank's appeal
in appellate court case nunber CAAP-16-0000455 is, in effect,
untinely under HRAP Rule 4(a) as to all of the docunents that
Appel | ant OneWest Bank designated in its June 9, 2016 notice of
appeal except for the superfluous May 12, 2016 judgnent. The
failure to file a tinely notice of appeal in a civil matter is a
jurisdictional defect that the parties cannot waive and the
appel l ate courts cannot disregard in the exercise of judicial

di scretion. Bacon v. Karlin, 68 Haw. 648, 650, 727 P.2d 1127,

1128 (1986); HRAP Rule 26(b) ("[N o court or judge or justice is
aut hori zed to change the jurisdictional requirenents contained in
Rule 4 of these rules."); HRAP Rule 26(e) ("The review ng court
for good cause shown may relieve a party froma default
occasioned by any failure to conply with these rules, except the
failure to give tinely notice of appeal."). Therefore,

| T 1S HEREBY ORDERED t hat appell ate court case nunber
CAAP- 16- 0000455 is dism ssed for |ack of appellate jurisdiction.
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| T 1S FURTHER HEREBY ORDERED t hat all pending notions
in appel late court case nunber CAAP-16-0000455 are di sm ssed as
noot .

DATED: Honol ul u, Hawai ‘i, Septenber 22, 2016.

Presi di ng Judge

Associ at e Judge

Associ at e Judge





