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NO. CAAP-16- 0000129

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

Associ ati on of Omers of Kalele Kai,
Pl ai ntiff/ Countercl ai m Def endant/ Appel | ee,

V.
Hi t oshi Yoshi kawa,
Def endant / Counterclaim Plaintiff/ Third-Party Pl aintiff/Appellant,
and
Bradf ord Cakes and Darla Sabry,
Thi rd Party-Def endant s/ Appel | ees
and
Doe Defendants 1-10, Defendants

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CIRCU T
(CVIL NO 15-1-0102)

ORDER DI SM SSI NG APPELLATE COURT CASE NUMBER
CAAP-16- 0000129 FOR LACK OF APPELLATE JURI SDI CTI ON
(By: Nakamura, Chief Judge, Fujise and Reifurth, JJ.)

Upon review of the record it appears that we | ack
appel late jurisdiction over Defendant/ CounterclaimPlaintiff/
Third-Party Plaintiff/Appellant H toshi Yoshi kawa's (Appel |l ant
Yoshi kawa) appeal fromthe Honorable Karen T. Nakasone's
February 3, 2015 judgnent in favor of Plaintiff/Counterclaim
Def endant / Appel | ee Associ ation of Owmers of Kalele Kai (Appellee
Associ ation of Owmers of Kalele Kai), because the February 3,

2016 judgnment neither resolves all clainms against all parties nor
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contains an express finding of no just reason for delay in the
entry of judgnent as to one or nore but fewer than all clains or
parties pursuant to Rule 54(b) of the Hawai ‘i Rules of Cvil
Procedure (HRCP), as Hawaii Revised Statutes (HRS) § 641-1(a)
(1993 & Supp. 2015) requires under HRCP Rule 54(b), HRCP Rule 58
and the holding in Jenkins v. Cades Schutte Flem ng & Wight, 76

Hawai ‘i 115, 119, 869 P.2d 1334, 1338 (1994).
HRS § 641-1(a) authorizes appeals to the Hawai ‘i

I nternmedi ate Court of Appeals fromfinal judgnments, orders, or
decrees. Appeals under HRS 8§ 641-1 "shall be taken in the manner

provided by the rules of court.” HRS 8 641-1(c). HRCP
Rul e 58 requires that "[e]very judgnent shall be set forth on a
separate docunent."” Based on this requirenent under
HRCP Rul e 58, the Suprene Court of Hawai ‘i has held that "[a]n
appeal may be taken . . . only after the orders have been reduced
to a judgnment and the judgnent has been entered in favor of and
agai nst the appropriate parties pursuant to HRCP [Rule] 58[.]"
Jenkins, 76 Hawai ‘i 115, 119, 869 P.2d 1334, 1338 (1994).
Furt her nor e,

if a judgment purports to be the final judgment in a case
involving nmultiple claims or multiple parties, the judgnment
(a) must specifically identify the party or parties for and
agai nst whom the judgnent is entered, and (b) nust (i)
identify the clainms for which it is entered, and (ii)dismiss
any claim not specifically identified[.]

Jenkins, 76 Hawai ‘i at 119, 869 P.2d at 1338 (enphases added).

For exanmple: "Pursuant to the jury verdict entered on

(date), judgnment in the amount of $___ is hereby entered in
favor of Plaintiff X and against Defendant Y upon counts
through IV of the conplaint.™ . . . . If the circuit court

intends that clainms other than those listed in the judgnment
| anguage should be dism ssed, it must say so: for exanple,
"Defendant Y's counterclaimis dism ssed," or "Judgment upon
Def endant Y's counterclaimis entered in favor of

Pl ai ntiff/ Counter-Defendant Z," or "all other clains,
counterclaims, and cross-clains are dism ssed."
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Id. at 119-20 n.4, 869 P.2d at 1338-39 n.4 (enphasis added).
When interpreting the requirenents for an appeal able fi nal
j udgnment under HRS 8§ 641-1(a) and HRCP Rule 58, the Suprene Court

of Hawai ‘i has expl ai ned t hat

[i]f we do not require a judgment that resolves on its face
all of the issues in the case, the burden of searching the
often volum nous circuit court record to verify assertions
of jurisdiction is cast upon this court. Nei t her the
parties nor counsel have a right to cast upon this court the
burden of searching a volum nous record for evidence of
finality, . . . and we should not make such searches
necessary by allowing the parties the option of waiving the
requi rements of HRCP [Rule] 58

Jenkins, 76 Hawai ‘i at 119, 869 P.2d at 1338 (citation omtted;
original enphasis). Consequently, "an appeal from any judgnment
will be dismssed as premature if the judgnent does not, on its
face, either resolve all clains against all parties or contain
the finding necessary for certification under HRCP [Rule] 54(b)."
| d.
The instant case involves three sets of clains:
(1) two counts in Appellee Association of Owmers of
Kal el e Kai's February 20, 2015 first anmended
conpl ai nt agai nst Appel | ant Yoshi kawa;
(2) eleven counts in Appellant Yoshi kawa's April 29,
2015 count ercl ai m agai nst Appel | ee Associ ati on of
Owmners of Kalele Kai; and
(3) eleven counts in Appellant Yoshi kawa's April 29,
2015 third-party conpl ai nt (which Appell ant
Yoshi kawa i ncorrectly | abeled as a "cross-clain)
agai nst Third Party- Def endant s/ Appel | ees Bradford
Cakes (Appel | ee Cakes) and Darla Sabry (Appellee
Sabry).
(1) The February 3, 2016 judgnent enters judgnent in favor of
Appel | ee Associ ation of Omers of Kal el e Kai and agai nst

Appel I ant Yoshi kawa as to all clains in Appell ee Association of
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Omers of Kalele Kai's February 20, 2015 first anmended conpl aint.
(2) The February 3, 2016 judgnment enters judgnent in favor of
Appel | ee Associ ation of Omers of Kalele Kai and agai nst
Appel I ant Yoshi kawa as to all clainms in Appellant Yoshi kawa's
counterclaimand "cross-claim. However, as to (3) Appellant
Yoshi kawa's April 29, 2015 third-party conplaint (incorrectly
| abel ed as a "cross-claint) agai nst Appel |l ee Oakes and Appell ee
Sabry, the February 3, 2016 judgnent neither enters judgnent on
nor di sm sses Appellant Yoshi kawa's third-party conplaint as to
these two parties. The February 3, 2015 judgnent does not even
mention the names of Appel |l ee Oakes and Appell ee Sabry, much | ess
expressly resol ve Appell ant Yoshi kawa's third-party clains as to
Appel | ee Cakes and Appel | ee Sabry.

Al t hough the February 3, 2016 judgnent does not resolve
Appel I ant Yoshi kawa's third-party clains as to Appel |l ee OGakes and
Appel | ee Sabry, neither does it contain an express finding of no
just reason for delay in the entry of judgnent as to one or nore
but fewer than all clains or parties pursuant to HRCP Rul e 54(b).
| nstead, the February 3, 2016 judgnent closes with a statenent
that declares that "[t]his Final Judgnent resolves and di sposes
of all clains asserted by all parties in this action in
accordance with Rule 58 of the Hawaii Rules of Cvil Procedure.”

As the Suprenme Court of Hawai ‘i has expl ai ned,

[a] statement that declares "there are no other outstanding
claims" is not a judgnment. If the circuit court intends
that clainms other than those listed in the judgment | anguage
shoul d be dism ssed, it nust say so: for exanple,

"Defendant Y's counterclaimis dism ssed,"” or "Judgment upon
Def endant Y's counterclaimis entered in favor of

Pl ai nti ff/ Count er - Def endant Z," or "all other cl ains,
counterclainms, and cross-clainms are dism ssed."”
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Jenkins, 76 Hawai ‘i at 119-20 n.4, 869 P.2d at 1338-39 n.4
(enphases added).

The February 3, 2016 judgnment nust either enter
judgment on or dismss all clains as to all parties, including
Appel | ee Cakes and Appell ee Sabry, which it does not. Therefore,
the February 3, 206 judgnment does not satisfy the requirenents
for an appeal able final judgnent under HRS § 641-1(a) (1993 &
Supp. 2015), HRCP Rule 54(b), HRCP Rule 58 and the holding in
Jenkins. Absent an appeal able final judgnent, we |ack appellate
jurisdiction, and Appel |l ant Yoshi kawa's appeal is premature.
Accordi ngly,

| T 1S HEREBY ORDERED t hat appell ate court case nunber
CAAP- 16- 0000129 is dism ssed for |ack of appellate jurisdiction.

DATED: Honol ul u, Hawai ‘i, Septenber 29, 2016.

Chi ef Judge

Associ at e Judge

Associ at e Judge





