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NO. CAAP-16- 0000083

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
STATE OF HAVWAI ‘I, Pl aintiff-Appellant, v.
JAVES RANDALL AKI RA BUSCHE, JR., Defendant- Appellee

APPEAL FROM THE CI RCUI T COURT OF THE THIRD CIRCU T
(CR NO. 15-1- 0228K)

ORDER DI SM SSI NG THE APPEAL FOR LACK OF APPELLATE JURI SDI CTI ON
(By: Nakanmura, C.J., Fujise and Reifurth, JJ.)

Upon review of the record in CAAP-16-0000083, it
appears this court |acks appellate jurisdiction because the
appeal was untinely. Plaintiff-Appellant State of Hawai ‘i
(State) appeals fromthe Findings of Fact, Conclusions of Law and
Order Granting Defendant's Mdtion to Suppress Evidence, filed on
Decenber 9, 2015 and Order Denying State's Mtion to Reconsider,
filed on February 8, 2016 in Crcuit Court of the Third Crcuit.

A notice of appeal nust be filed within 30 days after
entry of the judgnment or order appealed from Rule 4(b)(1) of
the Hawai ‘i Rul es of Appellate Procedure (HRAP). The State
received an extension to file a Notice of Appeal, pursuant to

HRAP Rul e 4(b)(5). Under HRAP Rule 4(b)(5) the time to file a
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noti ce of appeal may be extended up to 30 days. The State filed
a Notice of Appeal on February 12, 2016, 65 days after entry to
t he Decenber 9, 2015 Fi ndings of Fact, Conclusions of Law and
Order Granting Defendant's Mdtion to Suppress Evidence.

"Under Rule 4(b) of HRAP, only a tinely notion in
arrest of judgnent or for a newtrial is atolling notion."

State v. Brandinmart, 68 Haw. 495, 497, 720 P.2d 1009, 1010

(1986). A notion for reconsideration is not a tolling notion
under HRAP Rule 4(b). 1d. Thus, the appeal is untinely. HRAP
Rul e 4(b).

"[Clompliance with the requirenent of the tinely filing

of a notice of appeal is jurisdictional." 1d. at 497, 720 P.2d
at 1010. "W nust dism ss an appeal on our own notion if we |ack
jurisdiction.™ 1d. Therefore, this court |acks appellate

jurisdiction over the appeal fromthe Decenber 9, 2015 the
Fi ndi ngs of Fact, Conclusions of Law and Order G anting
Defendant's Motion to Suppress Evidence, as well as the
February 8, 2016 Order Denying State's Mtion to Reconsider.
Id. at 496-97, 720 P.2d at 1009-10.

| T 1S HEREBY ORDERED t hat the appeal is dismssed for
| ack of appellate jurisdiction.

DATED: Honol ul u, Hawai ‘i, Septenber 29, 2016.
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