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NO. CAAP-15-0000477
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAVWAI ‘I, Pl aintiff-Appellee,

V.
JUSTI N MCKI NLEY, Defendant - Appel | ant,
and
LAWRENCE L. BRUCE, Defendant

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CI RCU T
(CRIM NAL NO 14-1-0987)

MEMORANDUM OPI NI ON
(By: Foley, Presiding J. and Fujise, J.
with Reifurth, J. concurring and di ssenting)

Def endant - Appel | ant Justin MKinley (MKinley) appeals
fromthe "Judgnment of Conviction and Sentence"” and "Mttinus;
Warrant of Conmitnent to Jail" both entered on May 5, 2015 in the
Circuit Court of the First Circuit! (circuit court).

On appeal, McKinley contends (1) the circuit court
abused its discretion when it allowed Detective Derek Stigerts
(Stigerts) of the Sacranmento Police Departnent to testify as an
expert on the commercial sexual exploitation of wonen and (2)
that Plaintiff-Appellee State of Hawai‘i (State) commtted
prosecutorial m sconduct during its closing argunents that
violated McKinley's constitutional right to a fair trial

| . BACKGROUND
On June 17, 2014, the State indicted MKinley on one

The Honorabl e Paul B. K. Whng presided unless otherwi se indicated.
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count of pronoting prostitution in the first degree in violation
of Hawaii Revised Statutes (HRS) 8§ 712-1202(1)(a) (2014 Repl.);
two counts of sexual assault in the first degree in violation of
HRS § 707-730(1)(a) (2014 Repl.); and one count of Kkidnapping in
viol ation of HRS § 707-720(1)(d) (2014 Repl.). The charge of
pronoting prostitution in the first degree?

st at ed:

COUNT 3: On or between April 13, 2014 to and incl uding
May 13, 2014, in the City and County of Honol ulu, State of
Hawai ‘i , [ McKinley] did knowi ngly advance prostitution by
compel ling or inducing [the Complaining Wtness (CW] by
force, threat, fraud, or intimdation to engage in
prostitution, and/or did knowi ngly profit from such conduct
by another, thereby commtting the offense of [p]ronoting
[p]rostitution in the [f]irst [d]egree, in violation of [HRS
§ 712-1202(1)(a)].

On Decenber 24, 2014, the State filed a notion in
l[imne to introduce Stigerts as its expert witness "in the area
of sex trafficking, sexual exploitation of wonen and the dynam cs
of the pinp-prostitute relationship.”™ In response, on January 2,
2015, McKinley filed a notion in limne to exclude Stigerts from
testifying. MKinley's notion in limne argued that "[Stigerts']
proposed testinony fails to nmeet the requirenments for

2 HRS § 712-1202 provides:

§712-1202 Pronoting prostitution in the first degree
(1) A person commits the offense of pronmoting prostitution
in the first degree if the person knowi ngly:

(a) Advances prostitution by compelling or inducing
a person by force, threat, fraud, or
intimdation to engage in prostitution, or
profits from such conduct by another; or

(b) Advances or profits from prostitution of a
person | ess than eighteen years ol d.

(2) Pronoting prostitution in the first degree is a
class A felony.

(3) As used in this section:

"Fraud" means making material false statenments,
m sstatements, or om ssions.

"Threat" means any of the actions listed in section
707-764(1).
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adm ssibility under [Hawai ‘i Rul es of Evidence (HRE)] Rule[s] 702
[ (1993)], 401 [(1993)], and 403 [(1993)] as outlined in [State V.
Bat angan, 71 Haw. 552, 799 P.2d 48 (1990)]" and that the
testimony would not help the jury's understanding of the pinp-
prostitute dynamc

On January 5, 2015, the circuit court held a hearing on
the various notions in limne, including the State's notion in
limne to introduce, as well as MKinley's notion in limne to
exclude, Stigerts as an expert witness.® At the close of the
hearing, the circuit court stated:

Well, based on the hearing that we just had concluded, the
Court under [HRE Rule 702] will allow [Stigerts] to testify
as an expert. The Court finds that based on his experience
and training and his prior qualification as to commercia
sexual exploitation of not only children but adults, he does
possess knowl edge in regards to the field of prostitution
that is not possessed by the average trier of fact, and it
is based on his training and experience

The Court further finds that it is relevant because
the time period in which [CW allegedly was associated in
this case was from April 1st of 2014 through May 13, 2014,
so it would explain-his testinony would assist the jurors to
understand the circunmstances and explain why perhaps the
[CW remained in the situation that she was in. So | wil
allow [Stigerts] to testify as an expert.

Bet ween January 12 and January 23, 2015, the circuit
court held a jury trial for MKinley and co-defendant Law ence L
Bruce (Bruce).* Stigerts was the first witness the State called
to testify. Stigerts testified about his experience
i nvestigating comrercial sexual exploitation cases as a police
detective for the Sacranento Police Departnent's Vice Unit,
including his work with the Federal Bureau of Investigation's
Child Exploitation Task Force. The State noved to qualify
Stigerts as an expert in the "area of commercial sexua
exploitation of wonen and children[.]" MKinley objected, and
the circuit court sustained the objection on that basis that the
State needed to better clarify Stigerts' qualifications to

8 The Honorabl e Randal K.O. Lee presided

4 Bruce was charged with one count of promoting prostitution in the

first degree and one count of sexual assault in the first degree

3
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testify as an expert in the conmercial sexual exploitation of
wonen.

Stigerts then testified nore specifically about his
experience investigating adult prostitution cases and the
"crossover" between adult and child prostitution cases. The
State then again noved to qualify Stigerts as an expert in the
area of commercial sexual exploitation of wonen. MKinley
obj ected on the basis of |ack of foundation and was given the
opportunity to conduct a voir dire of Stigerts on his
qualifications. At the end of voir dire, MKinley reasserted his
objection to qualifying Stigerts as an expert w tness. Over
McKi nl ey's objection, the circuit court qualified Stigerts as an
expert in the area of the "comercial sexual exploitation of
wonen." Stigerts then continued to testify on what he referred
to as the "prostitution-pinp subculture.”

After Stigerts testified, the State called CWto
testify against McKinley. CWtestified that MKinl ey, whom she
knew as "Jojo," was a pinp and that she was forced to prostitute
as his "property" or risk getting "beat up.”" CWtestified that
she did not want to prostitute but that she was too afraid of
McKinley to protest and was trying to make noney to "go back hone
to Alaska.” CWtestified that once she becane McKinley's
"property,” he held her identification card and her soci al
security card and only got them back from MKinl ey when she had
to go to court follow ng her arrest for prostitution. As
McKinley's "property,” all the noney that CWnmade from
prostituting went to him

CWalso testified that while staying at the Pagoda
Hotel, McKinley beat her, choked her, and forced her to take off
her clothes to shower while Bruce was present. During her
testinmony, the State questioned her about a video the State had
her watch prior to the trial. CWtestified that the video was of
McKinley "beating [CW up" and her "stripping" on May 9. She
also testified that only she and McKinley were in the video and
that the video accurately reflected the events that occurred on
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that day.® CWalso testified that she could hear McKinley's
voice in the video, but she did not recall whether she heard her
own.

The State then played the video for the jury:
MALE SPEAKER: (I ndiscernible) fuck (indiscernible).

FEMALE SPEAKER: It came fromnmy —

MALE SPEAKER: Bitch, you (indiscernible). Huh? Huh?
' Cause you bad I uck.

FEMALE SPEAKER: No.

MALE SPEAKER: Huh? You costing everybody money. You
costing my nigga noney. You costing me nmoney with your
games. Huh? What you going do? You going make your mnd up
or you going (indiscernible) this money, or, bitch, you
goi ng pack your shit and | eave. \What the fuck you going do?
Huh?

FEMALE SPEAKER: (I ndiscernible.)
MALE SPEAKER: What are you going do?
FEMALE SPEAKER: Get noney.

MALE SPEAKER: Get money by all means necessary; right?
Bitch (indiscernible) everything today (indiscernible) shit
(indiscerni ble) naked. You heard me? 'Cause |'m not playing
with you. I'mnot playing with you. |I'm not going for it. Do
you understand what |'m saying?

FEMALE SPEAKER: (I ndiscernible.)

MALE SPEAKER: (I ndiscernible.) Bitch. Bitch. Strip.
Get naked. Take all this shit off. Get naked. Hurry up. You
ain't moving fast enough. You're not nmoving fast enough
Faster. What you think this is? (Indiscernible) sitting
here, sleep all day (indiscernible) word. Three? Three? Huh?
(I'ndi scernible.) You want to sleep; right?

FEMALE SPEAKER: Yeah.

MALE SPEAKER: (I ndiscernible) do all this shit
(indiscernible) but, bitch, you want to get money, or you
want to play games? Which one you wanna do?

FEMALE SPEAKER: (I ndiscernible) money.

MALE SPEAKER: ' Cause you can go now. (I ndiscernible)
anot her not ha fucka (indiscernible) call your phone
(indiscernible), I'm going beat your brains (indiscernible)
You understand what |'m saying?

FEMALE SPEAKER: Yeah.

MALE SPEAKER: Or you can sinmply just go. 'Cause it

5 The circuit court accepted the exhibit containing the video

f ootage into evidence without objection from MKinl ey.

5
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don't make me no neverm nd. |'m past this stage. Used to
beat bitches a long time ago. You can go. If | gotta put ny
hands on you. My bitch give money. We give noney, bitch. You
chose me; right?

FEMALE SPEAKER: (1 naudible.)

MALE SPEAKER: What ?

FEMALE SPEAKER: Yes.

MALE SPEAKER: | don't hear you

FEMALE SPEAKER: Yes.

MALE SPEAKER: I n the shower, man.

CWtestified that while being hit by MKinley she was "j ust
trying to protect [her]self"” and that she received bruises to her
neck and leg as a result. CWtestified that she did not know why
McKinley hit her that day, but also testified that when MKinl ey
referred to calls going to voicemail in the video, he was |ikely
referring to calls fromclients that CWdid not answer. CW
testified that she stopped answering client calls because she

"didn't want to prostitute no nore." She testified that after
the incident with MKinley, she Iikely went on one nore date with
a client but that she "really [did not] remenber.” CWdi sagreed

with the defense counsel's suggestion that the reason MKinl ey
beat her up was because she had stolen itens or because she did
not help pay for the hotel roons that she, MKinley, and Keshawn
Stewart (Stewart) were living in.

After the State rested, MKinley noved for a judgnent
of acquittal, which the circuit court granted in respect to
McKi nl ey’ s ki dnappi ng charge, but denied as to all other charges
against him?®

6 The circuit court entered its witten Judgment of Acquittal on

January 26, 2015. We note that Bruce also moved for a judgment of acquitta
for his charges of prompting prostitution in the first degree and sexua
assault in the first degree. The circuit court granted the judgment of
acquittal on both charges based on insufficient evidence, but found that there
still remained sufficient evidence to proceed on a charge for pronoting
prostitution in the second degree. The circuit court entered a written
Judgment of Acquittal on January 26, 2015 that acquitted Bruce of his
promoting prostitution in the first degree and sexual assault in the first
degree charges, but added promoting prostitution in the second degree as a
charged of fense agai nst Bruce.
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Next, McKinley called Stewart to testify and her
testinmony refuted nost of CWs testinony. Stewart testified that
McKi nl ey was her boyfriend, not her pinp, and that she |ived and
sonetimes prostituted with CWw thout MKinley encouragi ng or
benefitting fromtheir prostitution activities. Stewart
testified that she and CWkept the noney that they received from
prostituting and could do with the noney as they w shed, although
CWwoul d sonetinmes give Stewart noney to help pay for the hote
roons that they shared. Stewart further testified that she told
McKi nl ey that she was an escort,’” not a prostitute, and testified
that she did not want to tell MKinley that she was a prostitute
because having sex with other nmen was akin to "cheating"” on
McKinley. Stewart acknow edged that MKinley had hit the CW but
testified that he did it "trying to defend" Stewart because she
was "conplaining to [ MKinley] over and over"” that CWwas not
hel ping to pay for the hotel roons they were renting, that CWwas
| azy, and that sonme of Stewart's noney had gone m ssing. Stewart
testified that she was not there when the incident occurred, but
that CWcalled her after proclaimng that she did not steal
Stewart's noney.

Next, Bruce testified on his own behalf. Bruce
testified that he did not know CWwas engaged in prostitution.
Bruce testified that the incident between MKinley and CW
occurred because Stewart, who Bruce identified as McKinley's
girlfriend, was "naggi ng" MKinley about CWtaking her noney. He
testified that he heard McKinley yelling at CWand decided to
video tape the incident to showto CWs ex-boyfriend.

The defense rested, and the State presented its closing
argunents repeatedly characterizing the case as a "sex
trafficking" case w thout objection from MKinl ey.

The State al so stated:

So this whole thing about her lying and can't be
bel i eved, well, the only people who can't be believed was
[Stewart] and [Bruce]. The fact of the matter is that they

7 Stewart testified that an escort would go on dates with men and

get paid only for her time and were not paid to have sexual intercourse with
t he men.
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treated her like she was property. And the odd thing about
it is that it's as if this all happened, like, back in the
1700's, 1800's, where we owned peopl e, where people were
owned and di srespected and made to do things that they
didn't want to do.

But this crime happened in 2014, 2014, and we, as a
soci ety, have evol ved, you would think, but not to these two
gentl emen here. They didn't see her as anything nore than a
pi ece of property to pass around, to mstreat, to humliate
intimdate, beat, and force. That is how they viewed her
that is how they treated her. But she's not a piece of
property. I mean, she's somebody's daughter, she's
somebody's friend, she's a nother, she's a woman, she is a
person, and she deserves to be treated properly[.]

McKi nl ey objected on the basis that the prosecutor's statenents
were "a little bit far beyond arguing the evidence." The circuit
court overruled McKinley' s objection

On January 26, 2015, the jury returned a verdict
finding McKinley guilty of pronoting prostitution in the first
degree, but not guilty of sexual assault in the first degree.
The circuit court entered its Judgnent of Conviction and Sentence
on May 5, 2015, sentencing McKinley to twenty years of
incarceration. The circuit court also entered its Mttimnus on
May 5, 2015.

On June 22, 2015, McKinley filed his notice of appeal

1. STANDARD OF REVI EW

A.  Expert Testinony

Whet her expert testimony should be admtted at tria
rests within the sound discretion of the trial court and
will not be overturned unless there is a clear abuse of
di scretion. An abuse of discretion occurs when the
deci si onmaker exceeds the bounds of reason or disregards
rules or principles of |law or practice to the substantia
detri ment of a party.

State v. Fukagawa, 100 Hawai ‘i 498, 503, 60 P.3d 899, 904 (2002)
(citations and internal quotation marks omtted).
B. Prosecutorial M sconduct

Al | egati ons of prosecutorial m sconduct are reviewed under
the harm ess beyond a reasonabl e doubt standard, which requires an
exam nation of the record and a determ nation of whether there is
a reasonabl e possibility that the error conplained of m ght have
contributed to the conviction. Factors to consider are: (1) the
nature of the conduct; (2) the promptness of a curative
instruction; and (3) the strength or weakness of the evidence
agai nst the defendant.

State v. Rogan, 91 Hawai ‘i 405, 412, 984 P.2d 1231, 1238 (1999)
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(citations and internal quotation marks omtted) (quoting State
v. Sawyer, 88 Hawai ‘i 325, 329 n.6, 966 P.2d 637, 641 n.6
(1998)).
[11. DI SCUSSI ON

A.  Expert Testinony

McKi nl ey argues that (1) the circuit court erred in
qualifying Stigerts as an expert in the area of "commerci al
sexual exploitation of wonen" because the State failed to set a
proper foundation pursuant to HRE Rule 702; (2) Stigerts
testinmony "did not assist the jury in conprehendi ng or
under st andi ng sonet hi ng not commonly known or understood;" and
(3) Stigerts' testinony inproperly bolstered the credibility of
cw

HRE Rul e 702 governs the adm ssion of expert testinony
at trial and provides:

Rul e 702 Testimony by experts. If scientific,
technical, or other specialized knowl edge will assist the
trier of fact to understand the evidence or to determ ne a
fact in issue, a witness qualified as an expert by
knowl edge, skill, experience, training, or education may
testify thereto in the form of an opinion or otherwise. In
determ ning the issue of assistance to the trier of fact,
the court may consider the trustworthiness and validity of
the scientific technique or node of analysis enployed by the
proffered expert.

"Thus, a witness may qualify as an expert if he or she possesses
a background in any one of the five areas contenplated by HRE
Rul e 702: know edge, skill, experience, training, or education.”
Fukagawa, 100 Hawai ‘i at 511, 60 P.3d at 912.

The Hawai ‘i Supreme Court has identified three
determ nations that the trial court nust make before admitting
expert testinony into evidence:

(1) the witness is in fact an expert; (2) the subject matter
of the inquiry is of such a character that only persons of

skill, education, or experience in it are capable of a
correct judgment as to any facts connected therewith; and
(3) the expert testinmony will aid the trier of fact to

understand the evidence or determne a fact in issue.

State v. Toyormura, 80 Hawai ‘i 8, 26 n.19, 904 P.2d 893, 911 n. 19
(1995) (enphasis and brackets omtted) (citing Larsen v. State
Sav. & Loan Ass'n, 64 Haw. 302, 304, 640 P.2d 286, 288 (1982)).
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1. Expert witness qualifications
Wth respect to determ ning whether a witness is an
expert in a pertinent field, the suprenme court has nai ntai ned:

It is not necessary that the expert witness have the highest
possi ble qualifications to testify about a particular

matter, but the expert witness must have such skill,

knowl edge, or experience in the field in question as to make
it appear that his opinion or inference-drawi ng would
probably aid the trier of fact in arriving at the truth

Once the basic requisite qualifications are established, the
extent of an expert's know edge of the subject matter goes
to the weight rather than the adm ssibility of the
testimony.

Fukagawa, 100 Hawai ‘i at 504, 60 P.3d at 905 (ellipses omtted)
(quoting Toyonmura, 80 Hawai ‘i at 26 n.19, 904 P.2d at 911 n.19).

Stigerts testified that he had a bachelor's of science
degree in crimnal justice fromCalifornia State University,
Sacranento; had been with the Sacramento Police Departnment in
California since 1991; becane a detective with the police
departnment in 2005; and began investigating adult and child
prostitution cases in 2006 through his work with the police
departnment's vice unit and with the Federal Bureau of
| nvestigation's Child Exploitation Task Force. Stigerts
testified that he has been involved in "well over 150" cases
concerning commercial sexual exploitation, with approximately
thirty-five of those cases with solely adults and thirty cases
with both adults and children. Stigerts conducted "over 250"
interviews with prostitutes, with "[wjell over a hundred"
interview with prostitutes that were eighteen years old or ol der,
constituting adult prostitutes.® Stigerts also testified that,
as a police detective, he took classes on the subject of
commerci al sexual exploitation of children, which he stated was
relevant to adult prostitution cases because the classes taught
about the general "pinp-prostitute subculture.”

McKi nl ey argues that any experience and expertise that

8 In addition, Stigerts stated that when "an arrest is made of a

pi mp, slash, exploiter"” one of the things the vice unit or task force does is
"interview that subject." Stigerts testified that the vice unit and task
force has had several post-conviction interviews with pinmps who agreed to
speak about the way the prostitution sub-culture operates. Stigerts indicated
that he talked to pinmps about how the sub-culture operates "at |east 20
times."

10
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Stigerts had in adult prostitution was only "incidental to his
primary work in the exploitation of children[,]" and therefore he
was not an expert in the sexual exploitation of wonen. However,
Stigerts' work involving child prostitutes does not nullify his
work with adult prostitutes.

In addition to Stigerts' extensive testinony about his
experience investigating adult and child prostitution cases
separately, he testified to how the two types of prostitution
wer e indistinguishable and that the classification of a "child"
prostitute versus an "adult" prostitute was legal fiction wthout
considerable differences in real life. Stigerts testified that
t here was considerable "crossover"” between the sexual
exploitati on of wonmen and children. When the State asked
Stigerts, "lIs there a separate subculture that involves only
children as prostitutes, or are they interm xed with adults?",
Stigerts responded:

It's all intermxed. It all works pretty much the
same. There are a [sic] little differences when you're
tal king about children, especially the younger that [sic]
they are. Again, when you're talking about adult conmerci al
trafficking and [an] underaged [sic] juvenile, it's all the
same, pretty much. Everything that | had found from tal king
to either the adult -- the adult girls or the underaged
[sic] girls, whether it's the methods of recruitment, the
met hods of control, the manipulation, it's all pretty much
the same whether it's a child or an adult. And, again, |
mean, we talk about if it's 17 and 300 days old, that's a
child in the legal definition, what we deal with. And, you
know, six nonths later, that's an adult. But the things
don't change on the way that she works as a prostitute.

Based on the suprene court's standard, Stigerts
testimony was sufficient to establish hinself as an expert in the
field of comrercial sexual exploitation of wonmen. See Fukagawa,
100 Hawai ‘i at 504, 60 P.3d at 905; see also United States v.
Brooks, 610 F.3d 1186, 1195-96 (9th G r. 2010) (holding that a
detective's experience and training in child prostitution
gualified her as an "expert on the business of prostitution and
the rel ati onshi ps between pinps and prostitute"). Because the
State established that Stigerts satisfies the basic requisite
qualifications to testify as an expert, MKinley's challenges to
the extent of Stigerts' know edge of the subject area goes to the

11
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wei ght, rather than the admi ssibility, of his testinony. See
Fukagawa, 100 Hawai ‘i at 504, 60 P.3d at 905. Therefore, the
circuit court did not abuse its discretion by qualifying Stigerts
as an expert in "the area of commercial sexual exploitation of
wonen. "

2. Scope of expert testinony

McKi nl ey argues that "the public's perception of the
pi mp-prostitute subculture had changed within the | ast ten years
due to education of the communities and | aw enforcenent, hence
t he subject was not 'outside the ken or ordinary laity' that
woul d require an expert on the topic.” MKinley appears to base
his contention on the fact that the public has access to sone of
the resources Stigerts references in his Iine of work.?®
McKinley's argunent is without nerit.

Expert testinony is neant to assist the trier of fact
by providing "a resource for ascertaining truth in relevant areas
outside the ken of ordinary laity.” State v. dark, 83 Hawai ‘i
289, 298, 926 P.2d 194, 203 (1996) (quoting Batangan, 71 Haw. at
556, 799 P.2d at 51). The Hawai ‘i Suprene Court has previously
held "[t] he common experience of a jury, in nbst cases, provides

a sufficient basis for assessnment of a witness' credibility[,]"
t hus maeki ng expert testinony on a witness' credibility

i nappropriate. Batangan, 71 Haw. at 556, 799 P.2d at 51. The
court recogni zed an exception, however, in cases of sexual abuse
of children because child sexual abuse "is a particularly

nmyst eri ous phenonenon and the common experience of the jury may
represent a | ess than adequate foundation for assessing the
credibility of a young child who conpl ains of sexual abuse.” 1d.
at 557, 799 P.2d at 51 (citations and internal quotation marks
omtted). The supreme court maintained that "[c]hild victinms of
sexual abuse have exhi bited sonme patterns of behavior which are
seem ngly inconsistent with behavioral nornms of other victinms of

° During trial, Stigerts testified that he | earned about the "pinmp-

prostitute subculture"” from various resources that are available to the
general public, including books, such as "Pinmpology: The 48 Laws of the Game",
and films, such as "Pinps Up, Ho's Down" and "American Pinp."

12
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assaul t" and not ed:

While jurors may be capable of personalizing the enotions of
victims of physical assault generally, and of assessing

wi tness credibility accordingly, tensions unique to traum
experienced by a child sexually abused by a fam |y menber
have remai ned | argely unknown to the public. The routine
indicia of witness credibility—onsistency, willingness to
aid the prosecution, straight forward rendition of the
facts—may, for good reason be lacking. As a result jurors
may i npose standards of normalcy on child victimwitnesses
who consistently respond in distinctly abnormal fashion

Id. at 557, 799 P.2d at 51 (ellipsis and brackets omtted)
(quoting State v. Mran, 728 P.2d 248, 251 (Ariz. 1986)).

This court has since applied the rationale in Batangan
to uphold use of expert testinony to explain a possible reason

for a conplaining witness's recantation in cases involving abuse
of a famly nenber. See State v. Cababag, 9 Haw. App. 496, 507,
850 P.2d 716, 722 (1993) (holding that the fam |y court did not
abuse its discretion in permtting the use of an expert w tness

to testify that "at the trial of an alleged male batterer of a
woman with whom he is living, where the woman recants her
pretrial accusations that she was battered by the nmale, one
reasonabl e expl anation for the recantation is the battered
housemat e/ spouse syndrone").

Simlarly, expert testinony is appropriate in cases
i nvol ving the comrercial sexual exploitation of wonmen. 1In the
case at hand, Stigerts testified about the various ways pinps
control the wonen that work for them and expl ai ned that wonen who
prostitute may behave in counterintuitive ways. Stigerts
expl ai ned the wonen often do not seek or accept help fromlaw
enf orcenent because they fear getting in trouble, as they are
t hensel ves engaged in the illegal activities. Stigerts testified
that a lot of times the wonen who engage in prostitution do not
have anyone to turn to for help and stay in the subculture
because they have becone isolated in an unfamliar city or state.
Stigerts al so explained that a woman who prostitutes often fears
that if she seeks help fromlaw enforcenent, her pinp or those
associated with her pinp nay see her as a "snitch" and seek
retribution against her or her famly. Stigerts testified that

13
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even when wonen begin prostituting voluntarily, a lot of tines
force, fraud, or coercion "conmes into play" at some point.

Li ke cases of child sexual assault and abuse of
househol d nmenbers, the common experience of the jury represents a
| ess than adequate foundation for assessing the credibility of a
Wi tness who either currently is or previously was a part of the
"pi np-prostitute subculture.” 1In fact, other jurisdictions have
recogni zed that "the rel ati onship between prostitutes and pi nps
is not the subject of common know edge"” and, therefore, it was
appropriate for an expert to provide insight into the subculture
aiding the jury's assessnment of w tnesses' credibility. Brooks,
610 F.3d at 1196 (quoting United States v. Taylor, 239 F.3d 994,
998 (9th Cir. 2001)). Gven the nature of commercial sexua
exploitation of wonen, the circuit court did not err in allow ng

Stigerts to testify as an expert w tness.

3. Bol stering the credibility of CW

McKi nl ey argues that Stigerts' testinony inpermssibly
bol stered the credibility of CW Specifically, MKinley argues
that "[b]y informng the jurors of what Stigerts believed were
the typi cal behaviors of pinps and prostitutes, he inplicitly
vouched for [CWs] credibility in every instance where her
cl ai med behavi or or her clainms as to the actions of MKinley was
consistent with Stigerts' testinony."

| n Bat angan, the Hawai ‘i Suprene Court recogni zed that
expert testinony on any subject "carries the potential of
bol stering the credibility of one witness and conversely refuting
the credibility of another[,]" but maintained that "[s]uch
testinmony, by itself, does not render the evidence inadmssible."
Bat angan, 71 Haw. at 558, 799 P.2d at 52. Instead, "[t]he
perti nent consideration is whether the expert testinony wll
assist the jury without unduly prejudicing the defendant.” 1d.
The suprene court hel d:

[While expert testimony explaining 'seem ngly bizarre'
behavi or of child sex abuse victims is helpful to the jury
and should be adm tted, conclusory opinions that abuse did
occur and that the child victims report of abuse is
truthful and believable is of no assistance to the jury, and
t herefore, should not be adm tted.

14
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| d.

Furthernore, as this court noted in State v. Mars, 116
Hawai ‘i 125, 170 P.3d 861 (App. 2007), in the context of a child
sex abuse case:

[Tlhere is absolutely nothing wrong with expert
opi nion testinony that bolster's [sic] the credibility of
the indicted allegations of sexual abuse, e.g., the victinms
physi cal exam nation showed injury consistent with sexua
abuse, or the victims psychol ogi cal eval uation was
consi stent with sexual abuse. Establishing the credibility
of the indicted acts of sexual abuse is what the State's
case is all about and is the purpose for such expert
testimony in the first place; the fact that such testinmony
may al so indirectly, though necessarily, involve the child's
credibility does not render it inadm ssible.

What is forbidden is expert opinion testimny that
"directly addresses the credibility of the victim" i.e.
"I believe the victim | think the victimis telling the
truth,"e or expert opinion testimony that inplicitly goes to
the ultimate issue to be decided by the jury, when such
issue is not beyond the "ken"e of the average juror, i.e.,
"In my opinion, the victimwas sexually abused."” Although
the distinction may seem fine to a |layman, there is a world
of legal difference between expert testimony that "in ny
opinion, the victinm s psychol ogi cal exam was consistent with
sexual abuse,"+and expert testinony that "in my opinion, the
victimwas sexually abused.” In the first situation, the
expert |l eaves the ultimte issue/conclusion for the jury to
decide; in the second, the weight of the expert is put
behind a factual conclusion which invades the province of
the jury by providing a direct answer to the ultimate issue
was the victim sexually abused?

116 Hawai ‘i at 140, 170 P.3d at 876 (enphases added) (quoting
Qdomyv. State, 531 S.E.2d 207, 208-09 (Ga. C. App. 2000)).

Here, unlike in Batangan, Stigerts' testinony did not
usurp the function of the jury or exceed the scope of perm ssible
expert testinony. During McKinley's trial, Stigerts did not
testify to the believability of CWnor did he testify about
McKinley's culpability. Stigerts' testinony was based on his own
expertise and experiences, and his testinony provided general
background i nformati on about the nature of the "pinp-prostitute
subcul ture", thus leaving the ultimte conclusions for the jury
to determine. Stigerts' testinony was admtted to help the jury
judge the credibility of CWand was not unduly prejudicial
agai nst McKinley, therefore, Stigerts' testinony was perm ssible.
B. Prosecutorial M sconduct

McKi nl ey argues that his conviction should be reversed
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because the State conmtted prosecutorial msconduct during its
closing argunent by "(1) using the inflammatory and prej udici al
term'sex trafficking' to describe MKinley' s alleged conduct;

(2) conparing the actions of McKinley to slavery; and (3) telling
the jurors to consider that [CW was 'sonebody's daughter, she's
sonebody's friend, she's a nother, she's a wonan, she is a

per son

Wth regard to the prosecution's closing argunent, a
prosecutor is "permtted to draw reasonable inferences from
the evidence and wide latitude is allowed in discussing the
evidence. It is also within the bounds of legitimte
argument for prosecutors to state, discuss, and comment on
the evidence as well as to draw all reasonable inferences
fromthe evidence."

Rogan, 91 Hawai ‘i at 412, 984 P.2d at 1238 (quoting State v.
Quitog, 85 Hawai ‘i 128, 145, 938 P.2d 559, 576 (1997)).

1. Characterizing case as a "sex trafficking"” case

McKi nl ey argues that by characterizing the case as a
"sex trafficking" case, the State m sstated the |law and m sl ed
the jury into believing that "MKinley was involved in acts
beyond the conduct allegedly supporting the pronoting prostitute
charge.” MKinley argues that the term"'sex trafficking
i ncludes prostitution, but also [includes] other types of conduct
such as pornography or sexual performances that were not at issue
in this case."

During closing argunments, the State stated:

So essentially what this case is about, this case is
about sex trafficking. Sex trafficking is alive and well in
Hawai i . Many of you probably haven't heard much of it, but
this case was really an opportunity to hear about a very
di fferent part of the comunity, which is the pinmp
prostitution or the pinp prostitute world

Asi de from what we already know about prostitution --
I think nost people would think about streetwal kers or they
think about escort services, maybe even massage parl ors. |

mean, that is the general concept that | think nost people
have when we tal k about prostitution, but this case really
is so much nore than that. It is far nore than just what we

see, what we may have conmmon knowl edge of, because it gave
us a glinmpse into the world of prostitution and really what
happens behind the scenes with the people that are involved
init -- the pinps, the prostitutes, and the people that
they associate with.

Really, when we talk about sex trafficking, we're
tal ki ng about forced prostitution. I think what we al
heard from the expert was generally that it can come in two
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forms, yeah. W¢th an adult, it involves forced
prostitution, and it also can involve prostitution of
persons under the age of 18, which is not our case at all

so really what we're tal king about is forced prostitution in
this case.

So sex trafficking is, generally speaking, it is
codified in our penal code under very specific sections. It
is called advancing prostitution or promoting prostitution,
and you read all the instructions that the judge gave you
but 1'm just going to go through these really quickly.

(Enmphases added.)

The State then went on to describe the | egal elenents
of pronoting prostitution, while characterizing the offenses as
"fornf{s] of sex trafficking":

Pronoting Prostitution in the First Degree. A person
commts the offense of Promoting Prostitution in the First
Degree if he knowi ngly advances by conmpelling or inducing a
person by force, threat, fraud, or intimdation, to engage
in prostitution; or it can be profits fromthe advancenent
of prostitution by another who conmpels or induces another by
force, fraud, intimdation, to engage in prostitution

Pronoting Prostitution in the Second Degree, another
formof sex trafficking, a person commits the offense of
Second Degree Pronoting Prostitution if he knowi ngly
advances or profits from prostitution.

Now, here, it's really inmportant for you to realize
that the difference between Pronmoting | and Promoting Il is
the coersive [sic] elenment. Promoting | requires force
fraud, threat, or intimdation. Pronmoting Prostitution in
t he Second Degree does not require that, so you should not
consider that if you're |l ooking at Promoting Prostitution in
the Second Degree, and that is specifically to [Bruce].!

So that is a really inportant distinction to make between
the two offenses.

Advanci ng prostitution, the definition is out there.
Really, ultimtely, what you need to know is that a person
causes or aids a person to commt or engage in prostitution
Al'l you have to do is cause or aid. You can go through the
rest of the definition, but causing or aiding someone to
engage in prostitution. Doesn't require being a manager or
havi ng somebody enpl oyed. It really is just aiding them or
causing themto engage in prostitution.

Profits from prostitution, essentially, you just
profit fromthe proceeds of prostitution. That's what the

10 Al t hough the State directed its pronoting prostitution in the

second degree remarks towards Bruce al one, we note that the State's remarks
were also relevant to MKinley. Before cl osing arguments began, the circuit
court instructed the jury that, if they found MKinley not guilty of pronoting
prostitution in the first degree, they remained tasked with determ ning

whet her he was guilty of the lesser included offense of promoting prostitution
in the second degree.
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definition is. That's what you should go through.

So these are very inportant, but the distinction
really is in Pronoting | and Promoting Il and the coercive
element in it.

Because McKinley did not object to the State's repeated
use of the term"sex trafficking" at trial, we review the all eged
errors for plain error. See State v. Waki saka, 102 Hawai ‘i 504,
513, 78 P.3d 317, 326 (2003) ("If defense counsel does not object
at trial to prosecutorial msconduct, this court nmay nevert hel ess

recogni ze such m sconduct if plainly erroneous.”). "[Appellate
courts] may recognize plain error when the error commtted
affects substantial rights of the defendant.” 1d. (quoting State

v. Cordeiro, 99 Hawai ‘i 390, 405, 56 P.3d 692, 707 (2002)).
M sstatenments of the |law during closing argunents may constitute
prosecutorial msconduct if prejudicial. See State v. Espiritu,
117 Hawai ‘i 127, 142-44, 176 P.3d 885, 900-02 (2008).

In its answering brief, the State argues that the term
"sex trafficking"” is interchangeable with the applicable offense
of "pronoting prostitution” because, based on its plain nmeaning,
the definition for "sex trafficking" and the | egal definition of
“pronoting prostitution” have simlar neanings. The term "sex
trafficking" is atermof art with differing | egal definitions
based on one's jurisdictions. Conpare N Y. Penal Law § 230. 34
(McKi nney 2007) (listing a nunber of acts that constitute "sex

trafficking,” including intentionally advancing or profiting from
prostitution by "unlawfully providing to a person who is
patroni zed, with intent to inpair said person's judgnent . . . a

narcotic drug or a narcotic preparation”) with Mnn. Stat.

8§ 609. 321 (2011) (defining "sex trafficking" as "(1) receiving,
recruiting, enticing, harboring, providing, or obtaining by any
means an individual to aid in the prostitution of the individual;
or (2) receiving profit or anything of value, know ng or having
reason to know it is derived froman act described in clause
(1)"); see also G A Res. 55/25, annex Il, "Protocol to Prevent,
Suppress and Punish Trafficking in Persons, Especially Wnen and
Chil dren, supplenenting the United Nations Convention agai nst
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Transnational Organized Crime" (Jan. 8, 2001) ("' Trafficking in
persons' shall mean the recruitnent, transportation, transfer,
har bouri ng or recei pt of persons, by nmeans of the threat or use
of force or other forms of coercion, of abduction, of fraud, of
deception, of the abuse of power or of a position of

vul nerability or of the giving or receiving of paynents or
benefits to achieve the consent of a person having control over
anot her person, for the purpose of exploitation."). Black's |aw
dictionary defines "sex trafficking”" as "[t]he act or practice of
recruiting, harboring, transporting, providing, or procuring a
person, or inducing a person by fraud, force, or coercion, to
performa sex act for pay." Black's Law Dictionary 1584 (10th
ed. 2014).

During the tinme of McKinley's trial, Hawai ‘i courts had
not defined "sex trafficking” nor did the Hawaii Revi sed Statutes
contain a "sex trafficking" offense. Nevertheless, Hawai ‘i |aw
and case | aw contained references to the term"sex trafficking"
or "human trafficking"” in the context of "pronoting prostitution”
of fenses, nmuch like howthe State used the termduring its
closing argunent. See State v. Vaimli, 135 Hawai ‘i 492, 494,

353 P.3d 1034, 1036 (2015) (describing the case as arising from
defendant's "convictions for sex trafficking related crines based
on his conduct as a pinp for the conplaining wtness" where the
def endant was charged with ki dnapping, terroristic threatening in
the first degree, pronoting prostitution in the first degree, and
carrying or use of a firearmin the conm ssion of a separate
felony); see also HRS § 706-650.5(3) (2014 Repl.) (establishing a
"human trafficking victimservices fund" to provide services to
"victims of trafficking related to crines under part | of chapter
712[,]" which is the "Prostitution and Pronoting Prostitution”
statute). G ven that Hawai ‘i had not defined "sex trafficking"

at the tinme of McKinley's trial? and that commobn use indicates

11

In 2016, the governor of Hawai ‘i signed into | aw Act 206, which defined
"sex trafficking" as having the same meaning as the definition of pronoting
prostitution in the first degree, as defined under HRS § 712-1202. H. B.
1902, H.D. 2, S.D. 1, C.D. 1, 28th Leg., Reg. Sess. (2016).
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that the termis generally related to "pronoting prostitution,”
we decline to viewthe State's use of the termas plain error.

Furthernore, even if assum ng arguendo the State's use
of the term"sex trafficking" was erroneous, MKinley's
prosecutorial m sconduct argunent is still without nerit. The
nature of the State's conduct indicates that, notw thstanding
the all eged erroneous use of the term"sex trafficking," the
state asserted the correct |egal elenents of the pronoting
prostitution in the first degree offense. Furthernore, the
State repeatedly asserted its belief that the term "sex
trafficking" meant "forced prostitution” and that under Hawai ‘i
law "sex trafficking"” was referred to as "pronoting
prostitution.”™ In fact, MKinley's owmn defense counsel used the
term"sex trafficking"” during closing remarks in reference to
McKi nl ey being "in charge" of CW as opposed to CWacting as an
"i ndependent prostitute,” which places the term "sex
trafficking" within the proper analytical framework for
Pronoting prostitution in the first degree:

Ladi es and gentlemen, the State wants you to believe,
they stood right here and they said this is about sex
trafficking with [ McKinley] in charge. It's not about sex
trafficking by [MKinley]. It's about independent
prostitutes, an independent prostitute who is telling you
lies for whatever reason.

In addition, the circuit court's jury instructions
i ncluded the correct elements of pronoting prostitution in the
first degree, further supporting a conclusion that the jury was
not msled by the alleged error. See State v. Mahoe, 89 Hawai ‘i
284, 290, 972 P.2d 287, 293 (1998) ("Argunents of counsel
generally carry less weight with a jury than do instructions
fromthe court.” (quoting Boyde v. California, 494 U S. 370, 384
(1990))). Gven the context of the State and McKinley's
congruous use of the term"sex trafficking," the circuit court's
correct recitation of the elenments of pronoting prostitution in
the first degree, and the State's case agai nst McKinley, even if
assum ng arguendo use of the term"sex trafficking" was

erroneous, the State's use was harnmn ess.
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2. Comments about a tine "where people were owned"
McKi nl ey contends the State comm tted prosecutoria
m sconduct when it stated:

The fact of the matter is that they treated her |ike she
was property. And the odd thing about it is that it's as
if this all happened, |ike, back in the 1700's, 1800's,

where we owned people, where people were owned and
di srespected and made to do things that they didn't want to
do.

But this crime happened in 2014, 2014, and we, as a
soci ety, have evolved, you would think, but not to these
two gentlemen here.

McKi nl ey argues that the State's conments "were an obvi ous
reference to slavery, which took place in Anerica in the 18" and
19'" centuries." Furthernore, MKinley argues that "[g]iven the
hi story of slavery and the atrocities associated with it, the
[State's] conparison of McKinley's actions to the systematic
subj ugation of an entire race of people was highly inflanmatory
and prejudicial."

"[C] 1 osing argunent affords the prosecution (as well
as the defense) the opportunity to persuade the jury that its
theory of the case is valid, based upon the evidence adduced and
all reasonable inferences that can be drawn therefrom" Rogan,
91 Hawai ‘i at 413, 984 P.2d at 1239 (citing Quitog, 85 Hawai ‘i at
145, 938 P.2d at 576). The State's theory of the case was that
McKi nl ey used the threat of violence to force CWto conti nue
prostituting against her will and treated CWas his "property,"”
a characterization that CWintroduced herself. The State's
comments may have alluded to the practice of slavery but they
did not highlight racial differences, cf. State v. Shabazz, 98
Hawai ‘i 358, 379-82, 48 P.3d 605, 626-29 (App. 2002) (holding
that the State commtted prosecutorial m sconduct when it
repeatedly referred to the conplaining witness as a "young | ocal
worman” and the defendants as "six African-American mal es” where
race was not a relevant factor), nor did they appeal to the
raci al prejudices of the jury; cf. Rogan, 91 Hawai ‘i at 412-15,
984 P.2d at 1238-41 (holding that the State's comments that the
def endant was as a "black, mlitary guy was an i nproper
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enoti onal appeal that could foreseeably have inflaned the
jury"). Instead, the State's comments were neant to
characterize the nature of McKinley's alleged acts based on the
evi dence the State presented in support of its theory of the
case and in a manner that was relevant to McKinley' s charge of

pronoting prostitution in the first degree. |In fact, the Ninth
Circuit Court of Appeal has acknow edged the simlarities
bet ween forced prostitution and slavery. See Coyote Pub., 1nc.

v. Mller, 598 F. 3d 592, 600 (9th Cr. 2010) ("The federa

gover nment acknow edges the |ink between prostitution and
trafficking in wonen and children, a form of nodern day
slavery."). The State's suggestion that MKinley's treatnment of
CWwas akin to a formof nodern day slavery was not erroneous
and, therefore, did not constitute prosecutorial m sconduct.

See State v. Kiakona, 110 Hawai ‘i 450, 458, 134 P.3d 616, 624
(App. 2006) (holding that because the prosecutor's conments were
not inproper, there was no prosecutorial msconduct); see also
State v. Schnabel, 127 Hawai ‘i 432, 452, 279 P.3d 1237, 1257
(2012) (determ ning whether the prosecutor's statenents anmounted
to m sconduct before determ ning whether the m sconduct was

harm ess) .
3. Referring to CWas "sonebody's
daughter, . . . sonebody's friend, . . . a
nother, . . . a wonman, . . . a person”

McKi nl ey al so contends the State conmitted

prosecutorial m sconduct when it stated:

But this crime happened in 2014, 2014, and we, as a
soci ety, have evolved, you would think, but not to these
two gentlemen here. They didn't see her as anything nore
than a piece of property to pass around, to mstreat, to
hum liate, intimdate, beat, and force. That is how they
vi ewed her, that is how they treated her. But she's not a
pi ece of property. I mean, she's somebody's daughter
she's sonmebody's friend, she's a nother, she's a woman, she

is a person, and she deserves to be treated properly --

(Enphasis added.) Citing to Rogan, MKinley argues the State's
coment inperm ssibly "induced the jurors to render a verdict
based on their synpathy or enotions[,]" instead of the evidence
and the | aw.
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I n Rogan, Rogan was charged with three counts of
sexual assault in the first degree and five counts of sexua
assault in the third degree. Rogan, 91 Hawai ‘i at 409, 984 P.2d
at 1235. The twel ve-year-old conplaining witness testified she
invited Rogan, who was twenty-one on the day in question, to her
famly home while her nother and stepfather were away. 1d. She
al | eged that Rogan subjected to her to various acts of sexua
contact and penetration until the conplaining wtness's nother
came honme and interrupted Rogan. [d. Rogan's testinony
paral |l el ed the conplaining witness's, except he denied that any
sexual contact or penetration took place. 1d. at 410-11, 984
P.2d at 1236-37. During rebuttal argunent, the prosecutor told
the jury:

There was one thing [that defense counsel mentioned] about,
you know, it was the parents who wanted the conviction and
somehow [the conpl ai ning witness] was coached. Yeah, you
can bet the parents wanted a conviction. This is every

not her's ni ght mare. Leave your daughter for an hour and a
hal f, and you wal k back in, and here's sonme black, mlitary
guy on top of your daughter.

Id. at 412, 984 P.2d at 1238 (enphasis added). Rogan noved for
a mstrial based on prosecutorial msconduct, which the circuit
court denied. 1d. at 411, 984 P.2d at 1237. Rogan was

convicted of four counts of unlawful sexual contact, either as

charged or as |esser included offenses. |d.
On appeal, the Hawai ‘i Suprene Court noted in Rogan,
t hat :

Argunments that rely on racial, religious, ethnic

political, economic, or other prejudices of the jurors
introduce into the trial elements of irrelevance and
irrationality that cannot be tolerated. Of course, the nere
mention of the status of the accused as shown by the record
may not be inproper if it has a legitimte bearing on some
issue in the case, such as identification by race. But
where the jury's predisposition against some particular
segment of society is exploited to stigmatize the accused
or the accused witnesses, such argunment clearly trespasses
t he bounds of reasonable inference of fair comment on the
evi dence. Accordingly, many courts have denounced such
appeals to prejudice as inconsistent with the requirenent
that the defendant be judged solely on the evidence

Rogan, 91 Hawai ‘i at 413, 984 P.2d at 1239 (quoting the 1979
Comment ary, ABA Prosecution Function Standard 3-5.8(c) (3d ed.
1993)). The suprene court held that "Rogan's race was not a
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legitimate area of inquiry inasnuch as race was irrelevant to

t he determ nation of whether Rogan commtted the acts charged”
and, therefore, "the deputy prosecutor's reference to Rogan as a
"black, mlitary guy' was an inproper enotional appeal that
coul d foreseeably have inflamed the jury.” Rogan, 91 Hawai ‘i at
414, 984 P.2d at 1240. The suprene court al so addressed the
prosecutor's characterization of Rogan's all eged conduct as
"every nother's nightmare":

The deputy prosecutor's inflanmtory reference to Rogan's
race was further conpounded by the statement that the
incident was "every nother's nightmare," which was a

bl atantly i nmproper plea to evoke sympathy for the
Conmpl ai nant's nother and represented an inplied invitation
to the jury to put themselves in her position. Like the
deputy prosecutor's reference to Rogan's race, the "every
not her's ni ghtmare" comment was not relevant for purposes
of considering whether Rogan comm tted the acts charged

| d.

Based on the suprene court's holding in Rogan, we hold
that the State's reference to CWas "sonebody's
daughter, . . . sonebody's friend, . . . a nother, . . . a
woman, " whil e perhaps true and supported by the evidence, was
not a legitimte area of inquiry and thus constituted an
i nproper plea that could have inflamed the jury. See id. CWs
status as a daughter, friend, nother, and wonman was not a
di sputed fact at trial and was not relevant to whether MKinley
was guilty of pronoting prostitution in the first degree. Cf.
Ki akona, 110 Hawai ‘i at 459, 134 P.3d at 625 (holding that a
prosecutor's references to "turf," "locals" and "haole tourists"
during closing remarks were relevant to the defendant's notive
and, therefore, did not constitute prosecutorial m sconduct).

Li ke the prosecutor's conmments in Rogan, the State's
comment on CWs status represented an inplied invitation for the
jury to place thenselves in CWs position evoking synpathy for
her, thus enticing the jury to render a decision based on
irrelevant facts. See Rogan, 91 Hawai ‘i at 414, 984 P.2d at
1240; see also Doe v. McCurdy, 86 Hawai ‘i 93, 127, 947 P.2d 961,
995 (App. 1997) (noting that argunments urging jurors "to place
t henmsel ves or nenbers of their famlies or friends in the place
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of a person who has been of fended and to render the verdict as
if they or either of themor a nenber of their famlies or
friends were simlarly situated” are considered inproper
(brackets and internal quotation mark omtted), rev'd in part on
other grounds, Ditto v. MCurdy, 86 Hawai ‘i 84, 947 P.2d 952
(1997)). Because the State's remark invited the jury to render

a verdict based on facts irrelevant to whether MKinl ey was
guilty or innocent of the offenses charged, the State's comment
was i nproper and constituted prosecutorial msconduct. Cf.
State v. Pacheco, 96 Hawai ‘i 83, 95-97, 26 P.3d 572, 584-86
(2001) (holding that the prosecutor's characterization of the

def endant as an "asshol e" constituted prosecutorial m sconduct
because it was irrelevant to his guilt and "could only have been
calculated to inflanme the passions of the jurors and to divert
them by injecting an issue wholly unrelated to [the
defendant's] guilt or innocence into their deliberations, from
their duty to decide the case of the evidence.").

Consi dering the context of the State's inproper
remark, the first factor in our harm ess analysis, the "nature
of the conduct,” weighs in favor of MKinley. See Rogan, 91
Hawai ‘i at 414, 984 P.2d at 1240; cf. Schnabel, 127 Hawai ‘i at
452, 279 P.3d at 1257 (considering the context of the
prosecutor's use of the term"nmunbo junbo" to determ ne that the

prosecutor comm tted prosecutorial m sconduct during closing
argunents); State v. Meyer, 99 Hawai ‘i 168, 172, 53 P.3d 307,
311 (App. 2002) (holding that the prosecutor's reference to a
| aw school professor during closing argunents, which the

def endant argued exploited the prosecutor's personal know edge,
was "trivial and insignificant in the context of this case").
As to the second factor, "a prosecutor's inproper
remar ks are generally considered cured by the court's
instructions to the jury, because it is presuned that the jury
abi ded by the court's adnonition to disregard the statenent.”
Rogan, 91 Hawai ‘i at 415, 984 P.2d at 1241 (quoting State v.
MGiff, 76 Hawai ‘i 148, 160, 871 P.2d 782, 794 (1994)).
Al t hough McKinley objected to the State's coments, the circuit
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court overruled his objection and did not give a curative
instruction. Therefore, this factor also weighs heavily in
favor of McKinley. See Rogan, 91 Hawai ‘i at 415, 984 P.2d at
1241.

The last factor that we nust consider in determning
whet her the error was harm ess is the strength/weakness of the
evi dence agai nst McKinley. See Rogan, 91 Hawai ‘i at 415, 984
P.2d at 1241. Sone factors that appellate courts have
consi dered when determ ning the strength of conviction is the
nunber of wi tnesses who testified against the defendant and the
forensi c evidence supporting prosecution. See id. (citing State
v. Ganal, 81 Hawai ‘i 358, 377, 917 P.2d 370, 389 (1996)).

Here, the main witnesses called to testify to
McKinley's cul pability were CW called by the State; Stewart,
anot her femal e who engaged in prostitution with CW called by
McKi nl ey; and Bruce, who testified on his own behalf. CWand
Stewart gave conflicting testinmonies, with CWtestifying that
she was forced to prostitute out of fear of physical harmfrom
McKinley and Stewart essentially testifying that CWengaged in
prostitution on her own volition, with no encouragenent from or
benefit to McKinley. Furthernore, the State's video of MKinley
hitting CWdoes not conclusively inplicate McKinley on his
pronoting prostitution in the first degree charge. CWcould not
testify to what notivated McKinley to do what he did, although
the State's |ine of questioning suggested that MKinley was
upset because CWdid not respond to clients | ooking for a
prostitute, and Bruce and Stewart both testified that the
i ncident occurred because Stewart believed CWwas taking her
noney. Therefore, like in Rogan, we cannot say that the State's
evi dence was so overwhel mng as to outwei gh the inflamuatory
effect of the State's comments during closing argunent. See
Rogan, 91 Hawai ‘i at 415, 984 P.2d at 1241.

Because the relevant factors for our prosecutorial
m sconduct anal ysis wei gh heavily against the State and in favor
of McKinley, we hold the State's remarks coul d possi bly have
contributed to MKinley's conviction and, therefore, were not
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harm ess beyond a reasonabl e doubt.
C. Doubl e Jeopardy

Once an appel late court determnes that the State's
prosecutorial m sconduct was not harm ess, the appellate court
nmust determ ne whet her the doubl e jeopardy clause of the Hawai ‘i
Constitution bars reprosecution of the defendant. Rogan, 91
Hawai ‘i at 416, 984 P.2d at 1242. |n Rogan, the Hawai ‘i Suprene
Court hel d:

Accordingly, we hold, under the double jeopardy cl ause of
article I, section 10 of the Hawai ‘i Constitution, that
reprosecution of a defendant after a mstrial or reversa
on appeal as a result of prosecutorial m sconduct is barred
where the prosecutorial m sconduct is so egregious that,
froman objective standpoint, it clearly denied a defendant
his or her right to a fair trial. In other words, we hold
that reprosecution is barred where, in the face of

egregi ous prosecutorial m sconduct, it cannot be said
beyond a reasonabl e doubt that the defendant received a
fair trial.

|d. at 423, 984 P.2d at 1249 (footnotes onmtted).
The Rogan court noted and enphasi zed:

[ T] he standard adopted for purposes of determ ning whether
doubl e jeopardy principles bar a retrial caused by
prosecutorial m sconduct requires a much higher standard
than that used to determ ne whether a defendant is entitled
to a new trial as a result of prosecutorial m sconduct.
Doubl e jeopardy principles will bar reprosecution that is
caused by prosecutorial m sconduct only where there is a

hi ghly prejudicial error affecting a defendant's right to a

fair trial and will be applied only in exceptiona
circumstances such as the instant case. By contrast,
prosecutorial m sconduct will entitle the defendant to a

new trial where there is a reasonable possibility that the
error conpl ai ned of m ght have contributed to the
conviction (i.e., the error was not "harm ess beyond a
reasonabl e doubt").

Id. at 423 n.11, 984 P.2d at 1249 n. 11 (enphasis and citation
omtted). Here, the State's remarks were not harm ess beyond a
reasonabl e doubt, but they also did not constitute an
"exceptional circunstance." Because the State's coments did
not rise to the | evel of egregi ousness necessary for double

j eopardy to bar the reprosecution of MKinley, we vacate and
remand his case for a newtrial consistent with this opinion.

Cf. Shabazz, 98 Hawai ‘i at 383, 48 P.3d at 630 (holding that the
prosecution's statenments referring to the conplaining wtness as
a "young |l ocal woman" and the defendants as "six African-
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American mal es" did not "r[i]se to that pinnacle of
egr egi ousness that bars reprosecution”); Rogan, 91 Hawai ‘i at
424, 984 P.2d at 1250 (holding that the prosecution's statenent
that "it was 'every nother's nightnmare' to find 'sonme bl ack,
mlitary guy on top of your daughter'"™ was so egregious that
doubl e jeopardy barred reprosecution of Rogan).
V. CONCLUSI ON

Therefore, the May 5, 2015 "Judgnent of Conviction and
Sentence" and the May 5, 2015 "M ttinus; Warrant of Comm tnent
to Jail"” both entered in the Crcuit Court of the First Crcuit
are vacated and this case is remanded for a new trial consistent
with this opinion.

DATED: Honol ul u, Hawai ‘i, August 31, 2016.

On the briefs:

Benjamin R C. lgnacio
(Hawk, Sing & Ignacio) Presi di ng Judge
f or Def endant - Appel | ant .

Sonja P. McCullen

Deputy Prosecuting Attorney

City and County of Honol ul u Associ at e Judge
for Plaintiff-appellee.

28





