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NO. CAAP-14-0001371
I N THE | NTERVEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘I
JUVYLYN EA BANTOLI NA, Plaintiff-Appellant, v.
MARC B. BANTOLI NA, Def endant - Appel | ee
APPEAL FROM THE FAM LY COURT OF THE FIRST CIRCU T
(FC-D NO 10-1-6774)

MEMORANDUM OPI NI ON
(By: Nakanmura, C.J., and Leonard and Reifurth, JJ.)

In this post-divorce decree proceeding, Plaintiff-
Appel I ant Juvylyn Ea Bantolina ("Mther") appeals fromthe
Novenber 20, 2014 "Order Re: Mdtion and Decl aration for Post-
Decree Relief, Filed July 21, 2014" ("Novenber 20, 2014 Order")
entered by the Famly Court of the First Grcuit ("Famly
Court"),¥ which directed Mother to reinburse Defendant-Appell ee
Marc B. Bantolina ("Father") the anmount of $10, 164.00 for 44-
mont hs of child support paynments Mother had received, with such
anount to "be used towards the subject child s . . . educational
expenses/ costs. " We affirmin part, reverse in part, and remand
for entry of an order directing reinbursenent of child support
paynments consistent with this opinion.

l. BACKGROUND

Mot her and Father were married from March 1988 unti |
January 31, 2011. At the tine of their divorce, the couple had
one mnor son, born July 19, 1995 ("Child"), whose financi al

v The Honorable Gale L.F. Ching presided.
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support is the subject of this action. The "Decree Ganting
Absol ute Divorce and Awardi ng Child Custody" ("D vorce Decree")
reflects that Mbther and Father were initially awarded joint

| egal and physical custody, and states, "It is the intention of
the parties that the [Child] wll spend equal tinme with the
parties." The Divorce Decree ordered Father to pay $231.00 per
month in child support to Mother, and states that such support

shall continue uninterrupted if said child continues his
education post high school on a full-time basis at an
accredited coll ege or university, or in a vocational or trade
school, and shall continue until said child' s graduation or
attai nment of the age of twenty-three (23) years, whichever
event shall first occur.

Not wi t hst andi ng the equal tinme sharing agreenent, both parties
concede that the Child resided primarily with Father fromthe
effective date of the divorce. Neither party appealed fromthe
Di vorce Decree.

On July 21, 2014, Father filed a "Mtion and
Decl aration for Post-Decree Relief" ("Mtion"), which stated that
the Child had been living with Father since January 31, 2011 and
asked the Fam |y Court to grant Father sole physical custody of
the Child and to nodify child support to require paynents by
Mot her —+at her than Father. The Mdtion al so requested that Father
be reinbursed for all of his past child support paynents to
Mot her because, he argued, Mther did not apply that noney
towards the Child' s expenses in accordance wth the Divorce
Decr ee.

The Fam |y Court heard the Mdtion on Septenber 24,
2014. Al though both parties were present, neither party
testified, and Father's attorney failed to explain why his client
wai ted over three years to file the Mtion although the Child had
apparently been residing with Father since the divorce. Rather,
Father's attorney told the court: "W are not asking for past due
child support. W are just asking for [Mdther] to return what
she collected wongfully."

Subsequently, the Fam |y Court entered a post-decree
order on Novenber 3, 2014 ("Novenber 3, 2014 Order"), which
grant ed Fat her sole | egal and physical custody of the Child for
child support purposes, term nated Father's child support
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obligation as of July 21, 2014—+the date of Father's Modti on—and
ordered Mdther to pay child support to Father once the
Chil d—+hen, a 19-year-old part-time student—enrolled in college
full-time. The request to have previously paid child support
returned to Father was taken under advisenent, and after
considering the nmenoranda in support of and in opposition to the
request, the Famly Court issued its Novenber 20, 2014 O der
ruling favorably on Father's request and ordered Mther to
rei nburse Father for forty-four nonths of child support paynents
(from January 2011 to Septenber 2014) totaling $10,164.00. In
support of its decision, the Famly Court found that Mt her
"continued to fraudulently accept child support nonies which were
not used for the benefit of the mnor child" and "failed to
establish the defenses of |aches and/or estoppel

Mot her tinely filed her Decenmber 18, 2014 Notice of
Appeal fromthe Novenber 20, 2014 Order, thereby giving this
court jurisdiction to review both the Novenber 3, 2014 Order and
t he Novenber 20, 2014 Oder. Haw. Rev. Stat. 8§ 571-54 (2006), §
641-1(a) (Supp. 2013).

[1. PO NTS OF ERROR
On appeal, Mther alleges? that:

(A) "The Famly Court erred by retroactively nodifying
Father's child support obligation beyond July 21, 2014,
the date Father filed his [Mtion]";

(B) "The Famly Court violated 45 Code of Federa
Regul ations [("C.F.R ")] 303.106 by permtting a child
support obligation to be retroactively nodified";

(G "The Famly Court erred by awardi ng custody of an adult
in a Divorce case";

(D) "The Famly Court erred by failing to tinely file
Fi ndi ngs of Fact and Conclusions of Lawin this matter
(not in Record on Appeal)"; and

(E) "The Court Reporter has erred by falllng
Hawai i Rul es of Appellate Procedure [("HRA
10(f) (no transcript in Record)"

< Mot her's points of error are reordered for clarity.
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I11. STANDARD COF REVI EW

Fam |y Court Deci sions

Generally, the fam |y court possesses wi de discretionin

maki ng its decisions and those decisions will not be set aside
unl ess there is a manifest abuse of discretion. Thus, [an
appell ate court] will not disturb the famly court's decisions

on appeal wunless the famly court disregarded rules or
principles of law or practice to the substantial detriment of
a party litigant and its decision clearly exceeded t he bounds
of reason.

Kaki nam v. Kakinam , 127 Hawai ‘i 126, 136, 276 P.3d 695, 705
(2012) (quoting Fisher v. Fisher, 111 Hawai ‘i 41, 46, 137 P.3d
355, 360 (2006)). "Furthernore, the burden of establishing abuse
of discretion is on appellant, and a strong showing is required
to establish it." Ek v. Boggs, 102 Hawai ‘i 289, 294-95, 75 P.3d
1180, 1185-86 (2003) (quoting Lepere v. United Pub. Wrkers,

Local 646, 77 Hawai ‘i 471, 474 n.5, 887 P.2d 1029, 1032 n.5
(1995)) (internal quotation marks and brackets omtted).

V. DI SCUSSI ON

A Order regarding Father's past child support paynents
In Mother's first point of error, she clains that

"[t]he Fam |y Court erred by retroactively nodifying Father's
child support obligation beyond July 21, 2014, the date Father
filed his [Motion]". Mther argues that nodifications to child
support obligations "nust be entered as an order of the court”
and that decisions fromother jurisdictions denonstrate that
di vorce judgnents including future support paynents are final and
thus, ""until [a requested] nodification [to that judgnent] has
been ordered, the decree is entitled to enforcenent as originally
entered,’ Dent v. Casaga . . , 208 NW 2d 734, 737 (1973)
: ." Furthernore, she observes that Hawaii courts have held
that child support orders "may not be nodified retroactively."”
Vitali v. Hauen-Linkilde, No. 30405, 2012 W 5288815, *1 (Hawai ‘i
App. Cct. 25, 2012) (citing Smith v. Smth, 3 Haw. App. 170, 174,
647 P.2d 722, 725 (1982); Lindsey v. Lindsey, 6 Haw. App. 201,
204, 716 P.2d 496, 499 (1986); Contra Costa Cty. ex rel. Tuazon
v. Caro, 8 Haw. App. 341, 352, 802 P.2d 1212, 1217 (1990); State
of Wash. ex rel. G bson v. G bson, 8 Haw. App. 304, 313, 800 P.2d
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1011, 1015 (1990)). W agree.

Paynents nade between July 2014 and Septenber 2014

As a prelimnary matter, we note that the Famly
Court's decision to nodify Father's child support obligation,
retroactive to the date Father filed his Mtion, was proper.
| ndeed, under Hawaii Revised Statutes ("HRS") 8§ 580-47(d) (2006),

Upon the notion of either party supported by an
affidavit setting forth in particular a material change in the
physical or financial circumstances of either party, or upon
a showi ng of other good cause, the moving party . . . may be
granted a hearing. . . . The court, upon such a hearing, for
good cause shown may anmend or revise any order .

Here, the Divorce Decree included an equal tine-sharing agreenent
bet ween Fat her and Mt her that was, apparently, never foll owed.
In his nmenmorandum in support of the Mdtion, for exanple, Father
states that the "[C]hild resided and continues to reside with

[ Father] and no equal tine sharing between [Mther] and [ Father]
occurred fromthe effective date of the divorce.”" And in her
declaration in response to the Mdtion, Mther simlarly admts
that "[the Child] has physically resided with [Father] since the
date of the divorce on January 31, 2011 to present[ and the
Child] would visit with [Mother] an average of twice a week." As
such, the suns paid by Father to Mdther were cal cul ated under the
Chil d Support Cuidelines based on the assunption that the parties
woul d share physical custody. These facts are sufficient to
support the Famly Court's decision to nodify Father's child
support obligation under HRS § 580-47(d)—-but only back to the
date Father filed his Mdtion. See DeMello v. DeMello, 87 Hawai ‘i
209, 213-14, 953 P.2d 968, 972-73 (App. 1998) (noting that HRS §
580-47(d) "requires a party requesting a change in child support
to all ege and prove a change in circunstances[,]" and hol di ng
that the court did not err "when it ordered the support
obligation to be retroactive to . . . the date of the filing of
the notion to anmend child support”); see also Sussman v. Sussnan,
No. 30407, 2013 W. 6472277, at *3 (Hawai ‘i App. Dec. 10, 2013)
(noting that "famly courts are afforded wi de discretion with
respect to a nodification based on a material change in

ci rcunstance" (citations omtted)). Thus, we affirmthe Famly
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Court's Novenber 20, 2014 Order to the extent that it directed
Mot her to rei nmburse Father for the child support paynments she
recei ved between July 21, 2014 (the filing date of the Mdtion)
and Septenber 24, 2014 (the date of the hearing on the Mtion).
Section 580-47(d) cannot, however, be used to nodify Father's
child support obligation prior to the date that Father filed his
Mot i on.

Paynents nade between January 2011 and July 2014

In its March 13, 2015 Fi ndings of Fact and Concl usi ons
of Law ("FOF/ COL"), the Fam |y Court directly cited HRS
8§ 580-47(d) as establishing its authority to order Mdther to
rei mourse Father for all 44-nonths of past child support
paynents. However, HRS § 580-47 applies only to prospective
awards—and it only serves to affect sonething retroactively
insofar as courts often hold that the anmended child support
obl i gati on becones effective retroactively to the date on which
the noving party filed his or her notion. E. g., DeMello, 87
Hawai ‘i at 214, 953 P.2d at 973 (holding that the court did not
err "when it ordered the support obligation to be retroactive to

the date of the filing of the notion to anend child

support"); Richardson, 8 Haw. App. at 459, 808 P.2d at 1288
(holding that "[f]ather is liable for the difference between what
he shoul d have been paying . . . commencing [on the date of
nmot her's notion] and what he actually paid for that period of
time"). Therefore, the Famly Court erred in awardi ng
rei mbursenment for 44-nonths of past child support paynents under
HRS § 580-47(d).

In order to nodify any obligation prior to the date of
the notion requesting nodification, a party nust invoke Rule 60
of the Hawai ‘i Fam |y Court Rules ("HFCR'). Lindsey, 6 Haw. App.
at 204, 716 P.2d at 499 ("[Clourt-ordered child support paynents
may be nodified prospectively but not retroactively . . . |,
except pursuant to Rule 60, Hawaii Famly Court Rules (1982)."
(enphasi s added) (citing Smth, 3 Haw. App. 170, 647 P.2d 722)).
Under HFCR Rule 60(b), "[o]n notion and upon such terns as are
just, the court may relieve a party or a party's |egal
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representative fromany or all of the provisions of a final
j udgnent, order, or proceeding" for a variety of reasons,

including "(3) fraud . . . msrepresentation, or other m sconduct
of an adverse party[,]" or "(6) any other reason justifying
relief fromthe operation of the judgnment.” Haw. Fam C. R

60(b) (3) & (b)(6). Because Father did not base his argunent on
Rul e 60(b), however, he is not entitled to relief under the rule.

Therefore, we reverse the Novenber 20, 2014 Order to
the extent that it directed Mother to reinburse Father for child
support paynents that she received between January 31, 2011 (the
date of the Divorce Decree) and July 21, 2014 (the filing date of
Fat her's Mdtion).

B. C.F.R 303.106 & retroactive nodification of child

support

Mot her's second argunent on appeal is that the Famly
Court violated C.F.R 303.106 when it retroactively nodified
Father's child support obligation beyond the date of his Mtion.
Since we have already determ ned that the Famly Court abused its
di scretion in ordering Mdther to reinburse Father for child
support paynents col |l ected between the date of the Divorce Decree
up to the date of Father's Motion, we need not address the nerits
of Mother's second point of error.

C. Order nodi fying custody of an adult child

The Novenber 3, 2014 Order awarded Fat her "sol e |egal
and physical custody of [Child] for child support purposes.”
Mot her contends that the Famly Court plainly erred when it
awar ded custody of the 19-year-old Child to Father, because the
Famly Court did not have jurisdiction to award physical custody
of any child who exceeded 18 years of age. Mdther's argunent
ignores the effect and purpose of the court's order, to require
Mot her to pay support for the Child s college education, and thus
IS 1 napposite.

Not hi ng that Modther points to inposes an age limt on
the famly courts' ability to order parties to provide financial
support for an adult child' s education. Indeed, under HRS § 580-
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47, "[p]lrovision may be made for the support, maintenance, and
education of an adult or mnor child and for the support,
mai nt enance, and education of an inconpetent adult child whether
or not the petition is nade before or after the child has
attained the age of majority." Haw. Rev. Stat. 8§ 580-47(a)
(enphasi s added). And although famly courts "shall use the
gui del i nes established under [HRS] section 576D-7" when
"establishing the amobunts of child support,” Haw. Rev. Stat.
8 580-47(a), the Hawai ‘i Suprene Court has explicitly held that
"th[ose] guidelines were intended to establish the anount of
child support rather than to establish the child s eligibility
for such support.” Jaylo v. Jaylo, 125 Hawai ‘i 369, 375, 262
P.3d 245, 251 (2011) ("To the extent that the 2004 Cui delines
purport to set an age limtation of 23 on the famly court's
authority to continue educational support for an adult child,
they are invalid as they exceed the statutory mandate of HRS
8§ 580-47(a) when they purport to limt eligibility for such
support.”).

In the instant dispute, the D vorce Decree stated that:

[clhild support for each child shall continue uninterrupted if
said child continues his education post high school on a full-
time basis at an accredited college or university, or in a
vocational or trade school, and shall continue until said
child's graduation or attainment of the age of twenty three
(23) years, whichever event shall first occur.

The orders Mot her contests on appeal did not alter the Divorce
Decree's educational support provision. 1In fact, the Novenber
03, 2014 Order specifies that "[c] omencenent of child support
obligation against [Mther] shall begin when [the Child] enrolls
full time in college in keeping with the Decree." As Mther does
not argue that HRS § 580-47(a) is unconstitutional, and because
the parties stipulated to the Famly Court's custody order,

Mot her's argunents on this point of error are inapposite.

Thus, the Famly Court did not exceed its jurisdiction
or otherwi se err when it awarded "physical custody" of the then
19-year-old Child to Father for the purposes of determning child
support obligations.
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D. Tardy issuing of requested FOFs/COLs and transcripts

Mot her clains that her rights were viol ated because the
Fam |y Court did not tinely file FOFs and COLs and because a
court reporter did not tinely file a requested transcript.
Mot her reserved the right in her opening brief to suppl enent her
brief after the FOFs, COLs, and transcript were filed; however,
she did not seek to supplenment her brief after those docunents
were filed. Mdther has not denonstrated any undue prejudice from
the untinely filing of these docunents or an entitlenent to any
additional relief based on their late filing.

V. CONCLUSI ON

Based on the foregoing, the Novenber 3, 2014 Order is
affirmed. The Novenber 20, 2014 "Order Re: Modtion and
Decl aration for Post-Decree Relief, Filed July 21, 2014" is
reversed to the extent that it awards rei nbursenent of child
support paynents nade by Father to Mdther prior to July 21, 2014,
and is otherwise affirmed. The case is remanded to the Fam |y
Court for entry of an order directing reinbursenent to Father for
any child support paynents he made since July 21, 2014, the date
of his Motion.

DATED: Honol ul u, Hawai ‘i, August 31, 2016.
On the brief:
M chael A denn

for Plaintiff-Appellant.
Chi ef Judge

Associ at e Judge

Associ at e Judge





