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APPEAL FROM THE CIRCUI T COURT OF THE FIRST CI RCU T
(CVIL NO 12-1-0071)

MEMORANDUM OPI NI ON
(By: Leonard, Presiding Judge, and Reifurth and G noza, JJ.)

Plaintiff-Appellant Bert Kapahu passed away before his
slip-and-fall |awsuit agai nst Defendant-Appellee Sam s C ub West,
Inc., cane to trial.¥Y On April 5, 2013, Samis Cub filed a
Suggestion of Death Upon the Record ("Suggestion of Death") and
properly served Kapahu's attorney and Ms. Tassilyn Kapahu (" Ms.
Kapahu"), Kapahu's wi dow, with copies that sane day. After nore
than 120 days passed without a notion to substitute for Kapahu
being filed, Sami s C ub brought a notion to dism ss under both
Hawai ‘i Rules of Civil Procedure ("HRCP') Rules 25(a)(1) and
41(b) ("Mdtion to Dismiss").? Kapahu's non-hearing Mtion for

v Kapahu di ed on February 3, 2013. Kapahu's attorney informed the

court of his client's death at a trial setting conference on February 5, 2013.

2 A dism ssal under HRCP Rule 25(a)(1l) relates to a party's failure

to substitute upon the party's death:

(continued...)
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Substitution of Party ("Mtion for Substitution”) was filed on
Sept enber 10, 2013, the sanme day that his opposition to the
Motion to Dismss was fil ed.

At the Septenmber 19, 2013 hearing on the Mdtion to
Di smiss, the court addressed Kapahu's notion for substitution.
During the hearing and upon inquiry of the court, Kapahu's
counsel orally noved for an extension of tinme to file the notion
for substitution. Nonetheless, the Crcuit Court of the First
Circuit ("Circuit Court")?¥ granted the Mtion to D sm ss based
on Rule 25, but without ruling on Kapahu's pending notion to
substitute.? Moreover, the court later denied the Mdtion for
Substitution on the basis that it was "noot" because the
Di smissal Order had al ready been entered. On Novenber 22, 2013,

2/(...continued)

If a party dies and the claim is not thereby
extingui shed, the court may order substitution of the proper
parties. The motion for substitution may be made by any party
or by the successors or representatives of the deceased party
. . . . Unless the motion for substitution is made not | ater
than 120 days after the death is suggested upon the record by
service of a statement of the fact of the death . . . , the
action shall be dism ssed as to the deceased party.

Haw. R. Civ. P. 25(a)(1). A dism ssal under HRCP Rule 41(b), on the other
hand, relates more generally to a failure to prosecute:

For failure of the plaintiff to prosecute or to conply
with these rules or any order of the court, a defendant may
move for dism ssal of an action or of any claim against it.

Haw. R. Civ. P. 41(b)(1).
s/ The Honorable Karen T. Nakasone presided.

4 The Order Granting Defendant Sanmis West, Inc.'s Motion to Dism ss
with Prejudice ("Dism ssal Order") states that the Circuit Court reviewed the
Motion to Dism ss, Kapahu's memorandum in opposition to the motion, and Sam s
Club's reply menorandumin reaching its decision, but says nothing about
consi deri ng Kapahu's Motion for Substitution. That apparent anomaly appears
to be explained by the court's two findings that:

9. Neither Plaintiff's former attorney . . . nor any
successors or representatives of the deceased party, filed a
Motion for Substitution of Party within the 120-day time
period, as required under Rule 25 of the Hawaii Rul es of Civi
Procedure.

10. Plaintiff's former attorney did not file a notion
to extend the 120-day deadli ne.

It appears fromthese findings that the Circuit Court's Dism ssal Order was

based on the Circuit Court's view that HRCP Rule 25 requires dismssal if a
timely written notion to extend the 120-day deadline is not made.

2
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the Grcuit Court entered the Judgnent in favor of Samis C ub and
agai nst Kapahu. Kapahu tinely appeal ed.

Because we conclude that the Grcuit Court was required
to consider the Mdtion for Substitution and, in this case, the
rel ated notion for extension of tinme under HRCP Rule 6(b),¥
before ruling on the Mdtion to Dismss under HRCP Rul e 25, we
hold that the Circuit Court abused its discretion, vacate the
Judgnent, and remand the case to the Grcuit Court for further
pr oceedi ngs.

l. BACKGROUND

According to the allegations in the Conplaint, on
January 10, 2010, Kapahu slipped and fell on the prenm ses of a
Wal mart store |located at 750 Keeaunmoku Street, Honol ulu, Hawaii .
On February 5, 2013, at a trial setting conference, Kapahu's
counsel informed the Grcuit Court that Kapahu had recently
passed away and that he would be checking with the famly to
determ ne how they would |ike to proceed. The natter was
continued until April 4, 2013, at which tinme it was continued
again to July 10, 2013.¢

On April 5, 2013, Samis Club filed the Suggestion of
Deat h under HRCP Rule 25(a)(1) and served copies of the same on
Kapahu's counsel and Ms. Kapahu.? At the July 11, 2013 tria
setting conference, Kapahu's counsel requested an additional

2 The rule provides that:

When by these rules or by a notice given thereunder or
by order of court an act is required or allowed to be done at
or within a specified time, the court for cause shown may at
any time in its discretion (1) with or without nmotion or
notice order the period enlarged if request therefor is made
before the expiration of the period originally prescribed or
as extended by a previous order or (2) upon notion nmade after
the expiration of the specified period permt the act to be
done where the failure to act was the result of excusable
neglect[.]

Haw. R. Civ. P. 6(b).

8/ The trial setting conference was |ater continued by m nute order
to July 11, 2013.

u Under the rule, Kapahu had 120 days from April 5, or unti

August 5, 2013, to file a motion for substitution of party. Haw. R. Civ. P.
25(a)(1).
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continuance to allow tine for the famly to decide what should be
done. Wthout objection or discussion of the effect that a
further continuance m ght have under HRCP Rule 25(a)(1), the
Circuit Court granted counsel's request and continued the matter
until Cctober 9, 2013.

On August 6, 2013, Samis Club filed its Mdtion to
Dismiss. The notion was set for hearing on Septenber 18, 2013.

On August 20, 2013, Kapahu's counsel, on Ms. Kapahu's
behal f, filed an Application for Informal Appointnent of Personal
Representative (Wthout WIIl) and an Acceptance of Appoi nt ment
with the probate court. On Septenber 3, 2013, the probate court
i ssued Letters of Administration and informally appointed M.
Kapahu as personal representative of the decedent's estate.

On Septenber 10, 2013, Kapahu's counsel filed a
menor andum i n opposition to Samis Club's Mdtion to Dism ss and a
non- hearing Motion for Substitution, which asked the court to
substitute Ms. Kapahu as personal representative of the Estate of
Bert Kapahu, deceased, as Plaintiff. Counsel explained that
after several failed attenpts at contacting Ms. Kapahu foll ow ng
the filing of the Suggestion of Death, he finally succeeded in
calling her in md-August, and she had then authorized himto
obtain an appoi ntment for her fromthe probate court and to
subsequently represent her in this case.

On Septenber 19, 2013, at the hearing on the Mdtion to
Dismiss, the court early on noted that it understood the notion
to be based on Kapahu's alleged "failure to conply with [ HRCP]
Rul e 25," and noted that "prejudice" was only one of the factors
that the court would | ook at. The court noted that the period of
time provided for in HRCP Rule 25(a) (1) had expired and inquired
why Kapahu had not sought to extend tinme to file his Mtion for
Substitution. Kapahu' s counsel explained that he was orally
nmovi ng for an extension and requested that the Grcuit Court
extend the tine to file a notion for substitution:

THE COURT: Then why didn't you nmove to extend the time?

[ COUNSEL FOR KUPAHUJ : Well, I am I'"'m asking you to
extend the tinme.

THE COURT: You've got to move to extend before the
deadl i ne.
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[ COUNSEL FOR KUPAHU] : No, | can do it afterwards. I

can do it afterwards. I can do it right now, and |I'm doing

I'"m asking you to use your judicial authority to extend
time to the time the motion was filed properly.

[ FURTHER DI SCUSSI ON BETWEEN THE COURT AND

COUNSEL FOR THE PARTI ES]

[ COUNSEL FOR KUPAHU]: . . . And under the circunstances,

we would again ask that you exercise your discretion and
authority to do justice and extend the time for the filing of

motion to substitute, under the circunstances of this

In support of its Mdtion to Dismss, Samis C ub argued

that the court should consider the prejudice that Sam s C ub had
experienced throughout the case as a whole, and told the court
that the burden was on Kapahu to denonstrate "good faith" and a
"reasonabl e basis for nonconpliance with the rul es":

Your Honor, I think that -- an analysis of this

situation requires kind of stepping back and |ooking at the
whol e case. And [ Kapahu's counsel] has brought it down to
["TWell, this is only a matter of two weeks. ["] That's not

That's not true. He's failed to prosecute this case

fromthe start until we filed the motion to dism ss, and even
then still has not properly prosecuted the case. W are stil
tal king three years and ei ght nonths for an incident

But at sonme point you have to ask -- you know, it

becomes unreasonable for her to not comunicate with her
attorney, and at some point it becomes unreasonable for

poi nt .

[ Kapahu's counsel] not to send somebody over the Pali to
Kaneohe and knock on her door. And we are way past that
So | don't t hi nk there were any ext enuati ng

circunmst ances here where the Court should deviate from the

"shall dismss.” | don't think [Kapahu's counsel] has

shown any good faith on their end where he has the burden to
show reasonabl e basis for nonconmpliance with the rules.

After further argunent, the Crcuit Court orally

granted the Motion to Dismiss. In announcing its ruling, the

court

relied on both what it perceived as the mandatory nature of

HRCP Rule 25 and al so on the prejudice that it concl uded had
resulted to Samis Cub fromthe overall conduct of the case:

Okay. |'ve heard enough argunent.

The Court's ruling on the defendant's motion to dism ss
be as follows.

For the reasons that 1'm going to state and for any
good cause shown in the record, and based on the

entirety of what the defendants have presented, and that's the
authority for the Court's decision, |I'm going to grant the
motion to dism ss

. The 120-day period expired on or about August 5th,
No motion to extend the time -- and the rule clearly

5
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says "shall

be dism ssed.” No notion to extend the time was

filed within the [120]-day period. The record indicates that
the plaintiff's famly thenmselves . . . were not maintaining
contact with Plaintiff's counsel, and it was not until md-

August 2013,

[which] is already after the 120-day deadli ne has

expi red, [and] without any nmotion for extension being filed,
. that Plaintiff's counsel was able to finally get a hold
of a menber of Plaintiff's famly.

The Probate Court petition was not filed until August
20t h, 2013. That's also past the August 5th, 2013,
deadl i ne, which Rule 25 says -- the terms used in the rule are
"shal | ."

Based on the entirety of what the defendants have

presented in terns of delay, the case being filed on the | ast

day of the

statute of limtations period is something the

Court did consider. The lack of one eyewitness no |onger
bei ng enpl oyed by the defendant, that is another factor the
Court did consider. The four deposition attenmpts on May 4
2012; July 18, 2012; Septenber 21, 2012; December 10, 2012
and including the September 21, 2012, deposition that was
term nated by nmutual agreement based on the plaintiff's

condition,

and the fact that even after that a fifth

deposition attenpt was made after September 2012, to which
there was no response, according to the Defense Decl aration
The Defense also articulated that no [independent medica

exam nati on]

is now possible

The Court notes — the record also established that the
plaintiff's death occurred February 3rd, 2013. The defendants
were notified by Plaintiff's counsel February 4, 2013, yet it
is the defendants who actually filed the Suggestion of Death
on April 5th; and it was not wuntil then that, | guess,

appropriate
appeared to

steps or activity regarding the substitution
have commenced.

Accordingly, the Crcuit Court filed its D smssal O der on

Cct ober 9, 2013.

On Cctober 21, 2013, Kapahu's counsel filed a non-
heari ng notion for reconsideration, which the Crcuit Court
deni ed on Novenber 22, 2013. The court al so deni ed Kapahu's
Motion for Substitution as noot. Kapahu tinmely appealed fromthe

subsequent Judgnent

in favor of Samis Cub to this court, and,

based on the di scussi on bel ow, we vacate and renand.

1. PO NI OF ERROR

On appeal ,

Kapahu contends that the G rcuit Court erred

"in granting the nmotion to dismss for failure to file a notion
to substitute parties, thereby rendering the notion to substitute

parties noot[.]"
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I11. STANDARD OF REVI EW

Concl usi ons of Law ("CCOLs")

[ The appellate] court reviews the trial court's COLs
de novo. A COL is not binding upon an appellate court and
is freely reviewable for its correctness. Mor eover, a COL
that is supported by the trial court's [Findings of Fact]
and that reflects an application of the correct rule of |aw
will not be overturned.

Bhakta v. Cty. of Maui, 109 Hawai ‘i 198, 208, 124 P.3d 943, 953
(2005) (citations, internal quotation marks, and brackets
omtted).
Motion for Extension of Tine

"The 120-day tinme period [provided for in HRCP Rule
25(a)(1)] is subject to extension under HRCP Rule 6(b), at the
discretion of the circuit court."” Elsenbach v. El senbach, No.
CAAP- 14- 0000877, 2015 W. 4878412 at *3 (Hawai ‘i App. Aug. 14
2015) (footnote omtted). An abuse of discretion occurs if the
trial court has "clearly exceeded the bounds of reason or
di sregarded rules or principles of law or practice to the
substantial detrinment of a party litigant." Anfac, Inc. v.
Wi ki ki Beachconber Inv. Co., 74 Haw. 85, 114, 839 P.2d 10, 26
(1992).

Motion to Dism ss

"Atrial court's ruling on a notion to dismss is
reviewed de novo." Kanaka v. Goodsill Anderson Quinn & Stifel
117 Hawai ‘i 92, 104, 176 P.3d 91, 103 (2008).

Statutory Interpretation

"Statutory interpretation is a question of | aw
revi ewabl e de novo." State v. \Wheeler, 121 Hawai ‘i 383, 390,
219 P.3d 1170, 1177 (2009) (internal quotation marks om tted).
Our construction of statutes is guided by the foll owi ng rul es:

First the fundament al starting poi nt for
statutory-interpretation is the |anguage of the
statute itself. Second, where the statutory

|l anguage i s plain and unambi guous, our sole duty
is to give effect to its plain and obvious
meani ng. Third, implicit in the task of
statutory construction is our forenost obligation
to ascertain and give effect to the intention of

the |egislature, which is to be obtained
primarily from the |anguage contained in the
statute itself. Fourth, when there is doubt,

doubl eness of meaning, or indistinctiveness or
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uncertainty of an expression used in a statute,
an ambiguity exists.

Id. (citation omtted).

First Ins. Co. of Haw v. A&B Props., Inc., 126 Hawai ‘i 406, 414,
271 P.3d 1165, 1173 (2012).

V. DI SCUSSI ON

Kapahu contends that the Grcuit Court abused its
di scretion when it declined to extend the 120-day deadline to
substitute parties pursuant to HRCP Rule 6(b) follow ng an oral
request to do so at the Septenber 19, 2013 hearing on Sam s
Club's Motion to Dismss. W agree.

The Dism ssal Order finds that "Plaintiff's fornmer
attorney did not file a notion to extend the 120-day deadline."
That Kapahu did not "file" a notion, however, is a slender reed
on which torely in light of the fact that counsel for Kapahu
noved orally to extend the deadline at the Septenmber 19, 2013
hearing, albeit after 120 days had already | apsed. |[|ndeed, under
HRCP, a notion shall be nmade in witing unless it is made during
a hearing or trial. See Haw R Cv. P. 7(b)(1). Since the
nmoti on here was nmade during a hearing, we focus on the nerits of
Kapahu's notions and consi der whether the court abused its
di scretion in denying them

The HRCP state that "the [underlying] action shall be
dismssed . . . [u]lnless the notion for substitution is made not
| ater than 120 days after the death is suggested upon the
record.” Haw. R Cv. P. 25(a)(1) (enphasis added).

Nevert hel ess, we have previously held that "[t]he 120-day tine
period [provided for in HRCP Rule 25(a)(1)] is subject to

ext ensi on under HRCP Rule 6(b), at the discretion of the circuit
court." Elsenbach, 2015 W. 4878412, at *3 (footnote omtted).

I n other words, although we would ordinarily hesitate to concl ude
that the Grcuit Court abused its discretion in applying what
appears to be a straightforward reading of a procedural rule, the
Hawai ‘i Suprene Court has held that "the discretion of the court

[ pursuant to HRCP Rule 6(b)] should be exercised to permt an
extension of tinme, in the absence of a showing of bad faith on
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the part of the nmovant for substitution or undue prejudice to the
other parties to the action.” Bagalay v. Lahaina Restoration
Found., 60 Haw. 125, 141, 588 P.2d 416, 426 (1978) (enphasis
added) (anal ogi zing HRCP Rule 6(b) to Federal Rules of G vil
Procedure ("FRCP') Rule 6(b) and noting that "[t]he 90-day tine
period [of FRCP Rule 25(a)(1)] is subject to extension under Rule
6(b), F.R C.P., at the discretion of the trial court").

Bagal ay states that "[t]he burden is on the novant to
denonstrate good faith and to show sone reasonabl e basis for
nonconpliance with the rules.” 60 Haw. at 141, 588 P.2d at 426
(citing Yonofsky v. Wernick, 362 F.Supp. 1005, 1012 (S.D.N.Y.
1973)). Here, the Crcuit Court notes in its Dismssal Oder
that "[ Kapahu's counsel] failed to contact the deceased
Plaintiff's daughter to discuss continuing prosecution of the
deceased Plaintiff's lawsuit in this action until m d-August
2013. " While Samis O ub experienced no simlar difficulty in
| ocating Ms. Kapahu to serve notice that it had filed the
Suggestion of Death, neither the Crcuit Court nor Sam s C ub
contends that Kapahu proceeded in bad faith. Furthernore,
counsel 's "reasonabl e basis for nonconpliance,” as set out in
counsel 's declaration was not found to be |acking. Therefore,
the Grcuit Court's decision to deny Kapahu an extension of tine
rests squarely on its conclusion that "[a]s a result of delay,

[ Sams O ub] suffered actual prejudice.”

As for "actual prejudice,” the Dismssal Oder includes
but one finding that m ght have any bearing on its concl usion:
"At the tinme of the hearing on Defendant's Mtion to D sm ss,
three years and ei ght nonths had passed since the date of the
subject incident."¥ The "delay" to which that finding points,
however, is the passage of tine fromthe date of the underlying
accident rather than any delay associated with substitution in
2013. In Bagalay, the court addressed the rel ated question of

8 The only other finding of potential "actual prejudice" was "2.

Def endant attenpted to take the Plaintiff's oral deposition on at |east five
(5) separate occasions" if understood in conjunction with the unstated finding
that the deposition, though commenced, was never term nated. Any prejudice
associated with the inconplete deposition, however, arose upon Kapahu's death
after which the deposition could no |onger be conpleted, and was not

associ ated with any subsequent delay in filing the motion for substitution

9
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when substitution of a party nmust occur in order to preserve the
right of survival.? In holding that substitution should occur
within a "reasonable time" after the death of a party, the court
stated that "[t]he 'reasonable tine' is determ ned by whether the
delay in substitution has (or would) materially prejudice [sic]
the substantial rights of any party." Bagalay, 60 Haw. at 142,
588 P.2d at 427 (quoting Mdrse v. Deschaine, 163 N.W2d 693,
695-96 (M ch. App. 1968)).

Here, Kapahu died on February 3, 2013; the Suggestion
of Death was filed on April 5, 2013; the 120-days proscribed by
HRCP Rul e 25 expired on August 5, 2013; the Mdtion to D sm ss was
filed on August 6, 2013; the Mdition for Substitution was filed on
Sept enber 10, 2013; and the oral request for an extension of tine
was nade at the hearing on Septenmber 19, 2013. Applying the
Bagal ay principle here, anything that occurred fromthe date of
t he underlying incident through at |east the date of Kapahu's
deat h does not constitute actual prejudice for purposes of the
ext ensi on anal ysi s.

Samis Cl ub woul d distinguish Bagal ay on the basis that,
for over two years after the death of the Bagalay plaintiff, the
parties continued to proceed as if the proper parties were before
the court; the Bagal ay defendant did not take pronpt action after
the plaintiff's death was known and therefore "acqui esced in the
delay"; there was legitimate difficulty in contacting heirs of
t he deceased in Bagal ay; and the defendant had not noved for
dism ssal. W are unpersuaded. These factors reference that
Samis Club noved pronptly and did not acquiesce in any delay as
contrasted with its counterpart in Bagalay, and that Kapahu's
counsel could arguably have contacted the heirs nore pronptly.
Nevert hel ess, they do not change the fact that the HRCP Rule
25(a) (1) time period is subject to extension at the discretion of
the trial court, Elsenbach, 2015 W. 4878412, at *3, that courts

& It is unclear whether "the delay in substitution" under Bagal ay
refers to any time fromthe date of the party's death, the date the Suggestion
of Death was filed, or 120 days after the date the Suggestion of Death was
filed. Nevert hel ess, because in this case there is no finding issued or
argument made that any specific prejudice arose fromthe date of death
forward, we need not determ ne that issue.

10
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general ly have given HRCP Rule 6(b) a liberal interpretation in
order to work substantial justice, that the discretion of the
trial court should ordinarily be exercised to permt an extension
of time in the absence of a show ng of bad faith or undue
prejudi ce, and that the burden is on the party seeking an
extension of tinme to denonstrate good faith and sone reasonabl e
basis for nonconpliance with the rules. Bagalay, 60 Haw. at
140-41, 588 P.2d at 426 (citing Yonofsky v. Wrnick, 362 F. Supp.
1005, 1012 (S.D.N. Y. 1973)).

In sum despite the GCrcuit Court's conclusion to the
contrary, neither the court nor Samis Club has pointed to any
actual prejudice that arose between February 3 and Septenber 19,
2013. % And, while Kapahu's counsel m ght have noved faster to
identify an heir and obtain an informal appointnent fromthe
probate court, the Hawai ‘* Suprene Court has stated that "'[t]he
Rul es of Cvil Procedure are to be liberally construed to pronote
justice,' and the court may depart fromthe literal application
of the rule where such action is necessary to prevent the
m scarriage of justice." Bagalay, 60 Haw. at 141, 588 P.2d at
426 (quoting Struzik v. Gty & Cy. of Honolulu, 50 Haw. 241,
246, 437 P.2d 880, 884 (1968)). Accordingly, we give significant
wei ght to the "lack of prejudice” in an HRCP Rule 6(b)
determ nation, and when there is no prejudice to the opposing
party, it weighs in favor of granting the notion. See Yanof sky,
362 F. Supp. at 1015.

In the absence of a showi ng of actual prejudice to
Samis Club in the eight nonths between Kapahu's death and the
nmotion for substitution, and in light of the fact that Kapahu's
counsel did not abandon the case but continued with pretrial
proceedi ngs while attenpting to locate his client's heirs, we
conclude that the Crcuit Court abused its discretion in granting

1o/ Sami's Club, in fact, contends that it need not show actua
prejudice due to delay in filing the Motion for Substitution, but, rather, the
rel evant inquiry is whether Sam s Club was prejudiced by conduct occurring
t hroughout the entire case. We concl ude, however, that while such an "entire
case" analysis m ght be appropriate for determning a notion to dism ss for
failure to prosecute under HRCP Rule 41(b), it is not an appropriate basis
upon which to dismss a case under HRCP Rule 25(a) (1) for failure to tinmely
substitute a party plaintiff.

11
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the notion to dism ss under HRCP Rule 25(a)(1), in not granting
the notion for extension of tine under HRCP Rule 6(b), and in
refusing to permt M. Kapahu to substitute as plaintiff in the
case. See Anfac, 74 Haw. at 114, 839 P.2d at 26.

Therefore, the Judgnent is vacated and the case is
remanded for further proceedings consistent with this opinion.

DATED: Honol ul u, Hawai ‘i, August 31, 2016.
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