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RENE UMBERGER, M KE NAKACHI, KA'IM KAUPI KO,
W LLI E KAUPI KO, CONSERVATI ON COUNCI L FOR HAWAI ‘I,
HUMANE SOCI ETY OF THE UNI TED STATES, and
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v. DEPARTMENT OF LAND AND NATURAL RESOURCES,
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APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CIVIL NO. 12-1-2625-10 JHC)

AUGUST 31, 2016
FUJI SE, PRESI DI NG JUDGE, LEONARD AND REI FURTH, JJ.

OCPINITON OF THE COURT BY LEONARD, J.

Pl aintiffs-Appellants Rene Unberger, M ke Nakachi,
Ka‘i m Kaupi ko, WIIlie Kaupi ko, Conservation Council for Hawai ‘i
(CCH), Humane Society of the United States (Humane Society), and
Center for Biological Dversity (CBD) (collectively, Plaintiffs
or Appellants), appeal fromthe Grcuit Court of the First
Crcuit's (Crcuit Court) June 24, 2013 Order G anting Departnent
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of Land and Natural Resources State of Hawaii's [(DLNR s)],
Motion for Sunmary Judgnent filed February 4, 2013, and Denyi ng
Plaintiffs' Mtion for Summary Judgnent filed February 5, 2013
(Summary Judgnent Order), and the Final Judgnment in Favor of
Def endant and Against Plaintiffs (Judgnment), also filed on June
24, 2013.!

The di spute concerns whet her DLNR nust require each
applicant for an aquariumfish permt to conply with the
envi ronnmental review procedures set forth in Hawaii Revi sed
Statutes (HRS) chapter 343, the Hawai ‘i Environnental Policy Act
(HEPA), ? before DLNR i ssues a permt pursuant to HRS § 188-31(a)
(2011).

Appel l ants ask the court to vacate the Circuit Court's
Summary Judgnent Order and Judgnent and require the Crcuit Court
to: (1) issue a declaratory judgnment concluding that (a) DLNR is
in violation of HEPA for failing to conply with the statute prior
to approving the aquariumcollection permts, and (b) DLNR s
i ssuance and/or renewal of such permts w thout conplying with
HEPA is invalid and illegal; and (2) issue an injunction
enj oining collection under existing aquariumfish permts and
enj oining DLNR from approvi ng any additional permts until it
fully conplies with HEPA. For the follow ng reasons, we affirm

the Summary Judgnent Order and Judgnent.

! The Honorable Jeannette H. Castagnetti presided

2 Al t hough "HRS chapter 343 is entitled 'Environnmental | nmpact

Statements,' the |l aw has | ong been referred to, by the public and [appell ate]
court[s], as the Hawai ‘i Environmental Policy Act." Sierra Club v. Dep't of
Transp., 115 Hawai ‘i 299, 304 n.4, 167 P.3d 292, 297 n.4 (2007).
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BACKGROUND FACTS

Appel I ants consi st of concerned individuals and three
nonprofit organizations. CCHis a citizens' organization with
approxi mately 5,500 nenbers and its mssion is to "protect native
Hawai i an species and to restore native Hawaiian ecosystens for
future generations.” The Humane Society is a national
organi zation "dedicated to the protection of wildlife and
habitat."” The Humane Soci ety has over 11 mllion nmenbers,

i ncl udi ng 55,000 of which live in Hawai‘i. CBD is an

organi zation "dedicated to preserving, protecting, and restoring
bi odi versity, native species, ecosystens, and public lands." CBD
has approxi mately 450, 000 nenbers, many of whomreside in

Hawai ‘i .

DLNR is the state agency responsi ble for managing,
adm ni stering, and exercising control over the State's water
resources and ocean waters. HRS § 171-3 (2011). The Division of
Aquatic Resources is the division within DLNR responsible for
eval uating and adm ni stering aquariumcollection permts. DLNR
has the authority to issue and renew aquariumfish permts
pursuant to HRS 8§ 188-31, which provides:

§ 188-31 Permts to take aquatic life for aquarium
purposes. (a) Except as prohibited by |law, the departnent,
upon receipt of a witten application, may issue an aquarium
fish permt, not |longer than one year in duration, to use
fine meshed traps, or fine meshed nets other than throw
nets, for the taking of marine or freshwater nongame fish
and other aquatic life for aquarium purposes.

(b) Except as prohibited by law, the permts shall
be issued only to persons who can satisfy the department
that they possess facilities to and can maintain fish and
other aquatic life alive and in reasonabl e health.

(c) It shall be illegal to sell or offer for sale
any fish and other aquatic life taken under an aquarium fish
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permt unless those fish and other aquatic life are sold
alive for aquarium purposes.

The department may adopt rules pursuant to chapter 91
for the purpose of this section.

(d) For the purposes of this section:

(1) "Aquarium purposes” neans to hold salt water
fish, freshwater nongame fish, or other aquatic
life alive in a state of captivity as pets, for
scientific study, or for public exhibition or
di spl ay, or for sale for these purposes; and

(2) "Aquarium fish permt" nmeans a permt issued by
the board for the use of fine mesh nets and
traps to take salt water fish, freshwater
nonganme fish, or other aquatic life for aquarium
pur poses.

On Cctober 24, 2012, Appellants filed a conplaint for
declaratory and injunctive relief, seeking, inter alia, a
declaration that DLNR is in violation of HEPA because it has
failed to require aquariumfish permt applicants to, at a
m ni mum prepare environnmental assessnents (EAs) and engage in
the rel ated process of consultation, information gathering, and
public review and comrent. Appellants also asserted that DLNR s
"i ssuance and renewal of the challenged permts required
di scretionary agency approval to allow the applicants to use
State lands-the State's waters-to collect fish and invertebrates
for the aquariumtrade.”

On February 4, 2013, DLNR filed a notion for sunmary
j udgnent, contending that there are no disputed i ssues of fact
and that the issue of whether an EAis required is a matter of
| aw. DLNR argued that an EA is not required for two reasons:

(1) the collection of aquariumfish under DLNR-issued permts
does not constitute applicant action; and (2) there is no agency
approval. DLNR argued that aquariumcollection under DLNR-issued

permts does not constitute an applicant action because it is not
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a specific, identifiable project. Additionally, DLNR contended
that the permt application process is online and conpletely
automatic and that "there is no space in the process for the
State or its officials to exercise discretion."”

On February 5, 2013, Appellants filed a notion for
summary judgnent, contending that they are entitled to judgnent
as a matter of |aw because "HEPA requires DLNR to, at a m ni num
require preparation of EAs before allow ng aquarium coll ection
under the [p]ermts and before approving any additional permts."”
Appel  ants argued that aquarium collection under the DLNR-issued
permts constitutes the use of state |and which triggers
envi ronnment al revi ew under HEPA and that DLNR s issuance of the
permts is a discretionary action that constitutes "approval"
under HEPA.

After further subm ssions fromthe parties, on May 21,
2013, the Crcuit Court held a hearing on the notions for summary
judgnment. In a mnute order entered on May 28, 2013 (M nute
Order), the Crcuit Court granted DLNR s notion for summary
j udgnent and deni ed Appellants' notion for sunmary judgnent.

The Gircuit Court noted that the parties "agree that there are no
genui ne issues of material fact and [that] this court may rule on
the question presented as a matter of |aw. "

In its Mnute Order, the Crcuit Court stated that the
"applicant 'action' at issue here, according to plaintiffs, is
“aquarium col l ection' for each individual permt authorized by
DLNR pursuant to HRS § 188-31" and that the "broad 'action' of

"aquariumcollection' is neither a programnor a project as those
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terms are generally defined.” The Circuit Court recognized that
the cases cited by the parties in their notions for summary
j udgment involve specifically identifiable prograns or projects
such as the Koa Ri dge devel opment project, the Hawai ‘i Superferry
project and a research program concerning genetically nodified
al gae. The Circuit Court concluded, as a matter of |aw, that
"'aquariumcol | ection' does not specifically identify any program
or project to review for HEPA purposes.” The GCrcuit Court also
concluded, as a matter of law, "'aquariumcollection' is not an
applicant "action' that triggers HEPA." The Summary Judgnent
Order, entered on June 24, 2013, states that the court denied
Appel l ants' notion and granted DLNR s notion "on the ground that
there is no applicant 'action' that triggers [HEPA]." Judgnent
was entered in favor of DLNR on June 24, 2013.

Appellants filed a tinely notice of appeal on July 18,
2013.
1. PO NI OF ERROR ON APPEAL

Appel l ants raise a single point of error, contending
that the Grcuit Court erred when it concluded that aquarium
col l ection under an aquariumfish permt issued by DLNR is not an
"applicant action" under HEPA

I11. APPLI CABLE STANDARD OF REVI EW

An order on a notion for sunmary judgnment is revi ewed

de novo. See, e.q., @rrobat v. HIH Corp., 133 Hawai i 1, 14,

323 P.3d 792, 805 (2014).
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"Statutory interpretation is a question of |aw

revi ewabl e de novo." State v. Weeler, 121 Hawai ‘i 383, 390, 219

P.3d 1170, 1177 (2009) (internal quotation marks omtted).
V. DI SCUSSI ON

Appel | ants have rai sed serious concerns about the
potential for significant, detrinmental effects on Hawai‘i's reef
ecosystens resulting from"allowng reefs to be stripped of an
unlimted nunber of fish and other marine animls, wthout
anal yzing the inpacts on the environnent and w t hout any
regul ation or oversight." There is no question that the DLNR
shares Appellants' concerns about the health of Hawai ‘i's reefs
and its marine inhabitants and seeks to appropriately manage and
adm nister the aquatic |life and aquatic resources of the State in
accordance with all applicable |aws. The question before this
court, however, is not whether DLNR should nore stringently
regul ate these resources, whether too many aquariumfish are
bei ng taken from Hawai ‘i 's waters, or whether nore regul ation or
oversi ght should be inplenented to protect the aquatic life that
is collected for aquarium purposes, particularly by |arge-scale,
commercial collectors. Rather, the question before us is whether
a particular Hawai ‘i statute, HEPA, is intended to apply so that
each applicant for an aquariumfish permt nust, at a m ni num
prepare an EA — as well as engage in the rel ated process of
consul tation, information gathering, and public review and
comment — and DLNR nust, with each application, undertake a HEPA

review prior to issuing an aquariumfish permt.
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A.  HEPA

I n enacting HEPA, the Hawai ‘i Legislature established a
"system of environnental review which will ensure that
envi ronnmental concerns are given appropriate consideration in
deci si on nmaki ng along with econom c and techni cal
considerations.” HRS § 343-1 (2010). The framework of HEPA
"consists of various stages of assessnment by the proposing or
accepti ng agency, each of which may entail additional review
procedures.” Sierra Cub v. Dep't of Transp., 115 Hawai ‘i 299,
306, 167 P.3d 292, 299 (2007) (Sierra dub I1). The Hawai ‘i

Suprene Court has described the environnental review process as
fol | ows:

Once a proposed action is subject to the environmenta

revi ew process, an environmental assessnment is made by the
applicant and is used to evaluate the possible environmental
effects of a proposed action. The agency reviewi ng the
assessment then determnes if there are "significant"

envi ronment al inpacts anticipated. If there is a

determ nation that there may be "significant" environmental

i mpacts, the accepting agency then files an environnmental

i npact statement (EIS) preparation notice with the Office of
Environmental Quality Control (OEQC), which in turn

publi shes the notice in the OEQC bulletin. Publication of
this notice initiates a 30 day consultation period during
whi ch the public and interested agencies or organizations
may submt written comments regarding adverse effects of the
proposed action. The proposing agency or applicant must
respond in writing and address all concerns and questions
before proceeding with the devel opment of the EIS. Once this
phase of the process is conplete, the applicant then begins
preparation of the EIS.

Sierra CQub v. Ofice of Planning, 109 Hawai ‘i 411, 415, 126

P.3d 1098, 1102 (2006) (citing Price v. (Cbayashi Haw. Corp., 81

Hawai ‘i 171, 180, 914 P.2d 1364, 1373 (1996)) (Sierra Cub I)

(brackets omtted).
"An inportant prelimnary step in assessing whether an
"action' is subject to environnental reviewis defining the

action itself." Sierra Qub Il, 115 Hawai i at 306 n.6, 167
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P.3d at 299 n.6. An "action" is "any programor project to be
initiated by an agency or applicant.” HRS § 343-2 (2010). An
EA is required for "actions" that neet certain criteria. Sierra
Cub Il, 115 Hawai ‘i at 306, 167 P.3d at 299. First, the action
must be initiated by a governnent agency ("agency actions") or
by a private party who requires governnent approval ("applicant

actions"). HRS § 343-2; Sierra Cub Il, 115 Hawai ‘i at 306, 167

P.3d at 299. Second, the "action" nust fall within one or nore
of nine categories listed under HRS § 343-5 (2010).2®* Third, the

8 HRS § 343-5 provides, in relevant part:

§ 343-5 Applicability and requirements. (a) Except
as otherwi se provided, an environmental assessment shall be
required for actions that:

(1) Propose the use of state or county |l ands or the use of
state or county funds .
(2) Propose any use within any |land classified as a

conservation district by the state |land use comm ssion
under chapter 205;

(3) Propose any use within a shoreline area as defined in
section 205A-41;
(4) Propose any use within any historic site as designated

in the National Register or Hawaii Register, as
provided for in the Historic Preservation Act of 1966
Public Law 89-665, or chapter 6E

(5) Propose any use within the Wai ki ki area of Oahu, the
boundaries of which are delineated in the |and use
ordi nance as anended, establishing the "Wai ki ki
Special District";

(6) Propose any amendnments to existing county genera
pl ans where the amendment would result in designations
ot her than agriculture, conservation, or preservation
except actions proposing any new county general plan
or amendments to any existing county general plan
initiated by a county;

(7) Propose any reclassification of any land classified as
a conservation district by the state |and use
comm ssi on under chapter 205

(8) Propose the construction of new or the expansion or
modi fication of existing helicopter facilities within
the State.

(9) Propose any:
(A) Wastewater treatment unit, except an individua
wast ewater system or a wastewater treatment unit
serving fewer than fifty single-famly dwellings or
t he equival ent;
(B) Waste-to-energy facility;
(G Landfill;
(D) OI refinery; or
(E) Power-generating facility.
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"action" nust not be exenpt under HRS § 343-6(a)(2) (2010).°
Id. If the alleged "action" fulfills these three criteria, then
it 1s an action subject to the HEPA environnental review
process.

In the instant case, Appellants challenge DLNR s
I ssuance and renewal of aquariumfish permts pursuant to HRS
§ 188-31. DLNR is authorized to "issue an aquariumfish permt,
not | onger than one year in duration, to use fine nmeshed traps,
or fine neshed nets other than throw nets, for the taking of
marine or freshwater nongane fish and other aquatic life for
aquari um purposes.” HRS 8§ 188-31(a). A person may apply for
either a "recreational aquariumfish permt" or a "comerci al
aquarium fish permt.® HAR 8§ 13-75-14(4) provides:

Aquarium fish collectors with a valid aquarium fish permt

i ssued pursuant to section 188-31, HRS, may use traps and

nets for aquarium fish and other aquatic life in conformance

with the conditions of the permt, provided that non-

commerci al aquarium fish collectors shall be Ilimted to a

combi ned total of five fish or aquatic |life speci mens per
person per day][.]

Thus, the alleged "action" at issue here is the "taking

of marine or freshwater nongane fish and other aquatic life for

5 HRS § 343-6 provides, in relevant part:

8§ 343-6 Rules. (a) After consultation with the
affected agencies, the council shall adopt, amend or repea
necessary rules for the purposes of this chapter in
accordance with chapter 91 including, but not limted to
rul es that shall

(2) Establish procedures whereby specific types of actions,
because they will probably have m nimal or no significant
effects on the environnent, are declared exempt fromthe
preparation of an environmental assessment][.]

6 Hawaii Adm nistrative Rules (HAR) 8§ 13-77-2 provides, inter alia

that: "' Commercial aquarium fish permt' means a valid aquarium fish permt
issued to a person who al so has been issued a valid commercial marine
license;" and "' Recreational aquarium fish permt' means a valid aquariumfish

permt issued to a person for non-commercial use."

10
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aquari um pur poses,” which is initiated by an applicant's request
for an aquariumfish permt. HRS § 188-31(a). Accordingly, it
is an alleged "applicant action,” potentially subject to HRS

§ 343-5(e) (Supp. 2015).7 On appeal, Appellants described the
all eged action as the "directed, intentional, |arge-scale
comrerci al renoval under each [p]J]ermt, and collectively under
the dozens of such [p]ermts DLNR issued,” but freely

acknow edged that they seek an interpretation of HEPA that woul d
apply equally to both recreational and comrerci al aquariumfish

permts.

B. Applicability of HEPA to Aguarium Collection Permts

Thus, we nmust exam ne whet her aquarium col |l ection, as

descri bed above, is an "action" under HEPA. As noted, HRS

8§ 343-2 provides that "'Action' neans any program or project to

be initiated by any agency or applicant.” The issue of whether

aquarium coll ection pursuant to a DLNR-issued permt constitutes
a programor project is a question of statutory interpretation.

This court's construction of statutes is guided by the

fol | ow ng:

7 HRS § 343-5(e) states, in relevant part:

(e) Whenever an applicant proposes an action specified
by subsection (a) that requires approval of an agency and
that is not a specific type of action declared exenmpt under
section 343-6, the agency initially receiving and agreeing
to process the request for approval shall require the
applicant to prepare an environmental assessment of the
proposed action at the earliest practicable time to
determ ne whet her an environmental inmpact statement shall be
required; provided that if the agency determ nes, through
its judgnment and experience, that an environmental inpact
statement is likely to be required, the agency may authorize
the applicant to choose not to prepare an environment al
assessment and instead prepare an environnmental inpact
statement that begins with the preparation of an
environmental inmpact statement preparation notice as
provi ded by rules.

11
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First, the fundamental starting point for statutory
interpretation is the | anguage of the statute itself.
Second, where the statutory |anguage is plain and
unanmbi guous, our sole duty is to give effect to its plain
and obvi ous meaning. Third, implicit in the task of
statutory construction is our forenmost obligation to
ascertain and give effect to the intention of the
|l egi slature, which is to be obtained primarily fromthe
| anguage contained in the statute itself. Fourth, when
there is doubt, doubl eness of nmeaning, or indistinctiveness
or uncertainty of an expression used in a statute, an
anmbiguity exists. And fifth, in construing an anbi guous
statute, the meaning of the ambi guous words may be sought by
exam ning the context, with which the anmbi guous words,
phrases, and sentences may be conpared, in order to
ascertain their true meaning

Haw. Gov't Enps. Ass'n, AFSCMVE Local 152, AFL-CIOv. Lingle, 124

Hawai ‘i 197, 202, 239 P.3d 1, 6 (2010) (citation omtted).

Furthernore, a "rational, sensible and practicable
interpretation of a statute is preferred to one which is
unreasonabl e or inpracticable,” inasnmuch as "[t]he |egislature
is presunmed not to intend an absurd result, and legislation wl]l
be construed to avoid, if possible, inconsistency,

contradiction, and illogicality.” Bowers v. Al anp Rent-A-Car,

Inc., 88 Hawai ‘i 274, 277, 965 P.2d 1274, 1277 (1998)
(citations, internal quotation nmarks, and brackets omtted).

Qur analysis begins with the plain |anguage of the
statute. The definition of "action" under HEPA has not changed
since it was first introduced in 1974. 1974 Haw. Sess. Laws Act
246, 8 1 at 707. An "action" is "any programor project to be
initiated by an agency or applicant.” HRS § 343-2. The words
"progrant and "project” are not defined in HEPA. Wen a word is
not statutorily defined, this court "may resort to | egal or
ot her well accepted dictionaries as one way to determ ne the
ordinary neaning[.]" Nuuanu Valley Ass'n v. Gty & Cy. of
Honol ul u, 119 Hawai ‘i 90, 98, 194 P.3d 531, 539 (2008) (quoting

12
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Leslie v. Bd. of Appeals of the Cty. of Haw., 109 Hawai ‘i 384,
393, 126 P.3d 1071, 1080 (2006)) (internal quotation marks
omtted). Using a well-accepted dictionary, the Crcuit Court
defined "program as "a plan or system under which action may be
taken toward a goal"” and "project"” as "a specific plan or
desi gn; schene or planned undertaking.”" Cearly, not every
activity initiated by an applicant or agency rises to the |evel
of a programor project. The Grcuit Court utilized the
ordi nary neani ng of program and project to conclude that
"'aquariumcol |l ection' does not specifically identify any
program or project to review for HEPA purposes.”

We al so consider a nunber of Hawai ‘i appellate court
cases that have identified or discussed prograns or projects
that constitute applicant actions under HEPA

I n Kahana Sunset Omers Ass'n v. Cy. of Maui, 86

Hawai ‘i 66, 75, 947 P.2d 378, 387 (1997), the Napilihau Villages
devel opnent project was the "action" for the purposes of HEPA
The Napilihau Vill ages devel opnent project consisted of a 312-
unit multi-famly residential devel opnent on Maui. 1d. at 68,
947 P.2d at 380. The Napilihau Villages project also included
the installation of a "36-inch drainage |ine beneath Napili hau
Street connecting to an existing 24-inch culvert beneath Lower
Honoapi ‘i l ani Hi ghway." [d. at 71, 947 P.2d at 383. The Mau
County Pl anni ng Commi ssion (MCPC) granted devel oper JGL
Enterprises Inc.'s application for a Special Managenent Area use
permt and concluded that an EA was not required for the

Napi | i hau Villages project. 1d. at 68, 947 P.2d at 380.

13
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Pursuant to HEPA, an EA is nmandatory unless the "action" is

decl ared exenpt under HRS § 343-6. [1d. at 71, 947 P.2d at 383.
The suprenme court determined that the Napilihau Villages project
was not exenpt under HRS § 343-6. 1d. at 72, 947 P.2d at 384.
As such, the suprene court ruled, inter alia, that the MCPC had
erred in not requiring an EA for a proposal to build the
Napi | i hau Villages project. 1d. at 68, 947 P.2d at 380.

In Citizens for Protection of North Kohal a Coastline v.

Cy. of Haw., 91 Hawai ‘i 94, 104, 979 P.2d 1120, 1130 (1999),

the "action" for the purposes of HEPA was the Mahukona Lodge
devel opnent project. The Mahukona Lodge devel opnment proj ect
consi sted of a "hotel, residential subdivision, 18-hole golf
course, tennis facilities, and other related site inprovenents
and infrastructure.” 1d. at 96, 979 P.2d at 1122. The Mhukona
Lodge project also included the construction of two underpasses
bel ow a public highway. 1d. at 103, 979 P.2d at 1129. The
Hawai ‘i County Pl anni ng Comm ssi on granted Chal on | nternational
of Hawai ‘i Inc.'s permt for the devel opnent of the Mahukona
Lodge project. 1d. at 96, 979 P.2d at 1122. The Circuit Court
concluded as a matter of |aw that the Mahukona Lodge project did
not fall within the subject category listed in HRS § 343-5(a) (1)
and therefore environnental review was not required under HRS
Chapter 343. 1d. at 97, 979 P.2d at 1123. The suprene court
ruled, inter alia, that the two underpasses constituted the "use
of State lands" within the neaning of HRS § 343-5(a)(1) and
therefore environnental review was "triggered" under Chapter

343. 1d. at 105, 979 P.2d at 1131.

14
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In Sierra CTub I, 109 Hawai ‘i at 415-16, 126 P.3d at

1102- 03, the suprene court held that the reclassification of an
agricultural district to an urban district in order to devel op
the Koa Ri dge project constituted an "action" under HEPA. The
Koa Ri dge project consisted of "thousands of hones, a commerci al
center, elenentary school, park, church/day care, recreation
center and the Pacific Health Center."” 1d. at 413, 126 P.3d at
1100. The Koa Ridge project also involved the installation of
sewage and water transm ssion lines that would "tunne

under neat h Kanehaneha Hi ghway, the H 1 Freeway, the H 2 Freeway,
and Farrington H ghway, all of which are State land.” Id.

The suprenme court noted that under the plain and
unanbi guous | anguage of the statute, the Koa Ri dge project
constituted an "action" under HEPA because it is a "project to
be initiated by applicants.” 1d. at 415, 126 P.3d at 1102
(internal quotation marks omtted). The suprenme court
recogni zed that the reclassification of land "in and of itself,
does not trigger" an EA. 1d. at 416, 126 P.3d at 1103.

However, an EA can be required "at the reclassification stage if
one of the triggers set forth in HRS § 343-5(a) applies to the
proposed project.” I1d. The Koa Ridge project proposed the use
of "state or county | ands" under HRS § 343-5(a)(1) because the
construction of the water and sewage transm ssion |lines involved
tunnel i ng beneath State highways. [1d. at 415, 126 P.3d at 1102.
Lastly, no party had asserted that the Koa Ri dge project was
exenpt under HRS § 343-6. 1d. at 418, 126 P.3d at 1105.

Therefore, an EA was required under HEPA. 1d.

15
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In Sierra Club Il, 115 Hawai ‘i at 304, 167 P.3d at 297,

the Sierra Cub, Maui Tonorrow, Inc., and the Kahul ui Harbor
Coalition challenged the Departnent of Transportation's (DQOT)
approval of various harbor inprovenents and permts associ ated
with the Hawai ‘i Superferry project. The Hawai ‘i Superferry was
an "inter-island ferry service between the islands of Oahu,
Maui , Kaua‘i, and Hawai ‘i, using harbor facilities on each
island.” 1d. at 305, 167 P.3d at 298. The parties did not

di spute that the "harbor inprovenents—which propose the use of
state funds and state |ands—are a triggering 'action' under
HEPA. " 1d. at 336, 167 P.3d at 329. The parties disputed DOI's
determi nation that the harbor inprovenents were exenpt fromthe
requi renents of HEPA under HRS § 343-6. 1d. The suprene court
concl uded that the DOT's determ nation that the harbor

I nprovenents were exenpt fromthe requirenments of HEPA was
erroneous as a matter of law. 1d. at 342, 167 P.2d at 335.

In Nuuanu Valley Ass'n, 119 Hawai ‘i at 102, 194 P.3d at

543, the parties did not dispute that the proposed Laumaka
subdi vi sion was an action within the neaning of HEPA. The
Laumaka subdi vi si on invol ved the creation of nine | arge
subdi vi sion | ots capable of supporting two honmes each. 1d. The
Laumaka subdi vi sion would require the "use of and connection to
the county's drai nage and sewer systens.” |1d. at 101, 194 P. 3d
at 542. The suprene court held, inter alia, that connection to
the County's existing drai nage and sewage |lines did not

constitute a use of state or county land and therefore an EA was
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not required. 1d. at 104, 194 P.3d at 545 (internal quotation
marks om tted).

In ‘Chana Pale Ke Ao v. Bd. of Ag., 118 Hawai ‘i 247,

249-50, 188 P.3d 761, 763-64 (App. 2008), a marine biotechnol ogy
firmrequested a permt fromthe State Departnment of Agriculture
to inport eight strains of algae to Hawai‘i. The firmintended
to "keep and grow the inported algae" at a state site to
"denonstrate the feasibility of scaling up their cultures to a
capacity of several hundred liters.” 1d. at 254, 188 P.3d at
768. This court noted that the denonstration project
constituted an "action" that proposed the "use of state |and"
and therefore was subject to environnental review. |1d.

The Napilihau Villages, Mahukona Lodge, Koa Ri dge
proj ect, harbor inprovenents for the Superferry Project, Laumaka
subdi vi sion, and a research program concerning genetically
nodi fi ed al gae are exanples of projects or prograns that
constitute "actions" within the anmbit of HEPA. The G rcuit
Court recognized that in these Hawai ‘i appell ate cases
concerning HEPA, the actions at issue involve "specifically
identifiable prograns or projects.” W agree. The projects or
prograns described in these cases also exenplify the essentia
nature of HEPA' s intended reach and that the definition of
"action" as "any programor project" — as opposed to, for
exanple, "any activity whatsoever” — reflects that not every
| evel of regulated activity is neant to be swept into HEPA' s
reach. The projects or prograns in these cases stand in stark

contrast to the activity of aquariumfish collection as
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permtted under HRS 8§ 188-31, which includes a parent netting
one or two fish froma streamfor his or her child s fish tank,
as well as larger scale commercial operations. It would be
unprecedented to apply HEPA to require individual Hawai ‘i
citizens to undertake the EA process for such an activity.
Hawai ‘i courts have not construed "any program or project” to
nmean each and every governnent-regul ated activity.

We al so consi der Appellants' argunent in the context of
rel ated Hawai ‘i statutes and regul atory neasures, including
ot her individual licenses and permts.

First, in casting HEPA review of individual aquarium
fish permts as the intended and necessary nmeans to protect
marine |ife and the reef ecosystemfromthe "unconstrai ned
renoval " of |arge nunbers of aquariumfish, Appellants ignore
t he panoply of other regulatory tools that are in place. For
exanple, HAR 8§ 13-77-6 sets limts applicable to comercia
aquarium fish permt holders in the waters of Cahu, including:
limts to the length and hei ght of small nmesh nets (HAR 8 13-77-
6(a)); daily bag limts for yellow tang, kole, noorish idols,
and ot her species (HAR § 13-77-6(b)); size restrictions and
ot her prohibitions (including sone conplete bans) for yell ow
tang, kole, cleaner wasse, certain butterfly fish, and other
species (HAR § 13-77-6(c-f)). See also HRS § 187A-5 (2011).
Commercial marine |icensees (who are the only permttees all owed
to take nore than five fish per day) are also subject to nonthly

reporting requirements (HAR 8 13-74-20(d)), and their |icenses
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and permts may be subject to "such conditions [as are]
necessary to nmanage, protect, and conserve aquatic life" (HAR

§ 13-74-2(4)). See also HRS §§ 189-2, 189-3 & 189-3.5 (2011).
By statute and rule, Hawaii's waters include Marine Life
Conservation Districts, Regional Fisheries Managenent Areas

(i ncluding Fish Repl eni shment Areas), Shoreline Fisheries
Managenent Areas (including Marine Protection Areas), and Marine
Ref uges. Hawai ‘i | aw provi des DLNR wi th numerous powers and
duties to manage aquatic |ife and resources, conprehensively and
system cally, rather than based on a separate environnent al

review for each fishing permt or license. See generally HRS

Chapters 187A (Aquatic Resources), 188 (Fishing R ghts and
Regul ations), 188F (Wst Hawaii Regi onal Fi shing Managenent
Area), 189 (Commercial Fishing), 190 (Marine Life Conservation
Progran), and 195D (Conservation of Aquatic Life, WIldlife, and
Land Plants). Wiile this extensive statutory and regul atory
framework is not dispositive of the issue of whether the
activity of aquariumfish collection pursuant to an HRS § 188-31
permt should be construed as a "programor project” under HEPA
we consider the nmeaning of the HEPA terns in |ight of other
statutes touching upon the issue.

In addition, as argued by Am cus Curiae Pet Industry
Joint Advisory Council, the State inplenents numerous ot her
permtting or licensing systens for simlar activities. 1In
addition to aquariumfish permts, DLNR s Division of Aquatic

Resources issues, inter alia, bait fish licenses (HRS § 188-45
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(2011)), bottonfishing vessel registrations (HAR 8§ 13-94),
comercial marine |icenses (HRS § 189-2), freshwater gane fish
licenses (HRS § 188-50 (2011)), special activity permts (HRS 8§
187A-6 (2011)), West Hawai ‘i aquariumpermts (HAR § 13-60.4),
and permts to enter or conduct activities in certain areas (HAR
88 13-31 (Mol okini Shoal), 13-60.5 (Northwestern Hawaii an

I sl ands Marine Refuge), and 13-62 (Wahi awa Public Fi shing
Area)). Oher DLNR divisions issue various other types of
permts and licenses including hunting |icenses, canping
permts, collecting permts, access permts, comrercial activity
permts (e.qg., beach weddings), comercial harvest permts, and
marine event permts (for canoe, surf, swim body board

contests, beach clean up, sailing races, etc.), See generally

Depart nent of Natural Resources, ww.dlnr.gov (last visited

August 26, 2016). Appellants offer no rational distinction or
| ogi cal reason why HEPA environnental review procedures shoul d
be required for aquariumfish permts, but not for these other
types of licenses and permts. Nor would this expansive
interpretation of "applicant action"” be necessarily limted to
activities permtted or licensed by DLNR

An EA nust provide a "detail ed description of the
proposed action or project and evaluate direct, indirect, and

cunul ative inpacts, as well as consider alternatives to the

proposed project and describe any neasures proposed to minimze

potential inpacts.” Sierra Cub Il, 115 Hawai ‘i at 307, 167
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P.3d at 300 (enphasis added) (citation omtted). Cumulative

i npact is defined as:

[ T] he inpact on the environment which results fromthe
incremental inpact of the action when added to other past,
present, and reasonably foreseeable future actions
regardl ess of what agency or person undertakes such ot her
actions. Cunulative inpacts can result fromindividually
m nor but collectively significant actions taking place over

a period of tine.

HAR 8§ 11-200-2. Therefore, anong other things, each individual
permt applicant would have to evaluate the cunul ative inpact of
aquariumcol |l ection under all issued permts in his or her
preparati on of an EA.

We conclude that to interpret "programor project” so
sweepingly as to require individual aquariumfish permt
applicants to undertake the EA process is not a "rational,
sensi bl e and practicable interpretation” of HEPA and woul d
create an unreasonable, inpractical, and absurd result. See
Bowers, 88 Hawai ‘i at 277, 965 P.2d at 1277. Accordingly, we
hol d that aquarium col |l ection under an aquariumfish permt
i ssued by DLNR pursuant to HRS § 188-31 is not an "applicant
action" under HEPA.

C. The DLNR s Exercise of Discretion

DLNR al so argues that, even if aquariumcollection fel
within the definition of an "applicant action,” it is not
subj ect to HEPA because there is no discretionary agency
approval of aquariumfish permts. This argunent is wthout

merit.
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Pursuant to HRS § 343-5(e), an EA is required only when
an applicant proposes an "action" that requires approval of an
agency. "Approval" is defined as "discretionary consent
required froman agency prior to actual inplenentation of an

action.” HRS § 343-2. "Discretionary consent” neans "a
consent, sanction, or recomendation from an agency for which
judgnment and free will may be exercised by the issuing agency,
as distinguished frommnisterial consent.” Id. "Mnisterial
consent" neans "a consent, sanction, or reconmendation from an
agency upon a given set of facts, as prescribed by law or rule
wi t hout the use of judgnment or discretion.” HAR § 11-200-2.

DLNR argues that it has no discretion as to whether or
not to issue an aquariumfish permt because the application
process is online and conpletely automatic. |In other words, if
an applicant fills in the online formand clicks the box

accepting the "terns and conditions,” an aquariumfish permt is
i ssued. As Appellants argue, however, by its plain | anguage,
HRS 8§ 188-31 gives DLNR di scretionary authority over whether to
approve a aquariumfish permt, stating that DLNR "nay issue an
aquarium fish permt" (HRS § 188-31(a)), and stating that DLNR
nmust be satisfied that certain requirenents are net, i.e., that
"permts shall be issued only to persons who can satisfy [ DLNR]
that they possess facilities to and can maintain fish and ot her
aquatic life alive and in reasonable health" (HRS § 188-31(b)).

The online form including the applicant's representation that

specified conditions are net, is sinply the nmeans by which DLNR
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has determined to exercise its discretion. The |legislative
hi story of HRS 8§ 188-31 nmakes DLNR s discretionary authority
clear, stating, inter alia, that the statute was "designed to
permt the establishnent of such an aquariumfishing industry
and provi des safeguards so that the abuse of the privil ege of
using fine nesh nets can be prevented.” H Stand. Conm Rep.
No. 586, in 1953 House Journal, at 675. HRS § 188-31(c)

provi des that DLNR may adopt rules for the purpose of the
statute, suggesting that the Legislature intended that DLNR
woul d have anple neans with which to exercise its discretion.
Accordingly, we reject DLNR s argunent that a | ack of

di scretionary approval provides a separate ground for denying
Appel I ants' requested relief.

V. CONCLUSI ON

For these reasons, the Grcuit Court's Summary Judgnment
Order and Judgnent, both filed on June 24, 2013, are affirned.
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