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NOS. CAAP-13-0000427 and CAAP-13-0000428
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

NO._CAAP- 13- 0000427
(TRUST NO. 06- 1- 0044)

In the Matter of the T.H G MARI TAL TRUSTS

NO._CAAP- 13- 0000428
(TRUST NO. 02- 1- 0030)

In the Matter of the THOVAS H GENTRY REVOCABLE TRUST

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CI RCU T

MEMORANDUM OPI NI ON
(By: Foley, Presiding J., Fujise and Reifurth, JJ.)

Petitioner-Appellant Kiana E. Gentry (Kiana) appeal s
fromtwo judgnments in separate but related trust cases, both
titled "Final Judgnment Re: Order Denying Petitioner Kiana E
Gentry's Petition to Enforce Settl enment Agreenent and Appoi nt
Receiver, Filed on August 26, 2010" (together, Enforcenent
Judgnents) and both entered on March 25, 2013 in the Crcuit
Court of the First Grcuit! (circuit court). The Enforcenent
Judgnents were entered in In re Thomas H GCentry Revocabl e Trust,
T. No. 02-1-0030 (Revocable Trust Matter) and In re T.H G
Marital Trusts, T. No. 06-1-0044 (Marital Trust Matter), which
i nvol ve the Thomas H Gentry Revocable Trust (Trust) and one of
the Trust's subtrusts, the T.H G Marital Trust (Marital Trust).

! The Honorable Derrick H M Chan presided, unless otherwi se

i ndi cat ed.
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On appeal, Kiana contends the circuit court erred in
(1) denying her petitions seeking enforcenent of the ternms of a
settl ement agreenent (Petitions to Enforce) and (2) refusing to
hold an evidentiary hearing or trial after denying her Petitions
to Enforce.

BACKGROUND
A, Trust Sunmmary

I n Novenber 1994, Thomas H. Gentry (CGentry) was in a
boati ng accident that left himin a coma until he passed away on
January 15, 1998. At the tine of Gentry's accident, he was the
trustee of the Revocable Trust. The beneficiaries of the Trust
i ncluded Norman H GCentry, Tania V. CGentry, Mark T. Gentry, Corin
S.NM GCentry-Balding, and Candes S_ N M Gentry (Gentry's
children fromprevious marriages), Kiana (Gentry's third spouse),
Angel Vardas (Kiana's daughter froma previous nmarriage), Arielle
Gentry and Race Gentry (Gentry's adult grandchildren), and al
m nor and unborn issue of Gentry. After Centry's death, Mark L
Vorsatz (Vorsatz) and the First Hawaiian Bank (FHB) (together,
Co- Trust ees) becane trustees for the Trust. The terns of the
Trust were set forth in a trust docunent entitled, "Restatenent
of the Thomas H GCentry Revocable Trust Dated February 11, 1986"
(Trust Docunment). In the Trust Docunent, Gentry instructed that
"[t]he Trustee shall distribute the balance of the trust to ny
i ssue who survive ne," subject to other conditions set forth in
t he docunent.

The Trust Docunment al so provided for the creation of
several subtrusts, including the Marital Trust.? The Marital
Trust nanes Gentry's spouse as the "primary beneficiary of the
trust.” The conditions that Gentry established for the Marital
Trust are as foll ows:

4.1 |If my spouse survives me for any period of tinme
(and-my spouse shall be deemed to have survived me if we
shoul d die sinmultaneously or under such circumstances as to
render it difficult or inpossible to determ ne who survived
the other), or if any of her issue survives me, the Trustee
shall distribute one third of the trust estate (before
reduction for any estate, inheritance, generation-skipping

2 The other subtrusts of the Trust are a generation skipping

subtrust (GST) and certain subtrusts for the children
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or other transfer taxes payable out of the trust estate) to
a separate trust, designated as the "Marital Trust[.]"

In January 1995, Norman H. Gentry, under durabl e power
of attorney for Gentry, petitioned the circuit court for the
formation of the Marital Trust. The circuit court granted the
petition.® Kiana was Gentry's spouse at the time of his death
and, therefore, becanme the sole beneficiary of the Marital Trust.
B. Procedural History

On Decenber 7, 2007, the Co-Trustees and beneficiaries
of the Trusts, including Kiana, (collectively, Parties) net
before the circuit court to review and agree upon the essenti al
terms of an agreenent to settle various trust disputes. At the
time the Parties net, they had filed various pleadings in the
Revocabl e Trust Matter and the Marital Trust Matter. The two
cases were not consolidated in the circuit court.

On Decenber 21, 2007, the Parties executed a witten
settlement agreenent (Settlenment Agreenment). The Settl enent
Agreenment provided, "Unless otherwise dealt with in this
[ Settl ement] Agreenent, all of the clains, objections and
responses filed in the [trial proceedings] will be dismssed with
prejudice[.]"

Central to this appeal are terns found in Paragraph 6
and 7 of the Settlenent Agreenment, which require the Co-Trustees
to sell certain assets owned by the Trusts within thirty nonths
fromthe Decenber 21, 2007 effective date of the Settlenent

Agreenment. In relevant part, the Settlenment Agreenent provides:
6. ORDERLY DI SPOSI TI ON OF ASSETS

A. The [P]arties agree to the orderly disposition
of certain assets of the Trusts. These assets are the
Trusts' interests in TG California Conpany, Gentry-Pacific,
Ltd., Gentry Properties and Gentry Homes, Ltd. The Co-
Trustees will sell these entities or their assets within a
30-month period fromthe Effective Date, with one 18-nonth
extension permitted if supported by good cause as approved
[sic] the Court. One or nmore of Gentry's children and/or
their issue are not prohibited from purchasing any entity or
asset fromthe Trusts or fromthe entities for full fair
mar ket val ue.

B. Wth respect to the Trusts' ownership of
Gentry-Pacific, Ltd., this interest will not be sold until
Gentry Investnent Properties or its assets have been sold.

The Honorabl e Herbert K. Shimabukuro presided.
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When Gentry Properties' assets are sold and that entity is
l'iquidated, and all expenses associated with Gentry
Properties are paid, Gentry Pacific will make a dividend
distribution of all of its cash to the sharehol ders of
Gentry Pacific. Thereafter, Gentry |Investment Properties
will make a guaranteed payment to Gentry-Pacific, Ltd.
sufficient to cover Gentry-Pacific, Ltd.'s reasonable
operating expenses for no | onger than the aforesaid 30-nonth

peri od.

7. GENTRY | NVESTMENT PROPERTIES. Gentry | nvestnment
Properties [(GIP)] will not be subject to the disposition
parameters of paragraph 6 above. As soon as practicable, the
Trust's interests in GIP will be distributed to the marital
subtrust, Gentry's Children (free of trust), and to the GST
subtrust, Pro Rata. Gentry-Pacific, Ltd., will remain as the
general partner of GIP for the aforesaid 30-month period

The [Plarties will use their best efforts to assure that

Gentry-Pacific, Ltd., and/or GIP will not use GIP's

accumul ated i nconme or sales proceeds to start or acquire any
new busi nesses, or to acquire additional real property, or
to construct intract inprovenents. The intent of the
[Plarties is that GIP will dispose of its assets over tine
(unspecified) in a comercially reasonable manner. |In doing
so, Gl P is not precluded fromconstructing infrastructure in
order to facilitate sales, provided, however, that such

i mprovements may be nmade only to obtain a final subdivision
map and/or to satisfy the requirements of specific buyers
under written contracts or as required by |aw.
Infrastructure includes, but is not limted to, roads

wal kways, drainage systems, utilities and other construction
consistent with the land use entitlements of the particular
property being inproved. Obtaining a final subdivision map
includes the ability to post or, if necessary, perform under
a bond for the required public improvenments.

On August 26, 2010, Kiana filed the Petitions to
Enforce the terns of the Settlenent Agreement in both the
Revocabl e Trust Matter and the Marital Trust Matter, contending
that the Co-Trustees had not disposed of the Trust Assets within
the thirty-nmonth deadline. Kiana requested the circuit court
order the Co-Trustees to abide by the ternms of the Settl enment
Agreenent, while identifying Paragraphs 6 and 7 as the specific
provi sions that she wi shed to have enforced.

On Novenber 9, 2010, the Co-Trustees filed two nearly
i dentical oppositions to Kiana's Petitions to Enforce in the
Revocabl e Trust Matter and the Marital Trust Matter. The
Co- Trust ees' oppositions stated that the Co-Trustees would file
"a Petition for Instructions that details the steps they have
taken in the adm nistration of the Trust in general, and the
i npl enentation of the [S]ettlenment [Algreenent in particular.”
The Co- Trustees' oppositions also stated that the Co-Trustees
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petitions "will seek instructions for either (a) a distribution
of the remaining trust assets to the beneficiaries and subtrusts
on a pro-rata basis, or (b) an order approving their resignation
and rel ease and the appoi ntnent of a successor trustee(s)"
(Petition for Pro Rata Distribution). A review of the record

i ndi cates that on Decenber 1, 2010, the Co-Trustees only filed a
Petition for Pro Rata Distribution in the Revocable Trust Mtter,
but not in the Marital Trust Matter.

The Co-Trustees' Petition for Pro Rata Distribution,
filed in the Revocable Trust Matter, requested pro rata
distribution of the remaining Trust Assets. Specifically, the
Co- Trust ees requested that one-third of the Trust's assets, which
included interests in equities, real estate, and notes and
recei vables (collectively, Trust Assets), be distributed to Kiana
as the sole beneficiary of the Marital Trust, while the remaining
two-thirds of the Trust Assets be distributed to each of Gentry's
five children.* In the alternative, if the beneficiaries of the
Trust decided to proceed with the admnistration of the Trust,

t he Co- Trustees requested approval of their resignation as
trust ees.

On Decenber 16, 2010, the circuit court held a hearing
on Kiana's Petition to Enforce in the Marital Trust Matter. At
t he hearing, Kiana argued that the Co-Trustees should be ordered
to liquidate or sell the Marital Trust Assets to satisfy the
intent of the Settlenent Agreenent. The Co-Trustees, however,
argued that they could not satisfy the terns of the Settl enent
Agr eenent because they had already failed to sell the Trust
Assets within the thirty-nonth deadline and that various factors,
i ncl udi ng unfavorabl e market conditions, prevented themfrom
selling the assets in the near future.

On Cctober 7, 2011, the circuit court held another
heari ng on several petitions filed in the Revocable Trust Mtter,
including Kiana's Petition to Enforce and the Co-Trustee's
Petition for Pro Rata Distribution.

4 On February 3, 2011, the Co-Trustees filed a suppl enmental
l'iquidation plan to their Petition for Pro Rata Distribution that further
clarified the Co-Trustees' plan to dispose of the Trust Assets. Ki ana
objected to the Co-Trustees' |iquidation plan on March 9, 2011.
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On March 25, 2013, without explanation, the circuit
court denied Kiana's two Petitions to Enforce in separate witten
orders and entered its Enforcenent Judgnents hol ding the sane.

On the same day and al so without explanation, the circuit court

i ssued an order and final judgnment granting in part the Co-
Trustee's Petition for Pro Rata Distribution in the Revocable
Trust Matter (Distribution Judgnent), thus permtting the Co-
Trustees to nmake a pro rata distribution of the shares of certain
Trust Assets without requiring the Co-Trustees to |iquidate or
sell the underlying asset. |In part, the Distribution Judgnent
provi ded that of the 49,000 Gentry Pacific shares, 16,333.333
shares were to go to the Marital Trust while each of Gentry's
five children would receive 6,533.333 shares. The Distribution
Judgnent al so provided that of the Trust's ninety percent
menbership interest in Gentry Properties, a thirty percent
menbership interest was to go to the Marital Trust and each of
Gentry's five children would receive a twelve percent nenbership
i nterest.

On April 24, 2013, Kiana filed two separate notices of
appeal fromeach of the Enforcement Judgnents. Kiana did not
appeal fromthe circuit court's Distribution Judgnent in the
Revocabl e Trust Matter.

C. Appellate Court Review

In Inre Gentry Revocable Trust, No. CAAP-13-0000428
(App. Cct. 22, 2014) (mem), this court dism ssed Kiana's
Revocabl e Trust Matter appeal as noot because she failed to
appeal the circuit court's Distribution Judgnment along with the
Enf orcenent Judgnment. 1d. at *4. The Hawai ‘i Suprene Court
vacat ed our opinion and remanded this case to this court, holding
that Kiana's appeal was not noot because (1) the circuit court
retained the authority to vacate its Distribution Judgnment if
Ki ana chose to seek post-judgnent relief in the future; (2) the
appel l ate courts can still grant Kiana relief by distributing the
proceeds fromthe Trust Assets pro rata, instead of distributing
the shares of the assets pro rata as ordered in the Distribution
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Judgnent ;® and (3) Kiana's Petitions to Enforce enbraced
different subject matters than those disposed of in the circuit
court's Distribution Judgnent. In re Thomas H. Gentry Revocabl e
Trust, 2016 W. 3541634, No. SCWC-13-0000428, *12-15 (June 28,
2016), reconsi deration deni ed, 138 Hawai ‘i 50, 375 P.3d 1288
(2016) .

On remand, this court consolidated the Revocabl e Trust

Matter with the Marital Trust Mtter.
1. STANDARD OF REVI EW

Appel | ate review of an order denying a notion to
enforce a settlenent agreenent is the same as it would be for a
nmotion for summary judgnent. See Mller v. Manuel, 9 Haw. App.
56, 64, 828 P.2d 286, 292 (1991); see also Moran v. Cuerreiro, 97
Hawai ‘i 354, 371, 37 P.3d 603, 620 (App. 2001). "A notion for
sumary judgnent shoul d not be granted where there is a factual
guestion as to the existence, validity, and terns of the alleged
settl ement agreenent, and where such a dispute exists, a trial or
an evidentiary hearing to resolve the dispute is required.”
Glmartin v. Abastillas, 10 Haw. App. 283, 296, 869 P.2d 1346
1352 (1994); see MIler, 9 Haw. App. at 64-65, 828 P.2d at 292.

[11. DI SCUSSI ON

A. Validity and Enforceability of the Settlement Agreenent

Ki ana contends the circuit court erred when it denied
her Petitions to Enforce. Kiana argues that "[s]ince the
[circuit] court refused to enforce the Settlenment Agreenent, the
only logical conclusion is that it found it invalid since al
valid settlenment agreenents nust be enforced.”™ The circuit
court, however, never made a finding of invalidity and the Co-
Trustees do not dispute that the Settlenent Agreenent is valid
and enforceabl e on appeal .

5 The Hawai ‘i Supreme Court noted "[t]he Distribution Judgment calls

for shares of Gentry Pacific and Gentry Properties to be distributed anmong
trustees—shares that no | onger exist because the [Gentry Properties, GPP
Inc., and GPP Corporation (collectively, GPP Conpanies)] have been

l'i qui dated. " In re Thomas H. Gentry Revocable Trust, No. SCWC-13-0000428 at
*14. The supreme court took judicial notice of a "certified copy of the
warranty deed transferring the Gentry Pacific Design Center property from GPP
to the Office of Hawaiian Affairs, recorded at the Land Court on August 20,
2012." 1d. at *14 n.8.
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While it is true that a circuit court rmay deny a notion
to enforce a settlenent agreenent if the court finds the
agreenent is invalid or unenforceable, see Mller, 9 Haw. App. at
63-64, 828 P.2d at 291, that is not the only reason for a court
to refuse to enforce such a notion. For exanple, a court should
refuse to grant a notion to enforce a settlenment agreenent if
there remain questions of fact on howto interpret the terns of
the settlenent agreenent. See Glmartin, 10 Haw. App. at 296, 869
P.2d at 1352. Therefore, Kiana's argunent that "[s]ince the Co-
Trustees agreed that the Settlenment Agreenent is enforceabl e,

t hey shoul d have been required to followits terns” is wthout
merit.
B. Cenuine Issues of Material Fact

Al t hough both Parties agree that they are bound to the
terms of the Settl enent Agreenent, they disagree on howto
interpret the agreed upon terns.

As previously noted, a notion to enforce a settl enent
agreenent should not be granted where there is a factual question
as to the existence, validity, and terns of the alleged
settlenment agreenent. See Glmartin, 10 Haw. App. at 296, 869
P.2d at 1352. Because settlenent agreenments are a "species of
contract law," we apply contract principles when interpreting the
settlenment agreenent’'s ternms. See Wng v. Cayetano, 111 Hawai ‘i
462, 481, 143 P.3d 1, 20 (2006) (stating that settl enent
agreenents are "sinply a species of contract |law'); see al so
Wttig v. Allianz, A G, 112 Hawai ‘i 195, 201, 145 P.3d 738, 744
(App. 2006); Standard Mgnt., Inc. v. Kekona, 99 Hawai ‘i 125, 133-
34, 53 P.3d 264, 272-73 (App. 2001).

Where the terms of a contract are anbi guous, the ambiguity
rai ses the question of the parties' intent, which is a
question of fact that will often render summary judgment
[or, in the case before us, enforcement of the settl enment
agreement] inappropriate. Found. Int'l, Inc. v. E.T. lge
Construction, Inc., 102 Hawai ‘i 487, 497, 78 P.3d 23, 33
(2003); Hanagam v. China Airlines, Ltd., 67 Haw. 357, 364,
688 P.2d 1139, 1145 (1984). If the language of a contract is
unanmbi guous, however, the interpretation of the contract
presents a question of law to be decided by the court.
Found. Int'l, Inc., 102 Hawai ‘i at 497, 78 P.3d at 33;
United States v. 0.35 Of An Acre Of Land, 706 F.Supp. 1064,
1070 (S.D.N. Y. 1988).

In addition, the determ nation of whether a contract
contains ambiguous terms is a threshold question of |aw for

8
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the court to decide. Found. Int'l, Inc., 102 Hawai ‘i at 496,
78 P.3d at 32; 0.35 Of An Acre Of Land, 706 F.Supp. at 1070.
A contract term or phrase is anbiguous only if it is capable
of being reasonably understood in nore than one way. Cho
Mark Oriental Food, Ltd. v. K& K Int'l, 73 Haw. 509, 520,
836 P.2d 1057, 1063-64 (1992). The parties' disagreement
over the meaning of a contract's ternms does not render clear
| anguage anbi guous. Found. Int'l, Inc., 102 Hawai ‘i at 497,
78 P.3d at 33. "Nor does ambiguity exist where one party's
view strains the contract |anguage beyond its reasonabl e and
ordi nary meaning." Seiden Assocs., lInc. v. ANC Hol dings,
Inc., 959 F.2d 425, 428 (2d Cir. 1992) (quotation marks and
brackets omtted). Under the parol evidence rule, the court
may not resort to extrinsic evidence to determ ne the
parties' intent where the contract's |anguage is

unambi guous. Anfac, Inc. v. Waikiki Beachcomber Inv. Co., 74
Haw. 85, 124-25, 839 P.2d 10, 31 (1992).

Wttig, 112 Hawai ‘i at 201-02, 145 P.3d at 744-45; see Mller, 9
Haw. App. at 64, 828 P.2d at 292 (reviewing a notion to enforce a
settlenment agreenent as if it were a notion for summary
j udgnent ) .

The Settl enent Agreenent provides, in relevant part:

6. ORDERLY DI SPOSI TI ON OF ASSETS.

A. The [P]arties agree to the orderly disposition
of certain assets of the Trusts. These assets are the
Trusts' interests in TG California Conpany, Gentry-Pacific
Ltd., Gentry Properties and Gentry Homes, Ltd. The Co-
Trustees will sell these entities or their assets within a
30-month period fromthe Effective Date, with one 18-nonth
extension permtted if supported by good cause as approved
t he Court.

B. Wth respect to the Trusts' ownership of
Gentry-Pacific, Ltd., this interest will not be sold unti
[GIP] or its assets have been sold. When Gentry Properties
assets are sold and that entity is |iquidated, and al
expenses associated with Gentry Properties are paid, Gentry
Pacific will make a dividend distribution of all of its cash
to the sharehol ders of Gentry Pacific. Thereafter, Gentry
I nvest ment Properties will make a guaranteed paynent to
Gentry-Pacific, Ltd., sufficient to cover Gentry-Pacific,
Ltd.'s reasonabl e operating expenses for no | onger than the
aforesai d 30-nonth period.

7. GENTRY | NVESTMENT PROPERTIES. Gentry | nvestnment
Properties will not be subject to the disposition parameters
of paragraph 6 above. As soon as practicable,

the Trust's interests in GIP will be distributed to the
marital subtrust, Gentry's Children (free of trust), and to
the GST subtrust, Pro Rata. Gentry-Pacific, Ltd., wll
remain as the general partner of G P for the aforesaid
30-month period. The [Plarties will use their best efforts
to assure that Gentry-Pacific, Ltd., and/or GIP will not use
Gl P's accunul ated i ncome or sales proceeds to start or
acquire any new businesses, or to acquire additional rea
property, or to construct intract improvements. The intent
of the [Plarties is that GIP will dispose of its assets
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over time (unspecified) in a commercially reasonable
manner .

(Enphases added.)

The Co-Trustees argue that because they failed to sel
the Trust Assets within the thirty-nonth tinme period, as required
under the Paragraph 6(A), the terns of the Settlenent Agreenent
"could no | onger be acconplished" as Kiana requested. The
Settlenment Agreenent is silent on what steps the Parties would
take if the Co-Trustees did not neet the thirty-nmonth deadline
provi ded under Paragraph 6(A).°® The uncertainty on how to
proceed once the deadlines set forth in the Settlenment Agreenent
can no | onger be net creates an anbiguity in the Settl enment
Agreenment. But cf. Eastman v. McGowan, 86 Hawai ‘i 21, 27-28, 946
P.2d 1317, 1323-24 (1997) (holding that a settlenment agreenent
was unanbi guous and there was no genuine issue of fact where the
agreenent stated that if defendants did not conplete the
condom nium project and obtain a Certificate of Occupancy by a
specific date, defendants were required to return the personal
representative's downpaynent and the estate would have no further
obl i gati ons under agreenent).

Furthernore, during the Cctober 7, 2011 hearing before
the circuit court, the Co-Trustees naintained that they could not
sell G P because third parties owned controlling interests in the
conpany and the Co-Trustees could not "sell the stock of third-
party sharehol ders who never signed the settlenent agreenment[.]"’

6 We note that on June 21, 2010, beneficiary Corin S.N.M Gentry-
Balding filed a petition requesting an ei ghteen-nonth extension for the Co-
Trustees to effectuate the terns of the Settlement Agreement, as provided
under Paragraph 6(A) of the Settlement Agreement. The petition stated "[g]ood
cause exists for the extension because the adm nistration is not conplete, and
the initial 30-month period of the Settlement Agreement will expire on June
21, 2010." Kiana opposed the petition, arguing that "(1) there is no
provision within the Settlement Agreenent that allows a beneficiary to
petition this court for an extension of time to effectuate the terms of the
Settl ement Agreenment; and (2) an extension of time will only increase the
costs of admi nistering the Trusts for the beneficiaries[.]" The circuit court
deni ed the request for an extension and, on appeal, neither party argues that
an ei ghteen-nonth extension should have been granted

7 We note that the Co-Trustees' Petition for Pro Rata Distribution
stated that "[a]t the time of execution of the Settlement Agreement, Gentry
Pacific was the manager of Gl P. Fol l owi ng the distribution of GIP to the

(continued...)
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Ki ana responded that G P's controlling interests were in the
hands of third parties because "the trustees took it upon
t hensel ves to issue a pro rata distribution of G P during the
pendency of the settlenent period" and that it "was their doing,
so they cannot now say that it's inpossible because that was
their doing." Kiana' s position appears to ignore the terns of
Paragraph 7 of the Settlenment Agreenent, which instructs that
"[a]s soon as practicable, the Trust's interests in AP wll be
distributed to the marital subtrust, Gentry's Children (free of
trust), and to the GST subtrust, Pro Rata." |If the Co-Trustees
are unable to sell AP because they adhered to the Settl enment
Agreenent's requirenment that they make a pro rata distribution of
interests in G P, then the Settlenment Agreenent's terns
effectively undermine its own requirenment that the Co-Trustees
sell GP. See Inre Lock Revocable Living Trust, 109 Hawai ‘i
146, 152, 123 P.3d 1241, 1247 (2005) ("[A]ln anmbiguity arises from
t he use of words of doubtful or uncertain nmeaning or
application.” (quoting Hokanma v. Relinc Corp., 57 Haw. 470,
474-75, 559 P.2d 279, 282 (1977)).

Al t hough Ki ana professes to want the Settl enment
Agreenment "enforced in its entirety”, her argunents in support of
her Petitions to Enforce essentially ask the circuit court to
order the sale of the Trust Assets irrespective of the
limtations of Paragraph 6(B) and Paragraph 7. W find no
authority for the circuit court to ignore one provision of the
Settlement Agreenent to effectuate another. To permt the
circuit court to ignore the limtations of Paragraph 6(B) and
Paragraph 7 would render the court guilty of "pick[ing] and
choos[ing]" which provision of the Settlenment Agreenent to
follow, just as Kiana alleges the Co-Trustees tried to do. The
terms of the Settl enent Agreenent are anbi guous because there is
uncertainty as to the interpretation of the ternms of the

7(...continued)
beneficiaries and subtrusts, a majority interest of GIP replaced Gentry
Pacific with NTM LLC as manager." The Co-Trustees' Petition for Pro Rata

Distribution also indicated that "G P was distributed to the beneficiaries and
subtrusts, and is no longer within the control of the Trust."

11
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Settlement Agreenent and it is unclear how the Parties intended
to resol ve such di sputes when they entered into the agreenent.

As this court acknowl edged in Mller, a "nbtion to
enforce settlenent nust be denied where it appears that there is
a question of fact. A contrary conclusion would deny a |itigant
due process of law." Mller, 9 Haw. App. at 64, 828 P.2d at 292
(ellipsis and enphasis omtted) (quoting Mancina v. Hoar, 129
Cal. App.3d 796, 797 (Cal. Ct. App. 1982)). Because questions of
fact remain on how to effect the terns of the Settl enent
Agreenent, the circuit court did not err in denying Kiana's
Petitions to Enforce. See Glmartin, 10 Haw. App. at 296, 869
P.2d at 1352; cf. Hanagam , 67 Haw. at 363-64, 688 P.2d at 1144-
45 (holding that the circuit court did not err in denying-in-part
enpl oyer's notion for sumary judgnent where the ternms of the
i ndemmi fication clause were not "so definite and unanbi guous t hat
there [was] no roomfor interpretation”); Mller, 9 Haw. App. at
69-71, 828 P.2d at 294-95 (holding that the circuit court erred
in granting a notion to enforce a settlenent agreenment where a
guestion of fact remained as to whether there was a valid
conprom se agreenent between the parties).

C. Evidentiary Hearing

Ki ana contends that, if there were questions of fact,
the circuit court was required to hold an evidentiary hearing or
jury trial before denying her Petitions to Enforce. Wen there
is a genuine issue of material fact as to the terns of a
settlement agreenent, the court is required to hold a trial or an
evidentiary hearing to resolve the dispute. Glmartin, 10 Haw.
App. at 296, 869 P.2d at 1352 ("A [notion to enforce a disputed
settl ement agreenent] should not be granted where there is a
factual question as to the existence, validity, and ternms of the
al | eged settl enent agreenent, and where such a dispute exists, a
trial or an evidentiary hearing to resolve the dispute is
required.”); see Mller, 9 Haw. App. at 71, 828 P.2d at 295
(hol ding that the |ower court was required to hold a trial or
evidentiary hearing where a question of fact renmained as to
whet her there was a conproni se agreenent between the parties).
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Ki ana agreed to a jury-waived trial before entering
into the Settlement Agreenent. Therefore, Kiana was not entitled
to ajury trial to resolve the issues of fact.® Cf. Mran, 97
Hawai ‘i at 371, 37 P.3d at 620 (noting that questions of fact may
be decided by a jury "where the right to a jury trial has been
asserted"). Kiana' s waiver of her right to a jury trial does not
obvi ate the need for an evidentiary hearing where genui ne issues
of fact remain and where Kiana requested a jury trial on the
i ssues of fact presented by the Settlenent Agreement. See
Safeway, Inc. v. Nordic PCL Const., Inc., 130 Hawai ‘i 517, 532,
312 P.3d 1224, 1239 (App. 2013) (holding that the circuit court
was required to hold an evidentiary hearing to resol ve genuine
issues of material fact as to the existence of an arbitration
agreenent, even if neither party to the all eged agreenent
requested a hearing); Mller, 9 Haw. App. at 65 n.9, 828 P.2d at
292 n.9 (rejecting Appellees' argunent that Defendants had wai ved
any right to an evidentiary hearing to resol ve questions of fact
as to the enforceability of a settlenent agreenent where
Def endants' attorney "stated that her clients wi shed to speak on
their own behalf at the hearing” and where Defendants expressed a
desire "to go to trial and have a full hearing of all the
clains").

Therefore, the circuit court erred in not holding an
evidentiary hearing to resolve questions of fact regarding the
interpretation and enforcenment of anbiguous ternms in the
Settlement Agreenent. See Glmartin, 10 Haw. App. at 296, 869
P.2d at 1352; see also Mller, 9 Haw. App. at 69-71, 828 P.2d at
294- 95,

We remand t hese consolidated cases back to the circuit
court for an evidentiary hearing on any anbi guous terns,
i ncludi ng any provisions that may prevent the Co-Trustees from
effectuating the ternms of the Settlenent Agreenent. To the

8 Al t hough Ki ana preferred to resolve the Settlement Agreement

di sputes through nediation, the record indicates that Kiana's counsel orally
requested a jury trial to resolve questions relating to the interpretation of
the Settlement Agreenment's terns.
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extent that the satisfaction of the Settlenment Agreenent may be
i npacted by the circuit court's unchall enged Distribution
Judgnent, we direct the circuit court's attention to the recent
Suprene Court of Hawai ‘i opinion, In re Thonmas H Gentry
Revocabl e Trust, 2016 W. 3541634, No. SCWC-13-0000428, for

gui dance.

V. CONCLUSI ON

The "Final Judgnent Re: Order Denying Petitioner Kiana
E. Gentry's Petition to Enforce Settlenment Agreenent and Appoi nt
Receiver, Filed on August 26, 2010" entered in In re Thomas H
Gentry Revocable Trust, T. No. 02-1-0030 and the "Final Judgnent
Re: Order Denying Petitioner Kiana E. Gentry's Petition to
Enforce Settlenment Agreenent and Appoint Receiver, filed on
August 26, 2010" entered in In re Thomas H Gentry Revocabl e
Trust, T. No. 02-1-0030, both entered on March 25, 2013 in the
Circuit Court of the First Grcuit are vacated and these cases
are remanded for proceedi ngs consistent with this opinion.

DATED: Honol ul u, Hawai ‘i, Septenber 21, 2016.
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