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SUMMARY DI SPOSI TI ON. ORDER
(By: Foley, Presiding Judge, Leonard and G noza, JJ.)

Appel I ant Mot her (Mther) appeals fromthe O ders
Concerning Child Protective Act, filed on Novenber 24, 2015, in
FC-S No. 13-00110, and the Orders Concerning Child Protective
Act, filed on Novenber 24, 2015, in FG-S No. 14-00216
(collectively, Oders), all filed in the Famly Court of the
First Crcuit (Famly Court).! The Orders inposed fanily

supervi sion over Mdther's four children, including (at the

The Honorable Steven M Nakashi ma presided.
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relevant tinme) two infants, a toddler, and a young school - aged
chi | d.

Mot her clains that the Famly Court erred by finding
that the childrens' physical or psychol ogical health or welfare
had been harnmed or was subject to threatened harm by the acts or
om ssions of the childrens' famly sufficient to warrant famly
supervi si on

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resolve Mother's point of error as follows:

On appeal, Mt her objects to several Findings of Fact
and argues that the Famly Court erroneously found that Mt her
could be an unidentified perpetrator of her child s broken |eg.

When a petition for supervision is filed, the Famly
Court nust conduct a return hearing and deci de whet her the
child's physical or psychol ogical health or welfare has been
harmed or is subject to threatened harm by the acts or om ssions
of the child's famly, whether the child should be placed in
foster custody or under fam |y supervision, and what services
shoul d be provided to the child' s parents. Hawaii Revised
Statutes (HRS) 8§ 587A-28(a) and (c) (Supp. 2015).

"' Preponderance of the evidence' shall be the standard of proof
required in any proceeding, unless otherwi se specified." HRS
8§ 587A-4 (Supp. 2015). "Preponderance of the evidence neans the

degree of proof, which as a whole, convinces the trier of fact
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that the fact sought to be proved is nore probable than not."
Id.

By a preponderance of the evidence, Mther could not be
ruled out as the perpetrator of harmto her child, AS. It is
undi sputed that AS was ei ght een-weeks ol d, non-verbal, and
nonanbul atory at the tine that he suffered a spiral fracture of
his left leg. Dr. Kevin Kon (Dr. Kon), a pediatric radiologist,
concluded froman x-ray taken on April 22, 2013 that his best
estimate was that the injury occurred between zero and el even
days prior, but it could have been up to fourteen days prior,
based on nedi cal studi es because there was no sign of bone
healing. Dr. Kon also stated that it would be very difficult for
a child that could not walk to cause an injury like that to
hi nsel f.

Dr. Kayal Natarajan (Dr. Natarajan), a pediatrician and
child abuse expert, concluded that given the child s nedical
hi story, l|ack of explanation as to how the injury occurred, and
| ack of nmedical reason for the injury, that child abuse was the
cause of a broken leg to AS. She opined that the child could not
have injured hinself due to the significant amount of force
required to cause such an injury. Thus, by a preponderance of
the evidence, AS's injury was inflicted upon himby soneone el se,
anywhere fromzero to fourteen days prior.

Bot h Mot her and Fat her deni ed causing AS s broken |eg.
AS stayed with Father from April 11, 2013, to April 21, 2013.

Fat her stated that he did not notice anythi ng unusual about AS on

Sunday, April 21, 2013, and in fact, AS kicked his left |eg
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repeatedly while Father played with him At approxi mately noon
on Sunday, Father transferred AS to Mother's custody. Mother
stated that AS was cranky and fussy on the way hone, but he was
not scream ng. She thought it was due to being sick or
asthmatic. Mdther noted that nothing out of the ordinary
happened t hroughout the night or the next norning.

However, the next day, Monday, April 22, 2013, at about
noon, AS' s caregiver texted Mdther stating that she thought
sonmet hing was wong with AS's |leg. Later that day, AS was
dropped off at his maternal grandnother's hone at about 5:30 p.m
and the grandnother noticed that AS had swelling in his left |eg.
When Mother arrived later at the grandnother's honme, she touched
AS's left leg and he began to cry hysterically. AS was taken to
t he hospital by Mdther that evening at about 7:00 p.m Mot her
contends that, based on the reported swelling of AS's |eg, Dr.
Nat araj an stated that the | eg was broken prior to AS being
returned to Mother. However, Dr. Natarajan's testinony was
equi vocal ; she testified that she could not give a determ nation
of whether it was nore likely than not that AS's injury occurred
before or after AS was picked up from Fat her

In addition, Mdther testified that she did not think
that AS was injured when he was returned to her care on Sunday at
noon because AS did not display any indication that his left |eg
was in pain from being broken. Dr. Kon concluded that AS s |eg
coul d have been broken between zero and up to fourteen days prior

to bei ng exam ned on Monday evening. Thus, Mther could not be
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rul ed out as the perpetrator of harmto AS because his injury
coul d have occurred when in Mther's care.

"*Fam |y supervision' neans the |legal status in which a
child s legal custodian is willing and able, with the assistance
of a service plan, to provide the child with a safe famly hone."
HRS § 587A-4. "'Famly home' neans the hone of the child' s |egal
custodian.” 1d. Alisa Inmakyure, a Departnent of Hunman Services
(DHS) social worker, testified that Modther conpleted a
substantial anount of services and was able to denonstrate
progress, had a support system and had a transition and respite
pl an. Thus, DHS requested fam |y supervision instead of foster
custody of the children. However, DHS al so concluded that due to
the infancy of Mdther's youngest child in the hone, that child
was particularly vulnerable. Thus, famly supervision over al
four children residing with Mther was warranted. W concl ude
that the Famly Court did not clearly err in its Findings of Fact
and did not abuse its discretion in ordering fam |y supervision
in this case.

Therefore, the Famly Court's Novenber 24, 2015 Orders
are affirnmed.

DATED: Honol ul u, Hawai ‘i, August 26, 2016.
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