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NO. CAAP-15- 0000695
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

BARBARA JEAN SCHOBER, Pl aintiff-Appellant,
V.
GROUPO ANDERSON, A Mexican Corporation, et al.
Def endant - Appel | ees,
and
JOHN DOE DEFENDANT CORPORATI ONS 1-15; JOHN DOE DEFENDANT
PARTNERSHI PS 16-20; JOHN DOE DEFENDANT BUSI NESS ENTI Tl ES 21- 25;
JOHN DOE DEFENDANT | NDI VI DUALS 26- 30, Defendants

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CVIL NO. 09-1-1710)

ORDER DI SM SSI NG APPEAL FOR LACK OF APPELLATE JURI SDI CTI ON
(By: Nakamura, Chief Judge, Fujise and Reifurth, JJ.)

Upon review of the record on appeal, it appears that we
do not have appellate jurisdiction over this appeal that
Pl aintiff-Appellant Barbara Jean Schober (Appellant Schober), has
asserted fromthe Honorable Rhonda A. N shinura's August 25, 2015
"Order Denying Plaintiff's Mdtion to Set Aside Final Judgnent
Filed June 18, 2014" and August 25, 2015 "Order Denying
Plaintiff's Mdtion for Substitution of Parties" (hereinafter
collectively referred to as the "two August 25, 2015 orders"),
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because, in the absence of an appeal able final judgnent in this
case, these two August 25, 2015 orders are not yet eligible for
appel l ate review.

Hawaii Revised Statutes (HRS) 641-1(a) (1993 & Supp.
2015) authorizes appeals to the Hawai ‘i Internmedi ate Court of
Appeal s fromfinal judgnments, orders, or decrees. Appeals under
HRS § 641-1 "shall be taken in the manner . . . provided by the
rules of court.” HRS § 641-1(c). Rule 58 of the Hawai ‘i Rul es
of Cvil Procedure (HRCP) requires that "[e]very judgnment shal
be set forth on a separate docunent.” Based on HRCP Rul e 58, the
Suprene Court of Hawai‘i requires that "[a]n appeal may be
taken . . . only after the orders have been reduced to a judgnent
and the judgnent has been entered in favor of and against the
appropriate parties pursuant to HRCP [Rule] 58[.]" Jenkins v.
Cades Schutte Flem ng & Wight, 76 Hawai ‘i 115, 119, 869 P.2d
1334, 1338 (1994). "Thus, based on Jenkins and HRCP Rul e 58, an
order is not appeal able, even if it resolves all clains against
the parties, until it has been reduced to a separate judgnent."
Carlisle v. One (1) Boat, 119 Hawai ‘i 245, 254, 195 P.3d 1177,
1186 (2008). For exanple, the Suprene Court of Hawai‘i has held
that, "[a]lthough RCCH [Rule] 12(q) [(regarding dism ssal for
want of prosecution)] does not nention the necessity of filing a
separate docunent, HRCP [Rule] 58, as anended in 1990, expressly
requires that 'every judgnent be set forth on a separate
docunent.'" Price v. Qpayashi Hawaii Corporation, 81 Hawai ‘i
171, 176, 914 P.2d 1364, 1369 (1996) (enphasis added).

After the circuit court has entered an appeal able final
j udgment that conports with the holding in Jenkins, "[a] post-
judgnent order is an appeal able final order under HRS § 641-1(a)
if the order ends the proceedings, |eaving nothing further to be
acconplished.” Dtto v. MCurdy, 103 Hawai ‘i 153, 157, 80 P. 3d
974, 978 (2003) (citation omtted). Although a separate judgnent
is usually necessary for an appeal under HRS § 641-1(a), HRCP
Rul e 58 and the holding in Jenkins, "the separate judgnent
requirenent articulated in Jenkins is inapposite in the post-
judgnent context." Ditto v. MCurdy, 103 Hawai ‘i at 158, 80 P. 3d
at 979. Thus, for exanple, "[a]n order denying a notion for
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post -judgnent relief under HRCP [Rul e] 60(b) is an appeal abl e
final order under HRS § 641-1(a)." 1d. at 160, 80 P.3d at 981
(citation omtted).

In light of the circuit court's prior entry of the
June 18, 2014 judgnent in this case, it mght appear, at first
gl ance, that Appellant Schober is appealing fromtwo appeal abl e
final post-judgnent orders, nanely the two August 25, 2015
orders. However, in order to qualify as appeal abl e post-judgnent
orders under HRS 8§ 641-1(a), the circuit court nust have already
entered a "judgnment that conports with the principles of finality
set forth in Jenkins. Absent an underlying appeal abl e final
judgment, the circuit court's rulings on . . . purported [post-
j udgnent notions such as an HRCP] Rule 60(b) notion are
interlocutory and not appeal able until entry of such a judgnent."
Bail ey v. DuVauchelle, 135 Hawai ‘i 482, 491, 353 P.3d 1024, 1033
(2015) ("[!I]n sum relief under HRCP Rule 60(b) requires an
under | yi ng judgnment that conports with the principles of finality
set forth in Jenkins. Therefore, [in the absence of an
appeal abl e final judgnent that conports with Jenkins,] the ICA
did not err in concluding that it |acked appellate jurisdiction
to reviewthe Oder re Rule 60(b) Mtion.").

In the instant case, the June 18, 2014 judgnent fails
to qualify as an appeal able final judgnent under HRS § 641-1(a),
HRCP Rul e 54(b), HRCP Rule 58, and the holding in Jenkins,
because the June 2014 judgnent does not resolve all clains
against all parties. Although the June 18, 2014 judgnment enters
judgnent in favor of Defendants-Appellees La Rana Hawaii LLC dba
Senor Frog's Honolulu, Big Gorilla LLC, Tona Ri sso, Rafael
Tell ez, and the Trustees of the Estate of Bernice Pauahi Bi shop
dba Royal Hawaii an Shoppi ng Center and agai nst Appel | ant Schober
as to all clains in Appellant Schober's conplaint, the June 18,
2014 judgnent neither enters judgnment on nor dism sses Appell ant
Schober's conpl aint as to Def endant - Appel | ee G- upo Ander son.
Furt hernore, although the June 18, 2014 judgnent does not resolve
all clains against all parties, the June 18, 2014 judgnent does
not contain an express finding of no just reason for delay in the
entry of judgnent as to one or nore but fewer than all clains or
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parties pursuant to HRCP Rule 54(b). Therefore, the June 18,
2014 judgment does not conport with the principles of finality
set forth in Jenkins. Absent an appeal able final judgnent that
conports with Jenkins, the two August 25, 2015 orders are
interlocutory orders that will not be eligible for appellate
review until the circuit court enters an appeal abl e final
judgnent in this case. See Bailey v. DuVauchelle, 135 Hawai ‘i at
491, 353 P.3d at 1033. Appellant Schober's appeal is premature,
and, in the absence of appellate jurisdiction, therefore,

| T 1S HEREBY ORDERED t hat appell ate court case nunber
CAAP- 15- 0000695 is dism ssed for |ack of appellate jurisdiction.

DATED: Honol ul u, Hawai ‘i, August 18, 2016.

Chi ef Judge

Associ at e Judge

Associ at e Judge





