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SUMVARY DI SPCSI TI ON ORDER
(By: Nakanura, Chief Judge, and Reifurth and G noza, JJ.)

Thi s appeal arises out of a dispute over the terns of a
di vorce decree that divided mlitary retirenent benefits.
Def endant - Appel | ant Maurice Antoni o Cannon (Husband) appeals from
the "Decree Ganting Divorce and Awarding Child Custody"” (D vorce
Decree) entered by the Famly Court of the First Crcuit (Famly
Court)?! on July 27, 2015.?2

At the tinme of the divorce proceedi ngs, Husband was
accruing mlitary retirenent benefits based on his service in the
United States Marine Corps. Husband and Pl aintiff-Appellee
Jenni fer Marie Cannon (Wfe) reached an agreenent regarding the
di vision of their property, which included an award to Wfe of

The Honorable Gale L.F. Chi ng presided.

2P| ai ntiff-Appellee Jennifer Marie Cannon (W fe) obtained representation
in this appeal through the Appellate Pro Bono Pilot Project and is represented
on appeal by Daniel M Gluck, Esq., in his individual capacity.



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

her martial share of Husband's retirenent benefits pursuant to

the "Linson formula."” However, when Wfe submtted the proposed
di vorce decree, Husband objected to the provision that defined
"mlitary retirement.” G ting Mansell v. Mansell, 490 U. S. 581

(1989), Husband argued that disability paynents to a service
menber "are not divisible disposable retired pay."® The Fanmily
Court rejected Husband's objection and entered the Divorce Decree
wi t hout changi ng the chal | enged provi sion.

On appeal, Husband contends that the Famly Court erred
inincluding mlitary veterans' disability pay in its definition
of mlitary retirement. He also contends that the Famly Court
erred in dividing and awarding to Wfe (1) veterans' disability
benefits or (2) mlitary retirenment benefits that Husband may
wai ve or forfeit in the future to receive such disability
benefits, if he should becone eligible for disability benefits.
We affirm

l.

In Mansell, the United States Suprene Court held that
under the Unifornmed Services Fornmer Spouses' Protection Act,
state courts may not treat mlitary retirement pay waived by the
retiree in order to receive veterans' disability benefits as
property divisible upon divorce. Mnsell, 490 U S. at 583. In

Mansel |, the husband had al ready waived a portion of his mlitary
retirement pay in order to receive veterans' disability paynments
at the tinme of the divorce. |[d. at 585-86. The state court, in

dividing the parties' property, had ordered husband to pay wife a
portion of the mlitary retirenment pay he had waived in order to
receive disability paynents. 1d.

In Perez v. Perez, 107 Hawai ‘i 85, 110 P.3d 409 (App.
2005), the famly court entered a divorce decree granting wife
forty percent of husband's mlitary retirement pay. Perez, 107
Hawai ‘i at 85-86, 110 P.3d at 409-10. The divorce decree also

3The record does not indicate that Husband was disabled or entitled to
receive mlitary disability benefits when the Divorce Decree was entered.
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requi red husband to reinburse wife if he voluntarily caused a
reduction in his retirenment pay and thereby deprived wife of the
full benefit of her forty percent interest. 1d. at 86, 110 P.3d
at 410. After the divorce decree was entered, husband converted
a portion of his retirenent benefits into veterans' disability
benefits, which reduced the anount of husband' s retirenent pay
that wiwfe was receiving. 1d. at 87, 110 P.3d at 411. The famly
court granted wife's request to enforce the divorce decree and
ordered husband to pay wife forty percent of what his mlitary
retirement benefits would have been had the anpbunt not been
reduced by the disability benefits. [d. at 88, 110 P.3d at 412.
On appeal, this court affirnmed the famly court's order
and rejected husband's claimthat the famly court's order
violated the | aw prohibiting courts fromdividing mlitary
disability benefits in divorce cases. 1d. at 88, 92, 110 P. 3d at
412, 416. We noted that when the divorce decree was entered,
"[ husband] was not entitled to, and the famly court did not

divide, mlitary disability benefits." 1d. at 89, 110 P.3d at
413. I n support of our decision, we guoted an extensive passage
fromln re Marriage of N elsen, 792 N E 2d 844 (IIl. App. O

2003), which we found to be instructive. 1d. at 90-92, 110 P. 3d
414-16 (quoting N elsen, 792 N E.2d at 867-70).

Ni el sen noted that a grow ng nunber of courts have
found Mansell to be inapplicable and have enforced judgnents
requiring the mlitary spouse to indemmify the nonmlitary spouse
for any dimnution in retirenment pay caused by actions taken by
the mlitary spouse. 1d. at 90, 110 P.3d at 414. These courts
had reasoned that "because the mlitary spouse is free to satisfy
the indemity obligation with assets other than the disability
benefits, there is no division of disability benefits in
contravention of Mansell." 1d. (quoting N elsen, 792 N E. 2d at
867). N elsen also quoted with approval the Florida Suprene
Court's holding that:

whil e federal |aw prohibits the division of disability
benefits, it does not prohibit spouses fromentering into a

3
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property settlement agreement that awards the non-mlitary
spouse a set portion of the mlitary spouse's retirement
pay. Nor does it exclude indemnification provisions
ensuring such payments, so long as veteran's disability
payments are not the source of such paynments.

Id. (quoting N elsen, 792 N E. 2d at 867); see also Merrill .
Merrill, 284 P.3d 880, 884 n.2 (Ariz. . App. 2012) ("A clear
majority of the jurisdictions that have addressed the issue
likewise allowrelief to a former spouse whose share of mlitary
retirenment benefits is reduced by the other spouse's post-decree
wai ver of retirenment in favor of disability paynents.")

.

As in Perez, the Divorce Decree in this case did not
divide mlitary disability benefits. Contrary to Husband's
claim the provision defining mlitary retirenment to which he
obj ected, Paragraph 8.D.(1)(w), does not divide mlitary
disability benefits. Based on Perez, we also reject Husband's
contentions that the Divorce Decree inproperly divided and
awar ded veterans' disability benefits or mlitary retirenent
benefits that Husband may waive or forfeit in the future to
receive such disability benefits. The Di vorce Decree properly
divided mlitary retirenent benefits that Husband had accrued
during the marriage. W conclude that the argunents raised by
Husband on appeal are w thout nerit.*

“We note that to comply with Mansell, the mlitary spouse "must be able
to satisfy [his or her] obligation [in the divorce decree to pay a percentage
of mlitary retirenment benefits to the other spouse] with a source of funds
other than [the mlitary spouse's] disability benefits." Nielsen, 792 N.E. 2d
at 849 (quoted in Perez, 107 Hawai ‘i at 92, 110 P.3d at 416). In this case,
there is no indication that Husband had begun to receive retirement benefits
or that he is eligible for disability paynments. However, should Husband in
the future waive a portion of his mlitary retirement payments in order to
receive mlitary disability benefits, and should he be unable to reinmburse or
indemify Wfe for the resulting reduction in her paynments with a source of
funds other than his mlitary disability benefits, Husband will be entitled to
seek appropriate relief fromthe Famly Court. W further note that although
not chal |l enged by Husband on appeal, the Divorce Decree cross-references
"Paragraph 6" in Paragraph 8.D.(1)(n) and "Section 6" and "Section 16" in
Paragraph 8.D.(1)(w). These cross-references do not appear to refer to the
intended portions of the Divorce Decree, and the parties may wi sh to seek to
correct these cross-references.
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[T,
Based on the foregoing, we affirmthe Divorce Decree
entered by the Famly Court.
DATED: Honol ul u, Hawai ‘i, August 30, 2016.
On the briefs:
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