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NO. CAAP- 15- 0000403
| N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWA ‘|
STATE OF HAWAI ‘I, Pl aintiff-Appellee, v.

BRANDON VACCHELLI, Defendant- Appellant, and
JOSHUA VACCHELLI, Defendant

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CI RCU T
(CRIM NAL NO 13-1-0745)

MVEMORANDUM OPI NI ON
(By: Foley, Presiding J., Fujise and Leonard, JJ.)

Def endant - Appel | ant Brandon Vacchel | i (Brandon) appeal s
fromthe "Judgnment of Conviction and Sentence" entered on Apri
27, 2015 in the Circuit Court of the First Circuit! (circuit
court).

On appeal, Brandon contends the circuit court erred in:
(1) allowng in prejudicial evidence; (2) denying Brandon's
nmotion for acquittal; (3) giving a jury instruction on acconplice
l[tability; (4) failing to instruct the jury on self-defense and
defense of others; (5) answering incorrectly a jury question
regardi ng acconplice liability; and (6) sentencing Brandon to
five years incarceration

| . BACKGROUND

On May 12, 2013, Jessica Layco (Layco) and her
boyfriend Tai Tang "Randy" Thai (Thai) were driving to their hone
in Makakilo with their two daughters after dinner. Going up

! The Honorable Dean E. Ochi ai presi ded.
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Makakil o Drive, Layco noticed two cars tailgating their car. One
of the cars sped up and cut in front of Layco and Thai's car. On
the side of the residential street where Layco and Thai |ive, the
two cars that had been tailgating them had parked. Layco and
Thai pulled over in front of themnear the driveway of their

hone.

Layco and Thai exited the car telling their daughters
to stay in the car. Layco and Thai approached the two cars,
whose drivers had also exited their cars. The two drivers were
brot hers, Joshua Vacchelli (Joshua) and Brandon. Layco
confronted the brothers, asking, "Wat is your guys' problem
revvi ng [your engines and] going up tailgating behind us so close
like that?" Thai and Joshua began "exchangi ng words" and were
"about to fight."

As Joshua and Thai began to physically fight, Brandon
was behind Layco, who put his hands on her to hold her down.
Layco told Thai, "Enough already. Get off himalready. Enough.
We're done already. It's done with." Follow ng her comrents,
Brandon | et Layco go and Joshua "backhanded"” Layco on the side of
her face.

After checking on her daughters' safety, Layco felt
soneone grab her hand and say, "Sister, calmdown. |[|'ma police
officer." The person who approached Layco was an off-duty
reserve police officer naned M chael Cho (Cho). Cho saw the
fight happening and pulled over to intervene. Layco saw Cho wal k
over to the three men fighting, and then saw Joshua hit Cho
across the head. Cho fell to his hands and knees, and Joshua
began hitting Cho on his back and Brandon began ki cki ng Cho on
the right side of Cho's face.

Cho was taken to the hospital, where a doctor diagnosed
hi mw th henorrhagi c contusion, in other words, a bruise and
bl eeding in the brain.

On May 23, 2013, Plaintiff-Appellee State of Hawai ‘i
(State) charged Joshua with assault in the second degree for
actions against Cho, assault in the third degree for actions
agai nst Thai, and assault in the third degree for actions agai nst
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Layco. The State charged Brandon with assault in the second
degree for his actions agai nst Cho.

On July 22, 2014, Joshua pled no contest to the charges
agai nst him Joshua was sentenced to five years probation for
the assault in the second degree charge, and one year for each
assault in the third degree charge.

Brandon's trial began on January 21, 2015. The jury
returned a guilty verdict on January 23, 2015.

At the sentencing hearing, the circuit court announced
its intention to sentence Brandon to a term of inprisonnent of
five years. The circuit court entered the Judgment of Conviction
and Sentence on April 27, 2015.

Brandon filed his notice of appeal on May 12, 2015.

1. STANDARD OF REVI EW

A Evidentiary Rulings and Identification Testinony
"We apply two different standards of review in
addressing evidentiary issues." State v. Richie, 88 Hawai ‘i
19, 36, 960 P.2d 1227, 1244 (1998). "Evidentiary rulings
are reviewed for abuse of discretion, unless application of
the rule admts of only one correct result, in which case
review is under the right/wrong standard." State v. Loa, 83

Hawai i 335, 349, 926 P.2d 1258, 1271 [(1996).]

State v. Otiz, 91 Hawai ‘i 181, 189, 981 P.2d 1127, 1135 (1999).

When the defendant challenges adm ssibility of
eyewi tness identification on the grounds of inmperm ssibly
suggestive pre-trial identification procedure, he or she has
the burden of proof, and the court, trial or appellate, is
faced with two questions: (1) whether the procedure was
i mperm ssibly or unnecessarily suggestive; and (2) if so
whet her, upon viewing the totality of the circunstances,
such as opportunity to view at the time of the crime, the
degree of attention, and the elapsed time, the witness's
identification is deemed sufficiently reliable so that it is
worthy of presentation to and consideration by the jury.

State v. Walton, 133 Hawai ‘i 66, 83, 324 P.3d 876, 893 (2014)
(quoting State v. Araki, 82 Hawai ‘i 474, 484, 923 P.2d 891, 901
(1996)) .

B. Motion for Judgnment of Acquittal

The standard to be applied by the trial court in
ruling upon a notion for a judgment of acquittal is whether
upon the evidence viewed in the |light most favorable to the

prosecution and in full recognition of the province of the
trier of fact, a reasonable mnd m ght fairly conclude guilt
beyond a reasonabl e doubt. State v. Keawe, 107 Hawai ‘i 1,

4, 108 P.3d 304, 307 (2005). This court enploys the sanme
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standard of review in reviewing a notion for a judgment of
acquittal. 1d.

Wal ton, 133 Hawai ‘i at 83, 324 P.3d at 893 (brackets omtted).
C. Jury Instructions and Response to Jury Conmuni cati ons

It is the circuit court's duty and ultimte
responsibility to ensure that the jury was properly
instructed on issues of crimnal liability. State v.

Ki kuta, 125 Hawai ‘i 78, 90, 253 P.3d 639, 651 (2011). "When
jury instructions, or the om ssion thereof, are at issue on
appeal, the standard of review is whether, when read and
consi dered as a whole, the instructions given are
prejudicially insufficient, erroneous, inconsistent, or

m sl eadi ng. Erroneous instructions are presunptively
harnful and are a ground for reversal unless it
affirmatively appears fromthe record as a whole that the
error was not prejudicial." Kobashigawa v. Silva, 129
Hawai ‘i 313, 320, 300 P.3d 579, 586 (2013).

Walton, 133 Hawai ‘i at 83, 324 P.3d at 893. "The circuit court's
response to a jury comuni cation is the functional equival ent of
an instruction.” State v. Haili, 103 Hawai ‘i 89, 101, 79 P.3d
1263, 1275 (2003) (brackets omtted) (quoting State v. Uyesugi,
100 Hawai ‘i 442, 458, 60 P.3d 843, 859 (2002)).

D. Sent enci ng

[ A] sentencing judge generally has broad discretion in
i mposing a sentence. The applicable standard of review for
sentencing or resentencing matters is whether the court
comm tted plain and mani fest abuse of discretion inits
deci si on. Factors which indicate a plain and mani fest abuse
of discretion are arbitrary or capricious action by the
judge and a rigid refusal to consider the defendant's
contentions. And, generally, to constitute an abuse it nust
appear that the court clearly exceeded the bounds of reason
or disregarded rules or principles of law or practice to the
substantial detriment to the litigant.

State v. Henley, 136 Hawai ‘i 471, 478, 363 P.3d 319, 326 (2015)
(quoting State v. Kong, 131 Hawai ‘i 94, 101, 315 P.3d 720, 727
(2013)).

[11. DI SCUSSI ON

A Adm ssion of Evidence

Brandon contends the circuit court erred in admtting
"the nmug shot in a photographic line up of [Brandon],"” and a
police form"which contained prejudicial witten statenents from
Layco[.]" Brandon sought to exclude these itens in a notion in
[imne filed before trial. At trial, the circuit court admtted
the State's Exhibit 13, which was a docunment with six black and
whi te photographs in two rows of three, with handwitten
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i ndi cati on marks on the photograph nunbered "3." The circuit
court also admtted the State's Exhibit 12, which was a statenent
signed by Layco indicating that she sel ected "phot ograph nunber
3," and that the person she sel ected "punche[d] the police

of ficer and caused the police officer to fall to the ground & he
al so punched ny boyfriend & backhanded nme on the right side of ny
face."

Brandon argues that because he was not charged with
assault of Layco or Thai, the adm ssion of Layco's statenent was
an adm ssion of "other acts of m sconduct or crinmes" prohibited
by Hawaii Rul es of Evidence (HRE) Rule 404(b) (Supp. 2015).2 W
rej ect Brandon's argunent because the photographic |ineup was not
i ntroduced "to prove the character” of Brandon or "to show action
in conformty therewith.” Instead, the photographic |ineup was
i ntroduced to show that Layco identified Brandon as a perpetrator
to the police two days after the altercation.

Brandon additionally argues that the photographic
I i neup shoul d have included Joshua because there were m sdeneanor
assault charges agai nst Joshua for assaulting Layco and Thai.
Brandon concludes that "[t]his could prejudicially have m sl ead
the jury into believing [Layco] properly identified [Brandon] as
the assailant for all three assaults.” Brandon al so argues that
"[t] hese Exhibits were extrenely prejudicial as they cast
[ Brandon] in the Iight of a suspect and should not have been
al l oned as they were unduly suggestive."

This court has used a three-part test to determ ne
whet her the adm ssion of police photographs at trial was proper:

1. The Government nmust have a denonstrable need to
introduce the photographs; and

2. The photographs thenmselves, if shown to the jury, nust
not inply that the defendant has a prior crimnal record;
and

2 HRE Rul e 404(b) provides in relevant part:

Evi dence of other crimes, wrongs, or acts is not adm ssible
to prove the character of a person in order to show action
in conformty therewith. It may, however, be adm ssible
where such evidence is probative of another fact that is of
consequence to the determ nation of the action, such

as . . . identity[.]
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3. The manner and introduction at trial nust be such that
it does not draw particular attention to the source or
implications of the photographs.

State v. Kurtzen, 1 Haw. App. 406, 412-13, 620 P.2d 258, 262-63
(1980) (citing U.S. v. Fosher, 568 F.2d 207, 214 (1st Cr
1978)); see also State v. Yanmda, 116 Hawai ‘i 422, 439-41, 173
P.3d 569, 586-88 (App. 2007).

First, the State argues that the |ineup was necessary
to connect Brandon to Cho's injuries because Brandon deni ed that
he caused Cho's injuries. Brandon does not dispute this point.
Layco, who was a witness to the event, identified Brandon two
days after the altercation as the person who "punche[d] the
police officer and caused the police officer to fall to the
ground . . . ." The State had a denonstrable need to introduce
Layco's identification of Brandon through the photographs in
order to establish that Brandon's actions were the cause of Cho's
injuries. See State v. Reiger, 64 Haw. 510, 512, 644 P.2d 959,
962 (1982) ("The phot ographs were the photographic |ineup or
array shown to the victimin the hospital after the attack. In
this case, the defense was alibi. The question of identification
was, therefore, crucial to the proof of the prosecution's case
and obviously, proof that the victimhad picked the appellant out
of a photographic display at an early point was rel evant and
necessary to the governnent's case.").

Second, the photograph was a bl ack and white copy of
Six pictures in two rows of three, nunbered one through six, and
titled "Photo Lineup Sheet." There is no indication on the
docunent that any of the persons in the photographs on the |ineup
had crimnal records. See Yanada, 116 Hawai ‘i at 441, 173 P.3d
at 588 (hol ding that a photographic array in black and white of
phot ographs in two rows of three titled "HONOLULU POLI CE" did not
vi ol ate the second prong of the Kutzen test where there were no
internal police markings or nmug shot identification nunbers).
Layco's statenent indicated that the person she identified as
Brandon had also hit her and her boyfriend Thai, but did not
suggest that Brandon had a prior crimnal record.
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Third, the manner in which Exhibits 12 and 13 were
introduced at trial did not draw any particular attention to the
source of the photos as "nug shots.”™ The exhibits were
introduced as part of the State's direct exam nation of Layco.
After describing the incident, the State asked Layco if she
hel ped the Honolulu Police Departnent to identify the individuals
involved in the altercation. Layco testified in response that
the police came to her house two days after the altercation and
showed her a lineup. The jury was not presented any evi dence or
testinmony as to the source of the photographs.

Exhibits 12 and 13 neet the three prongs of the Kutzen
test, and we hold that the adm ssion of these exhibits was not
erroneous. Brandon's additional argunent that the exhibits were
prej udi ci al because Layco identified Brandon as the perpetrator
of the assault against Layco and Thai even though Brandon's
brot her was charged with those assault crines is without nerit.
Brandon's mi sidentification goes to Layco's credibility rather
than the adm ssibility of those exhibits.

B. Motion for Judgnment of Acquittal
i Causati on

Brandon next argues that the circuit court should have
granted his notion for judgnent of acquittal because "[t]here was
i nsufficient evidence that [Brandon] was the one who struck [ Cho]
causi ng the contusion concussion.”

At trial, Layco testified for the prosecution that she
heard Cho tell Joshua, Brandon, and Thai, "lI'ma police officer."”
Layco testified that after Cho announced hinsel f, "Joshua hit
[ Cho] across the head. Wen that happened, [Cho] went down on
his knees on all fours, and Joshua was hitting the cop behind his
back and [ Brandon] was kicking himon the right side of the
face.” Layco testified that she witnessed the event froma
"coupl e of feet" away.

Thai's testinony supported the testinony given by
Layco. Thai testified that during the altercation, he saw
Brandon punching Cho in the face while the "guy in the red Cvic
was kicking him" referring to Joshua.
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Finally, Cho testified for the prosecution that he
coul d not renenber who had caused his injuries. Cho testified,

"I was false cracked and, um | was blind sided. And it was such
an intense hit that it was |ike a flash of light and intense
pain. And the next thing I knowis I'"mkinda on all fours on the
ground.” Cho did not see the person who hit him The punch that
sent Cho to the ground was to the right side of his face on his
cheekbone. Cho renenbers one nore strike before he blacked out.

For the defense, Justin Sakahara (Sakahara), a w tness
present at the scene and co-worker of Joshua, testified that he
only witnessed Brandon trying to get Joshua off the person Joshua
was fighting wth.

Joshua testified that he did not recall "a tall Asian
man who said he was a police officer[,]" but that it was possible
that Joshua could have injured the police officer. Joshua
testified that he pled no contest to charges involving injuries
to Layco, Thai, and Cho. Joshua's testinony suggested that it
was his actions, and not Brandon's, that caused injury to Cho.

Brandon testified for his own defense that during the
altercation, he saw Cho laying on the ground but did not cause
Cho to lay on the ground, and did not know how Cho cane to be on
the ground. Brandon said he did not get physically involved in
the fight, but stepped between Layco and Joshua to "put distance
between the two of them"™ Brandon testified that he did not
assault Cho, did not kick himin the head, and did not punch him
in the head.

View ng the evidence in the Iight nost favorable to the
prosecution, there is sufficient evidence to support the
conclusion that Brandon hit Cho in the side of his face, causing
injury to Cho. The circuit court did not err in denying
Brandon's notion for judgnment of acquittal because "a reasonabl e
mnd mght fairly conclude"” that Brandon was the cause of Cho's
injuries and therefore guilty under Hawaii Revised Statutes (HRS)
§ 707-711(1)(b) (2014 Repl.). See Walton, 133 Hawai ‘i at 83, 324
P.3d at 893 (citing Keawe, 107 Hawai ‘i at 4, 108 P.3d at 307).
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ii. Substantial Injury

Brandon al so argues that he was entitled to a judgnent
of acquittal because "[t]here was no opinion testinmony by [ Dani el
Donovan, M D. (Dr. Donovan)] that to a reasonabl e nedi cal
probability, [Cho] suffered a substantial injury.”

Brandon seens to be referring to the rule applied in
civil cases that "medical opinions nust be based on reasonabl e
nmedi cal probability.” State v. DelLeon, 131 Hawai ‘i 463, 482, 319
P.3d 382, 401 (2014). Brandon has cited no authority applying
this rule to nedical testinony in crimnal cases. Brandon does
not seemto challenge the adm ssibility of the expert testinony
of Dr. Donovan. Therefore, we address only whether "a reasonabl e
mnd mght fairly conclude guilt beyond a reasonabl e doubt"” based
on the testinony provided at trial. Wlton, 133 Hawai ‘i at 83,
324 P.3d at 893 (quoting Keawe, 107 Hawai ‘i at 4, 108 P.3d at
307) .

Brandon was convicted of assault in the second degree
under HRS § 707-711(1)(b), which nmakes it a crime to "reckl essly
[ cause] serious or substantial bodily injury to another[.]"
"Substantial bodily injury” under HRS chapter 707 includes "[a]
serious concussion.” HRS § 707-700 (2014 Repl.).

Dr. Donovan testified at trial that follow ng the
altercation he exam ned Cho in the Neuroscience Intensive Care
Unit at the Queen's Medical Center. Upon exam nation, Dr.
Donovan found that Cho had a henorrhagi c contusion, or in other
words, "a bruise and bleeding in the brain itself in the left
frontal |obe.” Dr. Donovan described the henorrhagi c contusion
as "a severe traumatic brain injury.”

Dr. Donovan testified that Cho al so had a concussi on
whi ch he defined as "a tenporary alteration or change in nenta
function due to a traumatic injury.” Dr. Donovan testified that
t he nedi cal community avoids cl assifying concussions by |evel of
severity because "all [concussions] need to be taken seriously,"”
but will classify varying |levels of severity for traumatic brain
injury. Dr. Donovan added that experts in the field tend to
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prefer the term"traumatic brain injury” over "concussion"
because it is nore specific.

Based on Dr. Donovan's testinony, a reasonable mnd
could conclude that Cho suffered "a serious concussion” wthin
t he meaning of HRS § 707-700 such that liability would ensue
under HRS § 707-711(1)(b). The circuit court did not err in
denyi ng Brandon's notion for judgnent of acquittal on this basis.
C. Jury Instruction on Acconplice Liability

Brandon argues that the circuit court erred in
instructing the jury on acconplice liability. Brandon seens to
argue that the facts of this case do not support an acconplice
i nstruction.

Acconplice liability is provided for in HRS § 702-221
(2014 Repl.), and states in relevant part:

§702-221 Liability for conduct of another. (1) A
person is guilty of an offense if it is commtted by his own
conduct or by the conduct of another person for which he is
|l egal ly account able, or both

(2) A person is legally accountable for the conduct
of another person when:

(c) He is an acconplice of such other person in the
comm ssion of the offense.

HRS § 702-222 (2014 Repl.) defines an acconpli ce:

§702-222 Liability for conduct of another; conplicity.
A person is an acconplice of another person in the
comm ssion of an offense if:

(1) Wth the intention of prompting or facilitating
the comm ssion of the offense, the person:

(a) Solicits the other person to commt it;

(b) Ai ds or agrees or attempts to aid the other
person in planning or commtting it[.]

At the close of evidence, the circuit court instructed
the jury:

A person charged with commtting an offense may be
guilty because he is an acconplice of another person in the
comm ssion of the offense. The prosecution must prove
accomplice liability beyond a reasonable doubt. A person is
an acconplice of another in the comm ssion of an offense if:

1. Wth the intent to promote or facilitate the
comm ssion of the offense, he, A, solicits the other person

10
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to commt it; or, B, aids or agrees or attenpts to aid the
ot her person in the planning or comm ssion of the offense

Mere presence at the scene of an offense or know edge
that an offense is being commtted without more does not
make a person an acconplice to the offense. However, if a
person plans or participates in the comm ssion of an offense
with the intent to prompote or facilitate the offense, he is
an acconmplice to the comm ssion of the offense.

On appeal, Brandon does not challenge the accuracy of the circuit
court's instruction to the jury on acconplice liability. Rather,
Brandon argues that the jury should not have been instructed on
acconplice liability at all.

Brandon argues that State v. Apao, 59 Haw. 625, 586
P.2d 250 (1978) should not control because "[t]here is no such
evidence in the instant case that [Brandon] and his brother
pl anned to assault [Cho]." |In Apao, the defendant argued that an
instruction on acconplice liability was reversible error because
the indictnent did not specify whether he was going to be charged
as a principal or acconplice. 1d. at 644, 586 P.2d at 262. The
Hawai ‘i Suprene Court disagreed, noting that where a defendant is
charged as a principal, it is not error for the court to instruct
the jury on acconplice liability. 1d. at 646, 586 P.2d at 263.
Brandon's attenpt to distinguish Apao is without nerit. Like the
def endant in Apao, Brandon could be convicted as an acconplice
even though the felony information charged himas a principal.

Brandon cites State v. Soares, 72 Haw. 278, 815 P.2d
428 (1991) to argue that an acconplice liability instruction is
error where one defendant is charged separately from anot her
defendant. Brandon m sstates the rule from Soares. The suprene
court held in Soares that where "each defendant is charged
separately and each charge involves different facts with
different victinms, an acconplice instruction should not have been
given." 1d. at 281, 815 P.2d at 430. Unlike the crinmes involved
in Soares, the charges against Joshua and the charges agai nst
Brandon i nvol ved the sane set of facts and the sanme victins.
Brandon's argunent that the jury instruction on acconplice

liability was erroneous under Soares is wthout nerit.

11
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Brandon argues that even if the circuit court's
instruction on acconplice liability was proper, the circuit court
erred in responding to the jury's question about acconplice
liability. The jury submtted "Comruni cation No. 2 Fromthe
Jury, " which read:

Question regarding acts that constitute an "acconplice."

I's someone an acconplice by not stopping a fight?

I's someone an acconplice by encouraging the fleeing of a
scene after an incident?

The circuit court answered the jury by stating, "You have
received all admtted evidence."

Brandon cites State v. Estrada, 69 Haw. 204, 738 P.2d
812 (1987) and State v. Myashiro, 90 Hawai ‘i 489, 979 P.2d 85
(1999) as exanpl es of inproperly answered jury questions.
Estrada i nvol ved the decision by the trial court to read only one
Wi tness's testinony where the jury requested the rereading of two
W tnesses' testinony. Estrada, 69 Haw. at 228-29, 738 P.2d at
828-29. Myashiro involved a trial court's answer to the jury
t hat

may have inplied to the jurors that if they failed to reach
[a unani nous] agreement as to the affirmative defense of
entrapment, they were required to return a guilty verdict,
even if they had not unani mously determ ned whether the
prosecution had established all the elements of the charged
of fenses beyond a reasonabl e doubt.

M yashiro, 90 Hawai ‘i at 500, 979 P.2d at 96. Neither of these
cases helps us to evaluate whether the circuit court's answer to
the jury's comruni cati on was erroneous.

In a jury trial, the trial court is prohibited from
comenti ng upon the evidence. HRE Rule 1102 (1993) ("The court
shall instruct the jury regarding the | aw applicable to the facts
of the case, but shall not comment upon the evidence. It shal
al so instruct the jury that they are the exclusive judges of al
guestions of fact and the credibility of witnesses."). The
jury's question asked the trial court to apply the | aw on
acconplice liability to the facts of the case, which was the role
of the jury. The circuit court's decision to decline answering
the jury's question was not inproper or erroneous. See \Wilton,

12
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133 Hawai ‘i at 83, 324 P.3d at 893. Brandon's argunent that the
circuit court inproperly answered the jury's questions on
acconplice liability is without nerit.

D. Sel f - Def ense and Defense of Others Jury Instruction

Brandon next argues that the jury should have been
instructed on sel f-defense and defense of others. Counsel for
Brandon admitted at trial that there was not enough evidence to
support a sel f-defense or defense of others instruction. Despite
this position, Brandon encourages this court to notice plain
error on appeal because the omi ssion of the jury instructions on
sel f-defense and defense of others affects Brandon's substanti al
rights. See Hawai ‘i Rul es of Penal Procedure Rule 52(b) ("Plain
errors or defects affecting substantial rights nay be noticed
al t hough they were not brought to the attention of the court.").

Brandon relies primarily on the testinony of w tness
Sakahara to argue that "there was a scintilla of evidence for
which . . . a self defense instruction and defense of others
i nstruction should have been given." Sakahara was asked on
cross-exam nation, "[Was [Cho] able to break up the
altercation?" Sakahara responded, "He ended up having Brandon in
a chokehol d.” Brandon confirmed on cross-exam nation that
sonmeone had put himin a chokehold. Brandon posits that this
testinmony was sufficient to indicate that he was acting in self-
defense to warrant a self-defense instruction.

HRS § 703-304(1) (2014 Repl.) provides, "the use of
force upon or toward another person is justifiable when the actor
bel i eves that such force is inmediately necessary for the purpose
of protecting hinself against the use of unlawful force by the
ot her person on the present occasion."”

The test for self-defense contains both a subjective and an
obj ective prong. Under the subjective prong the jury is
required to evaluate the use of force fromthe defendant's
perspective. The focus is on the circunmstances known to the
defendant, thus directing the jury to consider the actions
of a reasonable person in the defendant's position under the
circunstances as he believed themto be. Under the

obj ective prong, enphasis is placed on the reasonable person
standard so the defendant's use of force nmust be determ ned
fromthe point of view of a reasonable person.

13
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State v. WIllianms, 137 Hawai ‘i 230, 242, 368 P.3d 972, 984 (App.
2016) (internal citations and quotation nmarks omtted).

The testinony Brandon cites showi ng that at one point
during the altercation, Cho placed Brandon in a chokehol d, does
not support a conclusion that Brandon was acting in self-defense.
There was no testinony that Brandon subjectively believed that he
was acting to protect hinself or his brother. There was no
testinmony that would support a finding that a reasonabl e person
in Brandon's position would have been acting to protect hinself
or his brother.

Readi ng the record as a whole, the om ssion of the
sel f -def ense and defense of others was not prejudicial, and it
was not plain error. See Walton, 133 Hawai ‘i at 83, 324 P.3d at
893.

E. Sent enci ng

Brandon's final argunent on appeal is that the circuit
court abused its discretion in sentencing himto the maxi mumfive
years incarceration for his first crimnal offense.

First, Brandon contends the circuit court failed to
take into account that Joshua received probation for the sane
of fense, which was an "unwarranted sentence disparit[y]" under
HRS § 706-606 (2014 Repl.).3® Brandon takes out of context the

® HRS § 706-606 provides:

8§706- 606 Factors to be considered in imposing a
sentence. The court, in determ ning the particular sentence
to be inmposed, shall consider:

(1) The nature and circumstances of the offense and
the history and characteristics of the
def endant ;

(2) The need for the sentence inposed
(a) To reflect the seriousness of the offense,

to promote respect for law, and to provide
the punishment for the offense

(b) To afford adequate deterrence to cri m nal
conduct ;
(c) To protect the public from further crimes

of the defendant; and

(continued...)
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circuit court's statenent, "Your client did not plead. He went
to trial." Brandon suggests that this statenent denonstrates
that the circuit court was punishing Brandon for exercising his
right to a jury trial instead of pleading guilty. In context,
however, the circuit court was expressing its fuller

under standi ng of the circunstances warranting a | onger sentence
for Brandon than the sentence his brother Joshua received. At
the hearing, this interchange took pl ace:

[ Counsel for Brandon]: Your Honor, if |I may? Is this
court willing to consider the disparity sentence between his
brother [Joshua] that was inmposed?

THE COURT: | have considered it. [ Joshua] pled and
got four years probation with one year of incarceration
Your client did not plead. He went to trial. I heard the
entire trial, and | understand the full impact of this case
upon everyone invol ved.

Furthernore, "there is no constitutional requirenment that the
court inpose uniformsentences on nultiple defendants involved in
the same crimnal activity, and a disparity anmpbng sentences does
not establish that any particul ar defendant's sentence is
excessive." State v. Teves, 4 Haw. App. 566, 572, 670 P.2d 834,
838 (1983) (citing State v. Seifart, 597 P.2d 44, 47 (1daho
1979)). Brandon's argunent that his sentence should have been
reduced because of the disparity between Brandon's sentence and
hi s brother Joshua's sentence is without nerit.

Second, Brandon appears to suggest that the circuit
court gave himthe maxi mum sentence because he used brass
knuckles to commt the offense. Brandon takes issue with the
circuit court's statenent, as Brandon recounts, that "hitting a
person [with] brass knuckles [while] he was down is an act of

3(. ..continued)

(d) To provide the defendant with needed
educational or vocational training,
medi cal care, or other correctional
treatment in the nmost effective manner;

(3) The ki nds of sentences avail able; and
(4) The need to avoid unwarranted sentence

di sparities anong defendants with sim | ar
records who have been found guilty of simlar
conduct .
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cowardice.” W cannot find in the transcript of the sentencing
heari ng where the circuit court nmade this statement. The only
mention of brass knuckles was the circuit court's statenent,

And coupled with that cowardice were extreme acts of
brutality by both you and your brother, one with the brass
knuckl es which, in itself, is illegal; and, two, hitting a
man when he's down shows no sense of mercy or any effort to
break off the attack because, clearly, [Cho] was
incapacitated fromthe very first blow, and he didn't have a
fair chance to defend hinself that night. So while we're
here and you may be renorseful now, your remorse and mercy
was nonexi stent on the day in which [Cho] happened upon you
and your brother.

At the sentencing hearing, Cho told the circuit court that he had
been punched in the head by Joshua, who was wearing brass
knuckles. The circuit court's statenent recogni zes that Joshua
hit Cho with brass knuckles, not Brandon. Brandon's argument on
this point is mstaken and without nerit.
V. CONCLUSI ON

Therefore, the "Judgnment of Conviction and Sentence"
entered on April 27, 2015 in the Crcuit Court of the First
Circuit is affirned.

DATED: Honol ul u, Hawai ‘i, August 23, 2016.
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