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NO. CAAP-13-0005087

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

HSBC BANK USA, NATI ONAL ASSOCI ATI ON, AS TRUSTEE FOR WFMBS 2007-

ARG, Plaintiff-Appellee, v. KEVIN COLLMAN, Defendant- Appel | ant,

and MORTGAGE ELECTRI C REQ STRATI ON SYSTEMS, | NC, JOHN DCES 1-10;

JANE DCES 1-10; DOE PARTNERSHI PS 1-10; DOE ENTITIES 1-10 and DOE
GOVERNVENTAL UNI TS 1-10, Defendants

APPEAL FROM THE CIRCUI T COURT OF THE THI RD CI RCUI T
(CVIL NO 08-1-198K)

SUVMARY DI SPOSI TI ON ORDER
(By: Nakamura, C J., Fujise and Reifurth, JJ.)

Def endant - Appel | ant Kevin Col | man (Col | man) appeal s
fromthe Cctober 4, 2013 Order Denying Defendant's First Amended
Motion to Vacate Void Judgnent, Filed on August 14, 2013, entered
by the Circuit Court of the Third Circuit! (Crcuit Court), in
favor of Plaintiff-Appellee HSBC Bank USA, National Association,
as Trustee for WMBS ( HSBC Bank).

On appeal, Collman argues? the Circuit Court erred when
it denied his August 14, 2013 First Amended Modtion to Vacate Void
Judgnent (Motion to Vacate Void Judgnent) because (1) HSBC Bank
| acked standing to forecl ose because the nortgage was not
assigned to HSBC Bank; and (2) HSBC Bank | acked standing to

! The Honorable Ronald Ibarra presided.

2 Col l man's Point of Error in his Opening Brief does not conply with

Hawai ‘i Rul es of Appellate Procedure (HRAP) Rule 28(b)(4) in most respects.

It is well settled that failure to comply with HRAP Rule 28(b)(4) is alone
sufficient to affirmthe circuit court's judgnment. Kawamata Farms, Inc. v.
United Agri Prods., 86 Hawai ‘i 214, 235, 948 P.2d 1055, 1076 (1997). However,
in light of our policy to afford litigants the opportunity to have their cases
heard on the merits, where possible, we will endeavor to do so here.
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enforce the nortgage and note because HSBC Bank clouded the title
when it violated the Pooling and Service Agreenent.

After a careful review of the issues raised and
argunents made by the parties, the record, and the applicable
authority, we resolve Collman's appeal as follows and affirm

1. Collman's Mdtion to Vacate Void Judgnent is subject
to the requirenments, and is an inperm ssible use, of Hawai ‘i
Rul es of Cvil Procedure (HRCP) Rule 60(b). HRCP Rule 60(b)(4)
grants relief froman order or judgnment when "the judgnent is
void[.]" Collman styled his notion as a "Mdtion to Vacate Void
Judgnent” and, in substance, argues that the May 11, 2009
Forecl osure Order is void because the Circuit Court did not have
jurisdiction to hear HSBC Bank's case because HSBC Bank di d not
have standing. Collnman inproperly attenpts to relitigate both
his earlier March 6, 2012 Mdtion to Void Judgnent and the
under |l yi ng Foreclosure Order. Collman did not appeal fromthe
underlying Foreclosure Order. Collman's appeal fromthe order
denying his March 6, 2012 Mdtion to Void Judgnent was di sm ssed
by this court as untinely. W conclude that Collman's attenpt to
seek relief pursuant to HRCP Rule 60(b) is an untinely second
bite at the apple. See Cticorp Mrtgage, Inc. v. Bartolone, 94
Hawai ‘i 422, 433-34, 16 P.3d 827, 838-39 (App. 2000).

2. The issues raised by Collman in this appeal are
barred by res judicata. Collnman argues the Crcuit Court erred
when it denied his Mdtion to Vacate Void Judgnment because HSBC
Bank | acked standing to foreclose and to enforce the nortgage and
note. Collman coul d have raised the issue of standing in
opposition to HSBC s January 20, 2009 notion for summary judgnment
but did not. The issue of standing was finally deci ded when the
Circuit Court entered the May 11, 2009 Foreclosure Order granting
HSBC s January 20, 2009 notion for summary judgnment, including
forecl osure decree, and the tine for appeal expired on June 10,
2009, without Collman's tinely notice of appeal. Therefore,

"[u] nder the doctrine of res judicata, [Collman's] challenges to
[ HSBC Bank]'s standi ng were subsuned under the foreclosure
j udgnment, which had becane final and binding." Mortgage El ec.
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Regi stration Sys., Inc. v. Wse, 130 Hawai i 11, 17, 304 P. 3d
1192, 1198 (2013), as anended (July 10, 2013).

Based on the foregoing, we affirmthe Cctober 4, 2013
Order Denying Defendant's First Amended Motion to Vacate Void
Judgnent, Filed on August 14, 2013 entered by the Grcuit Court
of the Third Grcuit.

DATED: Honol ul u, Hawai ‘i, August 24, 2016.
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