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NO. CAAP-12- 0000025
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

GORAN PLEHO, LLC, a Hawaii Limted Liability Conpany
(dba Resorts Linousine Services), GORAN PLEHO
and ANA MARI A PLEHO, Pl aintiffs-Appellants/Cross-Appellees, v.
DAVID W LACY, LACY AND JACKSON, LLLC, a Hawaii Limted
Liability Law Conpany, Defendants-Appell ees/ Cross-Appellants,
and DRAGAN RNI C, JOHN DCES 1-X, JANE DCES 1-X, and
DOE ENTI TI ES 1- X, Def endant s- Appel | ees

APPEAL FROM THE CI RCUI T COURT OF THE THIRD CIRCU T
(CVIL NO. 06-1- 101K)

AVENDED MEMORANDUM OPI NI ON
(By: Nakanmura, Chief Judge, Leonard and G noza, JJ.)

Thi s appeal arises out of the sale of Resorts Linousine
Services (RLS), a linousine service |ocated on Hawai ‘i |sland, by
Def endant / Appel | ee Dragan Rnic (Rnic) to Plaintiff/Appellant/
Cross- Appel | ee Goran Pl eho, LLC (GPLLC), a Hawai‘i limted
liability conmpany. Defendant/ Appel |l ee/ Cross-Appel |l ant David W
Lacy (Lacy) provided | egal representation to one or nore of the
parties in the transaction and drafted the rel evant docunents.
Foll ow ng the sale, Plaintiffs/Appellants/Cross-Appell ees GPLCC,
Goran Pleho (Goran), and Ana Maria Pleho (Maria) (collectively,

the Pl eho Parties) brought clains regardi ng the sal e agai nst
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Rnic, Lacy, and Lacy's law firm Lacy and Jackson, LLLC (L&J), as
well as legal nmal practice clains agai nst Lacy and L&J
(collectively, the Lacy Parties). GPLLC s |legal mal practice
clainms eventually went to trial, resulting in a jury verdict in
favor of the Lacy Parties.

The Pl eho Parties appeal fromthe judgnent (Judgnment)
entered by the GCrcuit Court of the Third Crcuit (Crcuit
Court),! on January 9, 2012, in favor of Rnic and the Lacy
Parties on all clainms asserted by the Pleho Parties. The Lacy
Parties cross-appeal froma July 8, 2011 order denying the Lacy
Parties' April 21, 2011 Motion in Limne No. 2, which pertained
to the trial on GPLLC s | egal mal practice cl ai ns.

As set forth below, we affirmin part, vacate in part,
and remand for further proceedi ngs.

l. BACKGROUND

A. The Sal e of RLS

In March or April of 2005, Rnic approached Goran, whom
he had net in Las Vegas in 2000 or 2001, about possibly
purchasing RLS. In June 2005, Goran and Maria (the Plehos) flew
fromLas Vegas to Hawai ‘i to |look at RLS. Rnic showed the Pl ehos
the RLS office and sone of the cars, and the Plehos asked Rnic
guestions about RLS. The Plehos returned to Las Vegas w t hout
purchasing RLS. Maria testified at deposition that she and Goran
di scussed nmaeking an offer to purchase RLS after they returned

hone.

1 The Honorable Ronald Ibarra presiding.
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Rni ¢ had previously talked to other potential buyers
for RLS, but none of them had wanted to enter into a deal until
the Public Uilities Conm ssion (PUC) |icense for RLS was
transferred fromRnic to the buyer. Rnic discussed this
"stunbling block™ with his acquaintance Donald Rullo (Rullo), and
Rullo offered to "act as an internedi ary, purchase the conpany
for cash [fromRnic], and then resell the conpany six nonths
| ater” once the PUC |license had transferred.

Al t hough Rull o denied ever retaining Lacy to represent
himin connection with his interest in acquiring RLS, he
testified that if he had gone through with the deal, he "would
have asked [Lacy] to draft docunents" as a "scribner [sic], a
docunent generator.” On June 16, 2005, Rnic and Rullo signed a
purchase and sal e agreenent for RLS in the anpbunt of $800, 000.?2
This sale apparently did not close.

After further conversations with Rnic about RLS, the
Pl ehos and their children flew back to Hawai ‘i in July 2005.

Rnic told Goran that RLS was nmaking a | ot of noney, that business
was boom ng, and that in 2005 "he's on his way to get $1.6
mllion gross, with about $800,000 that would be net." Rnic told

Goran that RLS s cars were very clean, that there was hi gh demand

The agreenment stated, in relevant part:

M. Rullo has been in contact and spoken at | ength
with potential buyers for RLS, including potential buyers
introduced to M. Rullo by [Rnic]. M. Rullo may or may not
have purchase comm tments verbal, or in witing for the
company at substantially nmore money than he is offering for
t he conpany. M. Rnic does not wish to enter into a listing
agreement for the conpany with Red Time Realty LLC. M.
Rnic represents that he is interested in a "quick" sale and
is in agreement to accept substantially less than the
possi bl e potential value of the conpany.
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fromresidential areas around the resorts, and that the
possibility for expansion to other islands was high. Rnic also
gave Goran sone profit and | oss statenents and a partial tax
return from 2004.

On July 11, 2005, Rnic, Lacy, Goran, and Maria net
regarding the sale, and Rnic introduced Lacy to the Plehos as his
(Rnic's) attorney. Lacy testified during his deposition that he
remenbered telling Goran that he should have his own attorney,
but Rnic said that he (Rnic) did not want a | awyer, and that Lacy
should be Goran's |lawer. Lacy also testified:

And | thought about it a moment. And all of the terms
and conditions of the contract were already agreed upon. It
was a matter of actually writing out the contract. And so
-- |1 don't recall exactly how it happened, but | told M.

Pl eho |I could represent himif he wanted me to.

Sonetinme thereafter, Lacy also agreed to represent
GPLLC in the purchase of RLS. Goran testified at his deposition
that he knew that Lacy was Rnic's attorney when he retained Lacy,
but that he did not know the extent of Lacy's representation of
Rnic with regard to RLS. He also testified that he expected that
Lacy would protect his and Maria's interests.

On July 12, 2005, Lacy emailed certified public
accountant (CPA) Ron Dol an (Dol an) regarding the transaction:

I have a question for a client who may need an
accountant later (or sooner for that matter). The seller
owns a |imusine service that does very well working the
resorts, and the buyer is a long-time friend of his from Las
Vegas. The price is $1.5M and the problemis the PUC
license as the seller has the PUC license in his individua
name thus he cannot transfer it without a delay of three or
four months. . . . [T]he buyer owns three rental houses in
Las Vegas that he is giving to the seller as a down paynment
— the equity is about $378,000 or so in the houses. The
remai nder will be paid by monthly payments over a 5 year
period or so with security being the vehicles. The seller
wants to | eave i mmedi ately, which means in the short term
we'll need to do something creative with the buyer taking
over the conpany, probably by a management agreement or
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somet hing. On the other hand the buyer wants to transfer
the properties to the seller immediately (and the seller is

fine with this and can, | believe, even pay off the existing
nort gages, forestalling any problems with due on sale
cl auses) . I"m kind of struggling about how best to do al

of this with the delay in transferring the PUC |license and
wanted to talk it over with you so | also don't run into tax
probl ens.

On July 14, 2005, Lacy enumiled Dol an, stating that he
had told the Pl ehos that they should speak with Dol an before
closing the deal, and Lacy ennil ed Dol an again on July 15, 2005,
stating that "[e]verybody seens to be in a hurry and [the Pl ehos]
seemto be very trusting of [Rnic], who they've known for years,
so it may be that you just give [the Plehos] sonme questions to
ask [Rnic]." Lacy testified at his deposition that no appraisal
was done before signing the Sal e Agreenent because "[ Goran]
didn't wish to have [an appraisal] done. He wanted to close.™
Lacy also testified that he hinself did not know how much RLS was
worth on July 25, 2005. None of the parties ever conducted an
apprai sal, and neither Lacy nor Rnic nentioned the prior
potential sale of RLS to Rullo.

It appears that on February 9, 2006,3 Goran signed, on
behal f of GPLLC, a back-dated engagenent letter from L&J
addressed to GPLLC, which described L&' s representation as
"general representation"” (Engagenent Letter). Earlier, on July
19, 2005, GPLLC had filed its articles of incorporation. GCoran
signed GPLLC s operating agreenent as its sole nenber on July 26,

2005.

8 The letter was dated August 9, 2005. However, the Pleho Parties

submt that Lacy did not send the Engagement Letter to Goran on August 9,
2005, but instead presented the backdated letter to Goran for his signature on
February 9, 2006.
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On July 25, 2005, Rnic and GPLLC (by Goran) entered
into a Sal e of Assets Agreenent (Sale Agreenent) for RRS with a
purchase price of $1.5 mllion. Under the Sale Agreenent, "Goran
Pl eho, principal of [GPLLC]" agreed to transfer three parcels of
Las Vegas real property (Properties) worth $378,000 to Rnic.
GPLLC al so agreed to execute a Prom ssory Note (Prom ssory Note)
for the bal ance, and to the placenent of liens in favor of Rnic
on RLS's assets as security.

The Sal e Agreenent provided, inter alia:

[Rnic] and [ GPLLC] acknow edge that this Agreenent

cannot close until [Rnic's] PUC license is transferred to
[ GPLLC], which will take at |east three to four nonths.
Therefore, until the transfer of [Rnic's] PUC license to

[ GPLLC], all consideration in this Agreement is in exchange
for [GPLLC s] managenment of [Rnic's] business pursuant to
the Resorts Limousine Service Managenment Contract of even
date herewith.

Article 2.1 of the Sal e Agreenent provided that "[t]he
transfer of Assets shall take place upon transfer of [Rnic's] PUC
license to [GPLLC]." Thus, the transfer date woul d be the
effective closing date of the sale.

Article 7.1 provided that, as a condition precedent to
closing, "on or prior to the Closing Date[,]" GPLLC would have
"conpleted a customary and satisfactory due diligence
investigation.” Article 11.1 provided a neans for GPLLC to
unilaterally termnate the Sal e Agreenment prior to the closing

dat e:

11.1 Term nation. This Agreement may be term nated prior
to the Closing Date only:

(c) By [GPLLC] if [Rnic]:
(i) Breaches any of his representations or

warranties in any material respect herein;
or
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(ii) [Rnic] fails to performin any materia
respect any of his covenants, agreenents,
or obligations under this Agreement, and
any such breach or failure is not cured
within thirty (30) days after written
notice from [ GPLLC]; or

(iii) [Rnic] has nmade one or nore substantia
mat eri al and intentiona
m srepresentations in respect of the
Busi ness or the Assets.

Later on July 25, 2005, Rnic and GPLLC (by GCoran)
signed the Resorts Linousine Service Managenent Contract
(Managenent Contract). GPLLC (by Goran) al so executed a
Prom ssory Note (Prom ssory Note) in favor of Rnic for the
$1, 122, 000 bal ance of the purchase price.

On August 4, 2005, Rnic, Goran, and Maria executed a
Resi denti al Purchase Agreenent (Residential Purchase Agreenent)
under which Goran and Maria agreed to sell the Properties to
Rnic. Both Goran and Maria were |isted as "Sellers,"” although
only Goran signed and initialed the docunent.

On August 11, 2005, Rnic filed an application for
transfer of the PUC |icense for RLS to GPLLC. On Decenber 6,
2005, the PUC sent a letter to Rnic and GPLLC inform ng themthat
the application for transfer had been approved, but that further
docunent ati on needed to be submtted within 120 days, or by Apri
6, 2006, in order to conplete it.

On February 24, 2006, Rnic sent a letter to "Goran and
[ Maria]" requesting the February 2006 paynment on the Prom ssory
Not e, which was overdue. Goran forwarded the letter to Lacy,
asking for advice and stating that he had di scovered probl ens

with RLS.
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On February 28, 2006, Rnic sold one of the three
Properties.
On February 28, 2006, Goran enumil ed Lacy, discussing

hi s concerns about Rnic's representations and stating:

[ T] he buyer is |l ooking for the contract recision [sic],
return of the down payment and damages from rel ocation, and
will turn the evidence to the PUC. We maybe will | ook into
a settlement out of court, or possible adjustment on the
purchase price, with all the leans [sic] taken off
unconditionally (seller received more then [sic] 3 tines
worth of cars in the down payment thru [sic] honme equity),
and all the paynment [sic] are to be suspended until the
outcome is concluded

On March 8, 2006, Goran sent another email to Lacy
rai sing additional concerns about RLS and Rnic.

On March 10, 2006, Goran received witten approval from
the PUC to "initiate [his] notor carrier service[.]"

On March 13, 2006, Lacy sent the January 2006 princi pal
and interest paynents to Rnic on behalf of GPLLC, along with a
| etter suggesting either a rescission of the Sale Agreenent or a
renegotiation of the purchase price. This paynent was apparently
the | ast paynent GPLLC nade on the Prom ssory Note.

On March 31, 2006, Rnic's attorney sent Lacy a demand
| etter asking for the overdue February 2006 paynent. The letter

stated, in relevant part:

Your client did not conplain about any
m srepresentations concerning the condition of the business
for over six months after he began operating it, and only
after (1) he becane concerned about when the PUC would
transfer the license, and (2) he was two months behind on
his nonthly payment obligations to M. Rnic.

M. Rnic disputes any allegations that he
m srepresented the value of the vehicles, the finances of
the conmpany, or the list of accounts.

M. Pleho had a six month inspection period within
which to conduct his due diligence of the conpany before
commtting to purchase it.
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At the time M. Pleho assumed responsibility for the
busi ness:

1. All vehicles that were used for business purposes
were fully operational and were inspected by state
certified inspectors who i ssued Commerci al Safety

I nspection Certificates plus wi ndow stickers by the
State of Hawai ‘i just prior to transfer;

2. M. Pleho was given an accurate profit and | oss
statement for the period that M. Rnic operated the
busi ness, and M. Rnic's actual profits for 2005 were
hi gher than antici pated;

3. Alist of clients was conveyed to M. Pleho which

accurately reflected the history of services rendered

during the tinme M. Rnic operated the business.

Al'l of the above information was provided to the buyer
for the express purpose of allowing himto perform any and
all reviews during his due diligence period.

The letter nevertheless included an offer to reduce the

purchase price by $350,000 and take back possession of all RLS s

vehi cl es.

On April 11, 2006, in an email to Lacy, Goran stated:
"About the six nonths due diligence period, | didn't know,
because if | did, I would have certainly pull [sic] out of this
deal." On April 14, 2006, in a letter to Lacy, Coran stated:

[Rnic's] letter claims that | had 6 nmonths to change ny

m nd, but | | ooked into the contract, and | can not [sic]

find it, can you? Show me where it is, have you even red
[sic] it? If it is there, and purchase date is March 10"
2006, then | have 6 nmonths to back out of the deal

Later that day, Goran again emailed Lacy: "[Where is
the 6 nonths | had to back up? It says in the contract that I
have conpl eted due diligence, but it does not say how long did I

have.” In response to this email, Lacy stated:

[YJou trusted Dragan. I know he lied to you but the fact is
t hat you had an opportunity to | ook at the vehicles and | ook
at the books and you chose not to. That makes a |l awsuit
more difficult from your perspective because they wil

al ways, as they have now, come back to that unfortunate
fact. The agreenment specifically states (as | recall) that
you have done due diligence. That means that it will be
much harder to conplain about the condition and val ue of
vehi cl es because you had the opportunity to check their
condition and their val ue
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Lacy discouraged Goran fromlitigating because CGoran
and Rnic would "both | ose."
On April 17, 2006, Lacy sent a letter to Rnic's

attorney stating:

M. Pleho and M. Rnic applied for a transfer of the license
as part of the sale, and M. Rnic never indicated to M.

Pl eho that he had an option to back out of their agreenent
before transfer of the PUC license. |In fact, M. Pleho
informs me that M. Rnic continually pressured himin this
transaction.

The letter rejected Riic's offer to reduce the purchase
price by $350,000, and proposed that the parties either: (1)
have RLS val ued by an expert and revise the purchase price
accordingly; (2) nediate the dispute; or (3) rescind the
transaction and return both parties to their former positions.

On April 18 and 28, 2006, Rnic conpleted the sal es of
the remai ning two Properti es.

Sonetime before May 11, 2006, CGoran rel eased Lacy, and
the Pleho Parties retai ned new counsel.

B. The Pl eho Parties File Suit

On July 6, 2006, the Pleho Parties filed a Conpl ai nt
agai nst the Lacy Parties and Rnic, alleging fraud in the
i nducenent, intentional infliction of enotional distress (IIED)
unfair and deceptive trade practices under Hawaii Revi sed
Statutes (HRS) Chapters 480 and 481A, legal nmal practice as to the
Lacy Parties only, and punitive damages. On August 21, 2008, the
Pleho Parties filed a First Anended Conplaint, to which they
attached decl arations of both Goran and Maria all egi ng physical

and psychol ogi cal injury.

10
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On January 23, 2009, the Pleho Parties filed a Second
Amended Conpl ai nt, which extended their existing clains (except
| egal mal practice) to all the defendants and included Goran and
Maria as individual plaintiffs into every claim The Second
Amended Conpl aint included the follow ng counts: conspiracy to
commt fraud (Count 1); fraud (Count 11); fraud in the inducenent
(Count I11); gross inadequacy of consideration (Count 1V); |I1ED
(Count V); negligent infliction of enotional distress (N ED)
(Count VI); unfair and deceptive trade practices (Count VII);
| egal mal practice as to the Lacy Parties only (Count VIII);
intentional spoliation of evidence (Count |X); negligent
spoliation of evidence (Count X); and punitive damages (Count
Xl'). The Second Anmended Conpl aint alleged that the Pl eho Parties
woul d not have purchased RLS had Lacy or Rnic disclosed Lacy's
prior representation of Rullo or the Rnic's prior potential sale
of RLSto Rullo for $800,000. The Pleho Parties did not bring
cl aims against Rnic for breach of contract.

C. Rnic's Mdtion for Summary Judgnent

On February 6, 2009, Rnic answered the Second Anended
Conmplaint and filed a counterclaimagainst the Pleho Parties, as
wel | as a cl ai m agai nst Anagor, LLC dba AM PM Taxi (Anagor) for
inter alia, breach of contract, breach of covenant of good faith

and fair dealing, fraud and m srepresentation, unjust enrichment,

11
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and conversion.* Rnic also cross-clainmed against the Lacy
Parties for |egal mal practice and i ndemi fi cati on.

On March 27, 2009, Rnic noved for sunmary judgnent
agai nst the Pleho Parties as to the Pleho Parties' clains. On
April 21, 2009, the Grcuit Court heard Rnic's notion and, on My
13, 2009, the Grcuit Court entered an order granting sunmmary
judgnent in favor of Rnic.

On May 22, 2009, the Pleho Parties filed a notion for
reconsi deration of the May 13, 2009 order granting Rnic's notion
for summary judgnent. On July 17, 2009, the Grcuit Court
entered an order denying the notion.

On Novenber 12, 2010, after conducting additional
di scovery, the Pleho Parties filed a notion to set aside the My
13, 2009 order granting sunmmary judgnment for Rnic. The notion
al l eged that newy di scovered evidence showed that Lacy conspired
wth Riic to sell RLS to Goran at an inflated price and to
defraud Goran and Maria into transferring the Properties to Rnic.
In his declaration in support of this notion, Goran stated that
both Lacy and Rnic had represented to himthat RLS was worth $2
mllion, and that the business could not be apprai sed because it
was such a uni que busi ness.

On Decenber 2, 2010, the Circuit Court heard the Pl eho
Parties' Novenber 12, 2010 notion to set aside. On February 14,

2011, the Grcuit Court entered an order denying the notion.

4 Rnic asserted that GPLLC was an alter ego, entity, trade name, or

busi ness name used by Goran, and that Anagor was the alter ego of GPLLC and/or
Gor an. It appears, however, that Anagor was not served, and thus was not a

party.

12
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On January 9, 2012, the Grcuit Court entered a
Judgnent in favor of Rnic "on all clains asserted” by the Pl eho
Parties, pursuant to the May 13, 2009 order granting Rnic's
nmotion for summary judgnent.

D. The Lacy Parties' Mdtion to Dism ss

On February 26, 2009, the Lacy Parties filed a Hawai ‘i
Rul es of Civil Procedure (HRCP) Rule 12(b)(6) nmotion to dism ss
the January 23, 2009 Second Anended Conplaint, to the extent that
the Pleho Parties sought relief against the Lacy Parties.® After
an April 21, 2009 hearing, on May 13, 2009, the Crcuit Court
entered an order granting the Lacy Parties' notion.

On May 22, 2009, the Pleho Parties filed a notion for
reconsi deration and clarification of the May 13, 2009 order
granting the Lacy Parties' nmotion.® The notion argued that the
Lacy Parties had failed to address the Pleho Parties' clainms for
Unfair and Deceptive Trade Practices (Count VII) and Punitive

Damages (Count XlI). The Pleho Parties al so argued that

while the Lacy [Parties'] memorandum in support of their
notion argued that [the Pleho Parties'] cause of action for
|l egal mal practice "should be dism ssed as to all parties
because the clainms are not factually supported and [the

Pl eho Parties] cannot establish they have any damages,

. " the Lacy [Parties] failed to produce any evidence to
support this argument. On the other hand, [the Pleho
Parties'] [Second Amended Conplaint] clearly establishes the
basis for the damages suffered by [the Pleho Parties].

On July 29, 2009, the Crcuit Court entered an order
"denying and clarifying" its May 13, 2009 order (July 29, 2009

5 Al t hough the motion was captioned as a notion to dism ss the

entire Conplaint, the menmorandumin support of the motion stated
"[s]pecifically, the Lacy [Parties] are requesting dism ssal of Counts I, II
Irr, v, VvV, Vi, Vi, IX, and X[.]"

6 In the interim on May 20, 2009, the Lacy Parties also answered
the Second Amended Conpl ai nt.

13
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Order), stating that it denied the notion "because [the Pl eho
Parties] ha[d] failed to all ege new evidence or [evidence] that
coul d not have been presented in their original notion."

The July 29, 2009 Order also stated that: clains for
fraud (Count 11), fraud in the inducenment (Count I111), |egal
mal practice (Count VIII), and punitive damages (Count XI) stil
stood as brought by GPLLC, and clains for unfair and deceptive
trade practices (Count VII) and punitive damages (Count Xl) stil
stood as brought by Goran and Maria, individually. The order

further clarified the CGrcuit Court's dismssal of several

count s:
Count | for conspiracy to commt fraud falls away
because there is but one person accused and the prior co-
conspirator has been judged not |iable.

Count V and VI are properly dism ssed by inmplication.
There is no mental distress which can be suffered by a
corporation.

Count VIl for unfair and deceptive trade practices can
not [sic] stand on behalf of the LLC, because a claimfor
unfair and deceptive trade practices is reserved by statute
for consumers.

Count VIIIl for legal malpractice was asked to be
di sm ssed as to the Plehos as individual plaintiffs, because
they had not suffered damages; they did not purchase, as
i ndividual s, the business that is the underlying subject of
this case, and therefore did not suffer any individua
damages relating to the purchase. The Court ruled in favor
of the Defendants; therefore Count VIII for |ega
mal practice stands on behalf of the LLC al one

Count Xl for punitive damages stands, based only on
the clainms still standing for the individual Plehos and the
LLC. But because the only claimthe individual Plehos can
claimpunitive damages for is unfair and deceptive trade

practices, which awards double or treble damages, they
shoul d be held to only one form of recovery[.]

On Novenber 12, 2010, after conducting further
di scovery, the Pleho Parties filed a notion to set aside portions

of the July 29, 2009 Order. After a Decenber 2, 2010 hearing, on

14



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

January 13, 2011, the GCrcuit Court entered an order denying the
not i on.

E. The Lacy Parties' Mtions for Partial Summary Judgnent

On Novenber 9, 2010, the Lacy Parties filed an HRCP
Rul e 56 notion for partial summary judgment on the Plehos' unfair
and deceptive trade practices claim On February 23, 2011, the
Crcuit Court granted the notion.

On February 24, 2011, the Lacy Parties filed an HRCP
Rul e 56 notion for partial summary judgnent on the Pl ehos
punitive damages claim On May 12, 2011, the Crcuit Court
granted the notion.

F. Settl enent Agreenents

On March 10, 2011, counsel for the Pleho Parties, the
Lacy Parties, and Rnic appeared before the Grcuit Court to place
two settlenents on the record: (1) an agreenent between Rnic and
the Lacy Parties, which had been signed by the parties on March
9, 2011 (the Rnic/Lacy Parties Agreenent); and (2) an agreenent
bet ween Rnic, Goran, and GPLLC (the Rni c/ Goran/ GPLLC Agreenent).
Goran participated by tel ephone.

Under the Rnic/Lacy Parties Agreenent, the Lacy
Parties' insurance conpany agreed to pay $650,000 to Riic. Rnic
broadly agreed to release GPLLC, Anagor, and their respective
menbers, fromany and all clains relating to or arising out of
the July 25, 2005 Sal e Agreenent and Prom ssory Note, which were
or could have been made in Rnic's counterclaimor a third party
conplaint. Rnic further agreed to dism ss his counterclaim

agai nst GPLLC and his cross-cl ai magainst Lacy with prejudice,

15
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and not to file a third-party conplaint. The Lacy Parties and
Rni ¢ woul d each pay their own attorneys' fees and costs.

Under the Rnic/ Goran/ GPLLC Agreenent, Goran and GPLLC
woul d dismss all their clains against Rinic. In addition, "Goran
Pl eho [woul d] execute a settlenent agreenment which [woul d]
contain a stipulation for an entry of judgnent in the anount of
$100,000 to be paid in twenty-five nonthly installnents of
$4, 000, no interest, beginning June 1, 2011." |In return, Rnic
agreed to: (1) dismss with prejudice any and all cl ai ns agai nst
Goran, Maria, GPLLC, and Anagor; (2) refrain fromfiling or
serving a third-party conplaint agai nst Anagor or any of its
menbers; (3) disclose any and all of the ternms of Rnic's
settlement wwth the Lacy Parties; (4) withdraw all clains in
bankruptcy against Goran or Maria; (5) renove any and all |iens,

i f any, outstanding on the vehicles owed by GPLLC, (6) cease and
desist fromcalling or going to the business prem ses of GPLLC
and/ or Anagor, and/or contacting any of its clientele or vendors.

Counsel for Rnic agreed to these terns after the Pl eho
Parties' counsel recited them stating:

That's correct, your Honor. And just to make it
clear, that all clainm that Anna Marie [sic] Pleho, Goran
Pl eho, Goran Pl eho, LLC, or Anagor, LLC, would have agai nst
nmy clients are also being dism ssed with prejudice. So it's
a complete dismssal. There will be no appeal of this
matter.

However, the Pleho Parties' counsel objected to the
portion of the settlenent referring to Anagor, insisting that
Goran did not have the authority to settle on behalf of Anagor.
He stated that his understanding was that Anagor was not a party

to the settl enent.
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The Gircuit Court sought clarification as to the scope
of the Rnic/Lacy Parties settlenment. After the attorneys

clarified the scope, they concl uded:

[RNIC s COUNSEL]: . . . So with that being said, the terms
pl aced on the record by [the Pleho
Parties' counsel] would be sufficient.

THE COURT: M. Rosdil, that clear enough?

[ PLEHO PARTI ES' COUNSEL] :
Cl ear enough. You know, it's what we
agreed.

The Circuit Court then attenpted to confirmthe
agreenent with the Lacy Parties' counsel and with Goran,
clarifying that the agreenents did not bind Maria, although

Rnic's clains agai nst her would be di sm ssed:

THE COURT: Okay. Now, on both settlements between
the Rnic and the Lacy defendants as well
as M. Rosdil's clients, any objection?
If there's any dispute as to the terns of
the settlement, that this Court is the
final binding arbiter? No appeal ?

[RNIC's COUNSEL]: That's correct, your Honor.

[ PLEHO PARTI ES' COUNSEL] :

That's correct.

[ LACY PARTIES' COUNSEL]:

Yes, your Honor.

[ PLEHO PARTI ES' COUNSEL] :

You want -- M. Pleho is --
THE COURT: Oh, M. Pleho.
MR. PLEHO: Yes.
THE COURT: Did you hear the settlement represented?
MR. PLEHOC: Yes. Except that |ast thing.
THE COURT: What's the |ast thing?
MR. PLEHO. I''m not sure.
THE COURT: About the Court maintaining --
MR. PLEHC: There was somet hing about Anagor, so |

don't know what was
[ PLEHO PARTI ES' COUNSEL] :
He's referring to Anagor.

THE COURT: Okay. About M. Claggett's client not
filing — withdrawi ng all claim against
Anagor. Is that correct?

[RNIC s COUNSEL]: That's correct, your Honor.

THE COURT: M. Pleho, you heard that now?

MR. PLEHO: Yes.

THE COURT: You agree with that settlenment in total as
stated now?

MR. PLEHO: Yes.

THE COURT: Any questions?

[RNIC' s COUNSEL]: And he's --

MR. PLEHOC: No.

[RNIC's COUNSEL]: -- just so that the record's clear, he's
agreeing --
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[ PLEHO PARTI ES' COUNSEL] :
What did he say?

THE COURT: Do you have any questions?

MR. PLEHO: No. No.

[RNIC's COUNSEL]: He's agreeing on behalf of hinself and
Goran Pl eho, LLC

THE COURT: M. Pleho, you're agreeing on behalf of
yoursel f and Goran Pleho, LLC?
MR. PLEHO: Yes.

[RNIC' s COUNSEL]: And M. Rosdil can confirm that he has
authority from Marie [sic] Pleho, or Anna
Marie [sic] Pleho, that this settlement's

[ PLEHO PARTI ES' COUNSEL] :
Well, | don't have authority from Anna
Marie [sic]. All of her claims, to ny
knowl edge, have been dism ssed. And as
the individual, they've been dism ssed as
to your client.

[RNIC's COUNSEL]: We still need her to sign-off on the
settl ement agreement. That's ny only
concern. You still have contact with her?

[ PLEHO PARTI ES' COUNSEL] :
I do. But as |'ve explained to you, she's

l'i ke another person out there. I don't
think there's any problem with her

si gni ng. But | don't have authority from
her .

[RNI C's COUNSEL]: Your Honor, there's --

[ PLEHO PARTI ES' COUNSEL]:
We didn't talk about her authority
yesterday when we did this, you know.

[RNI C's COUNSEL]: Your Honor, if there's an issue, |'Ill just
come to the court, and we can file a
motion, if she doesn't want to settle.

THE COURT: Well, you understand she's not here today,
SO --

[RNIC s COUNSEL]: | wunderstand

THE COURT: And the only parties that are here today

for the settlement is what [Pleho Parties
Counsel] represented and you and [Lacy
Parties' Counsel]. Nonparties who are not
part of this settlenment, the Court wil

not bind them

At that point, the court asked what clains were
remai ning for trial. The Lacy Parties' attorney stated that the
plaintiffs' clains against the Lacy Parties were left. Rnic's
attorney confirmed that he would not be participating in the
Hawai i Rul es of Evidence Rule 104 heari ng.

G Rnic's Motion to Enforce Settl enent

On July 7, 2011, Rnic filed a notion to enforce the
Rni ¢/ Goran/ GPLLC Agreenent. Rnic argued:
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[ Goran] made cl ear that he was agreeing on behal f of
hi msel f and on behalf of [GPLLC], and as such, both are
responsi bl e for paying under the ternms of the agreenment.
Moreover, it was clear that the intent of the parties was to
have the $100, 000. 00 obligation paid by [GPLLC], and not
[the Plehos] individually, as one of the terns of the
settl ement agreement was to withdraw all claims against [the
Pl ehos] from the bankruptcy. Thus, the only logical [payor]
left in the settlement agreement was [ GPLLC]

The Pl eho Parties opposed the notion, arguing that the
settl ement agreenent placed on the record was an agreenent to
make an agreenment, and there was no neeting of the m nds on

essential ternms. The Pleho Parties al so argued:

Who woul d pay and who the stipulation for an entry of
judgment woul d be agai nst was never agreed to by the
Parties, and therefore, no stipulation for an entry of
judgment was signed by the Parties. There is no evidence
that [GPLLC] was obligated to pay [Rnic] nor that failure to
pay would result in a Judgnment against [GPLLC].

On August 16, 2011, the parties' attorneys argued the
scope of the oral settlenent agreenent before the Crcuit Court.
The Pl eho Parties argued that there was no enforceabl e settl enent
agreenent because Goran had not signed Rnic's proposed version,
which allegedly reflected ternms to which Goran had not agreed.
Counsel for Rnic argued that the agreenment put on the record was

a binding contract as to GPLLC

And your Honor, | brought with me judgments that your
Honor can sign, both — | have two versions, depending on
how your Honor rules, jointly against [Goran] individually
and [ GPLLC]. He was clearly agreeing to the terms in his
capacity individually and as the managi ng member of [GPLLC]
or | have one just as to [GPLLC], which would be — quite

frankly, either way is fine with my client.
The Circuit Court rul ed:

Okay. The Court's ruling is this: The settlement on
the record stated that the Court is the final binding
arbitrator if there's any dispute regarding settlement. At
| east the settlement contenplates the subm ssion of written
settl ement documents.

So [counsel for Rnic], if you have a settlement
document that is in dispute, as far as the terms of the
settlement, you submt it to the Court, and the Court wil
then determ ne the dispute in the settlement documents. And
then you can go fromthere, whatever the Court finds, if
any.
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The Gircuit Court declined to rule orally on the issue
of whether GPLLC was bound by the settlenent agreenent. The
Circuit Court stayed Rnic's notion to enforce the settlenent and
asked Rnic to file another proposed settlenment agreenent. The
Crcuit Court also stated that it would rule on the issue when it
recei ved the proposed settlenent and the Pleho Parties' position.

On Cctober 4, 2011, the Grcuit Court conducted anot her
status conference on the notion to enforce settlenent, again
taking the matter under advisenent. Rnic argued that it would
not meke sense for Rnic to settle only with Goran individually
rather than with GPLLC because Goran and Maria were in bankruptcy
at the time, and thus "the only instrunment for collection in the
day would be [GPLLC], as a practical matter."

On Novenber 14, 2011, the Grcuit Court entered an
order granting Rnic's July 7, 2011 notion to enforce settlenent.
The Grcuit Court found that "Goran Pl eho agreed to bind both
hi msel f and [GPLLC], as reflected on page 14 line 3 of the
Transcri pt of Proceedings, dated March 10, 2011."

H. The Lacy Parties' Mdtion for JMOL

GPLLC s renmmi ning clains agai nst the Lacy Parties
proceeded to a jury trial in June of 2011. On June 22, 2011
after the plaintiff rested its case, the Lacy Parties noved for
judgnent as a matter of |aw (JMOL) under HRCP Rul e 50(a),
chal l enging GPLLC s renmaining clains for |egal mal practice,
fraud, fraud in the inducenent, and punitive danages. The
Crcuit Court orally denied the notion as to the | egal

mal practice claimbut granted the notion as to the fraud, fraud
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in the inducenent, and punitive damages clains. On July 7, 2011
the Grcuit Court entered a witten order pursuant to its oral
ruling on the issue.

| . The Trial on GPLLC s Mal practice d ai ns

The Pleho Parties all alleged that Lacy had commtted
| egal mal practice in his representation of them However,
because Goran and Maria's clainms were dismssed by the July 29,
2009 Order, only GPLLC s |l egal mal practice clains went to trial.
After the three-week trial, only GPLLC s Count VIII (I egal
mal practice) against the Lacy Parties was submtted to the jury,
whi ch returned a Special Verdict (Jury Verdict) on June 29, 2011
finding that while Lacy breached the applicable standard of care
in providing |l egal services to GPLLC, Lacy's breach was not a
| egal cause of GPLLC s damages. Thus, the jury did not find the
Lacy Parties liable for | egal nal practice. The Pleho Parties did
not appeal the Jury Verdict.

J. The Judgment

On January 9, 2012, the Grcuit Court entered a

Judgnent that: (1) entered judgnent in favor of the Lacy Parties

on all clains asserted by Goran and Ana Maria, pursuant to (a)

the May 13, 2009 order granting the Lacy Parties' notion to
dismss, (b) the July 29, 2009 order denying and clarifying the
Pl eho Parties' notion for reconsideration, (c) the February 23,
2011 order granting Lacy Parties' notion for partial summary
judgnent as to unfair and deceptive trade practices clainms, and
(d) the May 12, 2011 order granting Lacy Parties' notion for

partial summary judgnent as to punitive danmages; (2) entered
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judgnment in favor of the Lacy Parties on all clains asserted by

GPLLC pursuant to (a) the May 13, 2009 order granting the Lacy
Parties' notion to dismss, (b) the July 29, 2009 order denying
and clarifying the Pleho Parties' notion for reconsideration, (c)
the July 7, 2011 order granting in part and denying in part the
Lacy Parties' notion for JMOL, and (d) the June 29, 2011 Speci al

Verdict; (3) entered judgnment in favor of Rnic on all clains

asserted by the Pleho Parties pursuant to the May 13, 2009 order

granting Rnic's notion for summary judgnment; (4) entered judgnment

in favor of Rnic against Goran and GPLLC, jointly and severally,

for $100,000 pursuant to the Novenber 14, 2011 order granting
Rnic's nmotion to enforce settlenment; (5) declared that "[a]ll

ot her clains, counterclains, and cross-clains are hereby

di sm ssed;" and (6) declared that the issue of attorneys' fees
and costs in favor of the prevailing parties would be determ ned
by the Court at a | ater date.

K. Attorneys' Fees and Costs

On Septenber 9, 2011, the Lacy Parties filed a notion
for an award of attorneys' fees and costs, pursuant to the
Crcuit Court's May 13, 2009 order granting the Lacy Parties
February 26, 2009 notion to dismss in part the Second Anended
Compl ai nt and the June 29, 2011 Special Verdict finding no |egal
mal practi ce.

On Cctober 20, 2011, the Circuit Court entered an order
denying the Lacy Parties' nmotion. The Grcuit Court based its
denial on the fact that there was a witten contract, dated

August 9, 2005 (the Engagenent Letter), which did not provide for
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attorneys' fees, and thus the assunpsit provision in HRS § 607-14
did not apply.

On Cctober 27, 2011, the Lacy Parties filed a notion
for reconsideration, which the Pleho Parties opposed. On
Decenber 6, 2011, the Grcuit Court heard the Lacy Parties
notion for reconsideration. The Crcuit Court reversed its
earlier ruling that the case did not warrant attorney's fees
under the assunpsit provision in HRS § 607-14 (1993), and noted
that the dispute at that point was not whether the prevailing
party was entitled to attorney's fees and costs, but rather who
was the prevailing party.

On January 9, 2012, the GCrcuit Court entered an order
granting the Lacy Parties' notion for reconsideration and
awar di ng attorneys' fees of $407,013.69 and costs of $29,919. 96
to the Lacy Parties.

L. Facts related to Evidentiary | ssues

On June 9, 2009, the Plehos filed a joint Chapter 11
Vol untary Petition for Bankruptcy Protection in the U S
Bankruptcy Court for the District of Nevada. Under "Schedule B -
Personal Property,"” they did not identify any debts payable to
t hensel ves from GPLLC

On June 19, 2009, the Plehos notified the Grcuit Court
of the Pl ehos' Chapter 11 bankruptcy filing. On July 30, 2009,
the Grcuit Court recognized an automatic stay of the pending
action pursuant to the Plehos' bankruptcy petition. On July 8,
2010, the Bankruptcy Court granted the Plehos' notion for relief

fromthe stay to allow all parties to proceed in this action.
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On April 21, 2011, the Lacy Parties filed a notion in
limne to bar the Pleho Parties frompursuing clainms for, or
i ntroduci ng any evidence regarding, any alleged | oan, debt, note,
paynment, advance, contract, or other asset not specifically
decl ared as an asset in the Plehos' Nevada bankruptcy court
action (Motion in Limne No. 2). On June 3, 2011, the Crcuit
Court heard and orally denied the notion, stating, "the notion is
denied. Certainly it goes to credibility versus adm ssibility."
On July 8, 2011, the Grcuit Court entered an order denying the
not i on.

During trial on June 21, 2011, counsel for the Pleho
Parties attenpted to offer into evidence a check from Goran to
GPLLC in order to prove damages. Counsel for the Lacy Parties
obj ected based on a | ack of relevance and foundation. The
Crcuit Court received the exhibit into evidence.

Counsel for the Lacy Parties noted that the docunent
showed only the deposit of cash into GPLLC s account, and not the
exi stence of a debt owed by GPLLC to Goran. Additionally, he
noted that there was no evidence that the principal was ever
repaid or that GPLLC paid any interest to Goran. CGoran testified
that it was his understanding that he would be repaid for his
advance to GPLLC,

M Appeal and Cross- Appeal

On January 12, 2012, the Pleho Parties filed a tinely

notice of appeal fromthe January 9, 2012 Judgnent.
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On January 26, 2012, the Lacy Parties filed a tinely
notice of cross-appeal fromthe July 8, 2011 order denying the
Lacy Parties' April 21, 2011 Mdtion in Limne No. 2.

1. PO NIS OF ERROR ON APPEAL

The Pl eho Parties raise the follow ng points of error:’

(1) The Circuit Court erred when it granted Rnic's
notion to enforce settl enment;

(2) The Circuit Court erred when it granted Rnic's
nmotion for summary judgnent;

(3) The Circuit Court erred when it granted the Lacy
Parties' notion to dismss the Pleho Parties' clains for
conspiracy, inadequate consideration, I1ED, N ED, and spoliation
of evidence, and the Plehos' clains for fraud, fraud in the
i nducenent, and mal practi ce;

(4) The Circuit Court erred when it granted the Lacy
Parties' notions for partial summary judgnent as to the Pl ehos
deceptive trade practices and punitive damages cl ai ns;

(5) The Circuit Court erred when it granted the Lacy
Parties' nmotion for JMOL as to GPLLC s clainms for fraud, fraud in
t he i nducenent, and punitive damages; and

(6) The Circuit Court erred when it granted the Lacy
Parties' notion for reconsideration as to attorneys' fees and
costs, found that mal practice sounds in assunpsit, and granted

the Lacy Parties' fees and costs as the prevailing party;

7 Appel | ants' points of error have been reorganized for clarity.
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The Lacy Parties raise the follow ng points of error:

(1) The Crcuit Court abused its discretion when it
denied the Lacy Parties' Mtion in Limne No. 2 because the court
shoul d have applied judicial estoppel to bar evidence of noney
and property GPLLC clained to have borrowed fromthe Pl ehos
because the Plehos failed to disclose any such loans to GPLLC in
t heir bankruptcy schedul es; and

(2) The Circuit Court erred as a matter of |aw by
admtting evidence at trial of a paynent made by Goran to GPLLC
when Goran did not disclose any such debt owed to himin the
bankrupt cy schedul es because the contested evi dence was
irrelevant, not evidence of a debt, and not a proper item of
damages.

I11. APPLI CABLE STANDARDS OF REVI EW

As the Hawai ‘i Suprenme Court has hel d:

A circuit court's ruling on a mption to dismiss is
revi ewed de novo. It is well-established that [a] conpl aint
shoul d not be dism ssed for failure to state a claimunless
it appears beyond doubt that the plaintiff can prove no set
of facts in support of his or her claimthat would entitle
himor her to relief. [ The appellate court] must therefore
view a plaintiff's conmplaint in a |light nost favorable to
hi m or her in order to determ ne whether the allegations
contained therein could warrant relief under any alternative
t heory. For this reason, in reviewing [a] circuit court's
order dism ssing [a] conplaint . . . [the appellate court's]
consideration is strictly limted to the allegations of the
compl aint, and [the appellate court] must deem those
al l egations to be true.

Keal oha v. Machado, 131 Hawai ‘i 62, 74, 315 P.3d 213, 225 (2013)

(brackets and ellipsis in original, internal citations omtted,

format al tered).

A motion for summary judgment is reviewed de novo,
under the same standard applied by the trial court. Sunmary
judgment is appropriate if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together
with the affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving party is
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entitled to a judgnent as a matter of law. A fact is
material if proof of that fact would have the effect of
establishing or refuting an essential element of a cause of
action asserted by one of the parties.

On a motion for sunmary judgment, the court nmust view
the evidence in the light nost favorable to the non-nmoving
party. The burden lies upon the moving party to show that
no genuine issue of material fact exists with respect to the
essential elenments of the claimand that, based on the
undi sputed facts, he is entitled to judgnent as a matter of
law. Only once the noving party has satisfied its initia
burden of production does the burden shift to the non-nmoving
party to show specific facts that present a genuine issue
for trial

Qirrobat v. HTH Corp., 133 Hawai ‘i 1, 14, 323 P.3d 792, 805

(2014) (internal citations and quotation marks omtted).

It is well settled that a trial court's rulings on
notions for judgment as a matter of |law are revi ewed de
novo. When [the appellate court reviews] the granting of a
[motion for judgment as a matter of law], we apply the same
standard as the trial court.

Myanmoto v. Lum 104 Hawai ‘i 1, 6-7, 84 P.3d 509, 514-15 (2004)

(sonme brackets in original and sone added, internal citations and

footnote omtted, format altered).

A notion for JMOL may be granted only when after
di sregarding conflicting evidence, giving to the non-noving
party's evidence all the value to which it is legally
entitled, and indul ging every legitimate inference which my
be drawn from the evidence in the non-nmoving party's favor
it can be said that there is no evidence to support a jury
verdict in his or her favor.

Lahai na Fashions, Inc. v. Bank of Haw , 131 Hawai ‘i 437, 453, 319

P.3d 356, 372 (2014) (citation and internal quotation nmarks
omtted).
"Whet her the parties in fact entered into an agreenent

is essentially a question of fact." Assocs. Fin. Servs. Co. of

Haw., Inc. v. Mjo, 87 Hawai i 19, 28, 950 P.2d 1219, 1228 (1998)

(citation omtted). W reviewa trial court's findings of fact

under the clearly erroneous standard. |d.
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"Atrial court's determ nation regarding the
enforceability of a settlenent agreenent is a conclusion of |aw

reviewabl e de novo." [|d. (citation omtted).

A nmotion to enforce a disputed settlement agreement is
treated as a motion for sunmary judgnment. MIller v. Manuel
9 Haw. App. 56, 64, 828 P.2d 286, 292 (1991), cert. denied
72 Haw. 618, 841 P.2d 1075 (1992). A motion for sunmary
judgment should not be granted where there is a factua
gquestion as to the existence, validity, and terms of the
al l eged settl ement agreement, and where such a dispute
exists, a trial or an evidentiary hearing to resolve the
di spute is required.

Glmartin v. Abastillas, 10 Haw. App. 283, 296, 869 P.2d 1346

1352 (1994).

[ SJunmary judgment standards appl[y] to a hearing on a
motion to enforce a settlement agreement. Therefore, a
notion to enforce a settlement agreement may not be deci ded
summarily if there is any question of fact as to whether a
mut ual , valid, and enforceable settlement agreement exists
bet ween the parties. If there is a question of fact as to
the existence of a nutual, valid, and enforceable settl ement
agreement, an evidentiary hearing must be held.

Moran v. Guerreiro, 97 Hawai ‘i 354, 371, 37 P.3d 603, 620 (App.

2001) (citing MIller v. Manuel, 9 Haw. App. at 64, 828 P.2d at

292) .

[ An appellate] court reviews a |lower court's award of
attorneys' fees for abuse of discretion. The trial court
abuses its discretion if it bases its ruling on an erroneous
view of the law or on a clearly erroneous assessnent of the
evidence. In other words, an abuse of discretion occurs
where the trial court has clearly exceeded the bounds of
reason or disregarded rules or principles of law or practice
to the substantial detriment of a party litigant.

Hart v. Ticor Title Ins. Co., 126 Hawai ‘i 448, 455, 272 P.3d

1215, 1222 (2012) (brackets, internal citations, and quotation
mar ks om tted).

V. DI SCUSSI ON

A Rnic's Motion to Enforce Settl enent

The Pl eho Parties argue that there was never a neeting

of the mnds as to settlenent, that Goran never intended for
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GPLLC to be bound to pay the resulting judgnent, and that the
Pl eho Parties did not, as Rnic argued, waive their right to
appeal the Crcuit Court's ruling or the judgnent.

We first consider whether a valid settlenent agreenent

was fornmed. In Dowsett v. Cashman, 2 Haw. App. 77, 83, 625 P.2d

1064, 1068 (1981), the Internediate Court of Appeals (ICA) held
that a binding conprom se agreenent had been fornmed when the
parties, "in open court, entered into what appears to be a
voluntary, well-thought-out, and previously di scussed agreenent

to settle their dispute.” The |ICA expl ai ned:

Where the parties have voluntarily entered into a
stipulation which appears fair and reasonable for the
comprom se and settlenment of the issues of a pending cause
and where the stipulation is spread upon the record with the
consent and approval of the court, as here, the parties are
bound thereby and the court may, thereafter, properly
proceed to di spose of the case on the basis of the

pl eadi ngs, the stipulations and the admtted facts.

Id. at 83, 625 P.2d at 1068 (quotation marks omtted) (quoting
Goltl v. Cummi ngs, 380 P.2d 556, 559 (Colo. 1963)).

Here, the parties to the Rnic/ Goran/ GPLLC Agreenent
clearly intended to end the litigation and agreed to dism ss al
of their clains against each other. Prior to the hearing,
counsel for both parties had discussed the ternms at length. In
his declaration in support of Rnic's notion to enforce

settlenent, Rnic's counsel stated:

[Dluring the negotiations my client originally wanted
the payments to be $5,000.00 per nmonth for 20 nonths,
however, W Il Rosdil on behalf of Goran Pleho and [ GPLLC]
stated that [GPLLC] could not afford the payments of

$5, 000. 00 per nonth and still operate, but that it could
afford $4,000.00 per month. As a result of the statements
and request of WII Rosdil, [Rnic] agreed to the $4,000.00

per month payment for 25 nonths.
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At the beginning of the hearing at which the settlenent
was placed on the record, counsel for the parties stated that
they had reached an agreenent and were ready to place the terns
on the record:

[RNIC' S COUNSEL]: [Pleho Parties' counsel] and |I have
entered into a settlement agreement, and
[Pl eho Parties' counsel] has the terms
that we'd like to put on the record. And
we just -- the reason why we have M.
Pl eho on the phone is just to make sure
he's canvassed and he understands the
terms and agrees to them

THE COURT: Okay.

[ PLEHO PARTI ES' COUNSEL] :
Our arrangement is it's subject to his
agreement with [Counsel for the Lacy
Parties]. So if you can just put your
agreement with [Lacy Parties' counsel] on
the record, please

After the terns of the Rnic/Lacy Parties Agreenent were
pl aced on the record, the Pleho Parties' counsel orally stated
the ternms of the Rnic/ Goran/ GPLLC Agreenent between Rnic and his
clients, and CGoran indicated that he had heard and agreed to al
the terms. No essential ternms were |left to be determned at a
| ater date. Thus, the Grcuit Court did not clearly err in
determ ning that a binding settlenent agreenent was fornmed at the
March 10, 2011 heari ng.

Next we turn to the question of whether GPLLC is
jointly liable under the Rnic/ Goran/ GPLLC Agreenent for the
$100, 000 in paynments to Rnic. The Gircuit Court concluded that
"Goran Pl eho agreed to bind both hinself and [ GPLLC] as reflected
on page 14 line 3 of the Transcript of Proceedings, dated March
10, 2011." W agree. The transcript of proceedings clearly
i ndi cates that Goran agreed to the terns both individually and in

his capacity as a nenber of GPLLC, including:
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THE COURT: Do you have any questions?

MR. PLEHO: No. No.

[RNIC's COUNSEL]: He's agreeing on behalf of hinself and
Goran Pl eho, LLC.

THE COURT: M. Pleho, you're agreeing on behalf of
yoursel f and Goran Pleho, LLC?
MR. PLEHO: Yes.

Moreover, the terns of settlenent benefitted GPLLC in
that Rnic agreed to dism ss his breach of contract clains against
GPLLC, renmpove any and all liens outstanding on vehicles owned by
GPLLC, and cease and desist fromcontacting any of GPLLC s
vendors or clients. GPLLC was the party owi ng the paynments to
Rnic under the terns of the Sal e Agreenent and Prom ssory Note
and the Pl ehos were seeking relief fromtheir debts in bankruptcy
court. In addition, it appears fromthe record that the
settl ement paynent anmount was negotiated at |east in part based
on what GPLLC could afford to pay while still maintaining its
ongoi ng operations. Thus, the record supports the Crcuit
Court's conclusion that the parties agreed that both Goran and
GPLLC were obligated to make the settlenent paynents; there is no
support in record, other than Goran's subsequent denial, for the
Pl eho Parties' position that Goran did not intend to bind GPLLC
to the paynent term Thus, we conclude that the Crcuit Court
did not err in determning that the settlenment agreenent bound
both Goran and GPLLC with respect to the nonthly paynents due to
Rni c, which total ed $100, 000.

Finally, the Pleho Parties argue that this court should
reject Rnic's contention that Goran and GPLLC wai ved their right
to appeal fromthe Crcuit Court's ruling on Rnic's notion to
enforce settlenent. W agree. The Circuit Court sua sponte

suggested that the Crcuit Court be "the final binding arbiter."”
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Al though the attorneys responded affirmatively, there is no
evidence in the record that Goran and GPLLC had agreed to wai ve
their right to appeal, and their counsel |acked the authority to

bind them wi t hout such waiver. See, e.q., Bach v. Stogdell, No.

28652, 2009 W 522715, at *7 (Haw. App. Feb. 27, 2009) (quoting
First Trust Co. of Hlo v. Cabrinha, 24 Haw. 777, 785 (Haw. Terr.

1919)) ("' To constitute a waiver otherw se than by express
agreenent there nust be unequi vocal acts or conduct of the vendor
evincing the intent to waive. Nothing short of this wll anount
to a waiver.'"). Neither of the proposed settlenment agreenents
contenpl ated wai ver of the right to appeal. Rather, it appears
undi sputed that the Rnic/ Goran/ GPLLC Agreenent, for exanple,
contenpl ated good faith nediation prior to further litigation, as
an uncontested part of the draft settlenment agreenent provided:

In the event that a dispute between the parties hereto
arises out of this Settlement Agreement, and/or the attached
Stipul ation of Entry of Judgment, . . . [t]he parties agree
that they shall attenmpt in good faith to mediate the dispute
before Deni se Madi gan, or another medi ator nutually
agreeable to the parties before commencing any litigation or
arbitration.

Accordi ngly, we cannot conclude that there was an
enforceabl e wai ver of the Pleho Parties' right to seek relief
fromthe GCrcuit Court's ruling on the settlenent agreenent.

B. Summary Judgnent for Rnic on Pleho Parties' dains

As set forth above, the Circuit Court considered Rnic's
request for summary judgment with respect to the Pleho Parties
clainms against himthree tines: first, in conjunction with
Rnic's March 27, 2009 notion; second, in conjunction wth the
Pl eho Parties' My 22, 2009 notion for reconsideration; and

third, in conjunction with the Pleho Parties' Novenber 12, 2010
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nmotion to set aside. On appeal, the Pleho Parties contend that
the Grcuit Court erred when it granted summary judgnent in favor
of Rnic on their clains for conspiracy to commt fraud (Count 1),
i nadequat e consideration (Count 1V), II1ED (Count V), N ED (Count
VI), unfair and deceptive trade practices (Count VIIl), spoliation
(Counts I X and X), punitive damages (Count Xl ), and with respect
to Goran and Maria only, the clainms for fraud (Count 11) and
fraud in the inducenent (Count 111). However, as we have

concl uded that an enforceable settlenent agreenent existed

bet ween CGoran, GPLLC, and Rnic, we need only consider the Grcuit
Court's granting of summary judgnment on Maria's cl ai ns agai nst
Rni c.

1. Conspiracy to Commt Fraud

The Hawai ‘i Supreme Court has defined civil conspiracy
as the conbination of two or more persons or entities by
concerted action to accomplish a crimnal or unlawful
purpose, or to acconplish some purpose not in itself
crimnal or unlawful by crim nal or unlawful means. The
supreme court explained that [c]ivil conspiracy does not
al one constitute a claimfor relief. In other words,
concerted action is not enough. A civil conspiracy claim
must include either that the alleged conspirators had a
crimnal or unlawful purpose for their concerted action or
that the alleged conspirators used crimnal or unlawful
means to acconplish a | awful objective.

M yashiro v. Roehriqg, Roehrig, Wlson & Hara, 122 Hawai ‘i 461,

482, 228 P.3d 341, 362 (App. 2010) (enphases in original,

internal citations and quotation marks omtted); see al so Adans

v. Dole Food Co., 132 Hawai‘i 478, 490, 323 P.3d 122, 134 (App.

2014) ("there can be no civil claimbased upon a conspiracy

al one") (quoting Ellis v. Crockett, 51 Haw. 45, 57, 451 P.2d 814,

822 (1969)).
The Second Anended Conpl aint alleged that both Rnic and
Lacy failed to disclose the extent of Lacy's involvenent in the
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Rnic/Rull o negotiations and that Rullo's proposed purchase price
was only $800,000. It was undisputed that neither Rnic nor Lacy
menti oned the Rnic/Rullo negotiations to the Plehos. The Second
Amended Conpl aint al so alleged that Rnic and Lacy had

m srepresented to Goran "that the fair market value of RLS was
$2.0 mllion, and that because it was such a uni que busi ness no
apprai sal was possible, and that $1.5 nillion was a fair price,
and Plaintiff GORAN PLEHO relied on sane."

However, as Rnic argued in his notion for sunmary
judgment, the plaintiffs failed to allege or provide any evidence
that Lacy acted in concert with Rnic to fraudulently induce them
i.e., intentionally participated with Rinic in the transaction to
further a comon design and purpose. "[Mere acqui escence or
know edge is insufficient to constitute a conspiracy, absent

approval , cooperation, or agreenent."” Tour2000 Co. v. Koreana

Tour Serv., Inc., No. 28209, 2009 W. 3437431, at *9 (Haw. App.

Cct. 23, 2009) (nmem) (quoting Robert's Haw. Sch. Bus, Inc. v.

Laupahoehoe Transp. Co., 91 Hawai ‘i 224, 260 n. 44, 982 P.2d 853,

889 n.44 (1999)); see also Zimerman v. Golle, 38 Haw. 217, 226

(Haw. Terr. 1948) ("The nmere know edge, acqui escence, or approval
of the act, w thout co-operation or agreenent to co-operate, is
not enough to constitute one a party to a conspiracy. There nust
be intentional participation in the transaction with a viewto
the furtherance of the common design and purpose.") (footnote and
citation omtted). At no point in the Grcuit Court's

consi deration of the summary judgnent in favor of Rnic, including
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on the notion for reconsideration and the notion to set aside,
was such evidence brought before the court.

Thus, we conclude that the Crcuit Court did not err in
granting summary judgnent as to Maria's claimof conspiracy in
Count |I.

2. Fraud and Fraud in the | nducenent

Wil e the Second Anended Conplaint |ists separate

counts for "Fraud" and "Fraud in the Inducenent,” fraud in the
i nducenent is sinply a type of fraud which induces an action or

transaction by fraudul ent m srepresentation. See, e.g., Aanes

Fundi ng Corp. v. Mres, 107 Hawai ‘i 95, 103-04, 110 P.3d 1042,

1050-51 (2005) (also defining fraud in the factum and
constructive fraud). Accordingly, we address Counts Il and 11
t oget her.

The elements of fraud are: (1) false representations made
by the defendant; (2) with know edge of their falsity (or
wi t hout knowl edge of their truth or falsity); (3) in
contenmpl ation of plaintiff's reliance upon them and (4)
plaintiff's detrimental reliance

M yashiro, 122 Hawai ‘i at 482-83, 228 P.3d at 362-63 (citation
omtted).

[Tlo constitute fraudul ent inducement sufficient to
invalidate the terns of a contract, there nmust be (1) a
representation of a material fact, (2) made for the purpose
of inducing the other party to act, (3) known to be false
but reasonably believed true by the other party, and (4)
upon which the other party relies and acts to his or her
damage.

Exotics Hawaii -Kona, Inc. v. E.I. Du Pont De Nenpburs & Co., 116

Hawai ‘i 277, 285 n.6, 172 P.3d 1021, 1029 n.6 (2007) (citation
omtted). "The false representation, to be actionable, nust
relate to a past or existing material fact, and not to the

happeni ng of future events[.]" Haw. Cnty. Fed. Credit Union v.
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Keka, 94 Hawai ‘i 213, 230, 11 P.3d 1, 18 (2000) (citation
omtted). "An express avernent of intent (to defraud) is not
required, but it is sufficient if the existence of the intent can

be clearly inferred fromthe allegations.” Notley v. Notley, 23

Haw. 724, 737 (Haw. Terr. 1917) (citation omtted). In Matsuura
v. E.1. du Pont de Nenmours & Co., 102 Hawai ‘i 149, 163, 73 P.3d

687, 701 (2003), the suprene court clarified that "under Hawai ‘i
law, to prevail on a claimof fraudul ent inducenent, plaintiffs
must prove that their reliance upon a defendant's representations
was reasonable.” The court further stated that "[a]s a general
principle the question of whether one has acted reasonably under
the circunstances is for the trier of fact to determ ne.
Additionally, this court has acknow edged the accepted principle
that, where reasonable mnds mght differ as to the
reasonabl eness of plaintiff's conduct, the question is for the
jury." 1d. (citations, internal quotation marks, ellipses, and
brackets omtted).

In his notion for sunmary judgnent, Rnic argued that
Maria did not have standing to sue for fraud because she was not
a party to the Sale Agreenent or Promi ssory Note. Rnic further
argued that he was entitled to summary judgnent because Mari a
failed to show that she had detrinentally relied on
representations nmade by Rnic to her regardi ng the business.
Al t hough we concl ude that Maria had standing, we agree with
Rnic's latter contention.

The Sal e Agreenment provided that "Goran Pl eho,

principal of [GPLLC]" would transfer the Properties to Rnic as
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part of the sale price. However, Maria testified during her
deposition that she had jointly owned the Properties with Goran.
Additionally, the Residential Purchase Agreenent, which Rnic and
t he Pl ehos executed on August 4, 2005 to transfer the Properties,
lists both Goran and Maria as the "Sellers." Accordingly, the

Pl eho Parties offered evidence that Maria transferred her
interest in the Properties, as part of the consideration for the
purchase of RLS. Thus, Maria brought forward sufficient evidence
to avoid sunmary judgnent for a |ack of standing.

Rnic also argued in his notion for summary judgnent
that Maria failed to specify any m srepresentations that Rnic
made to her regarding RLS. The Pleho Parties offered the
deposition testi nony of Nayl ene Pacatang (Pacatang), who had
previ ously worked under Rnic as an "adm ni strative assistant,
accountant and dispatcher” for RLS. Pacatang testified that Rnic
had instructed her to alter profit and | oss reports for January,
February, and March of 2005 by changi ng certai n expenses to
"zero" in order to show "a profit of between $40,000 and $50, 000
per nonth." However, Pacatang could not confirmthat Rnic ever
showed the altered financial statenents to any potential buyer.
Goran testified during his deposition that Rnic gave himprofit
and | oss statenents during his second visit, and the Pl eho
Parties produced "Profit and Loss" statenents for February to
June 2005 in response to Rnic's first request for production of
"[alny and all 'docunents and ot her things' which enticed [the
Pleho Parties] to seek to manage and/ or purchase the 'subject

business.'" These statenments show nonthly net incones ranging
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from $35,305.53 to $90, 467.35. Rnic denied instructing Pacatang
to change nunbers on the profit and | oss sheets. However, he
admtted that the statenents contained "very, very inconplete
nunbers" that were "[n]ot at all" reliable because

it would take nonths before |I can be clear on any of these
nont hs. The only reliable thing was at the end of the year,

when | had all the bank statements, what | reported to
federal taxes, state taxes, and all the other things that I
had.

The Pl eho Parties also presented in their interrogatory
responses a detailed list of problenms with RLS s vehicles, about
which they allege Rnic failed to informthem The responses al so
included a list of statenents that Rnic all egedly nmade about RLS.
VWiile it appears that the Pleho Parties brought forward evi dence
creating a genuine issue of material fact as to whether Rnic nade
fal se representations to the Pl ehos about RLS, that is only one
of the elenents that nust ultimately be satisfied.

Wth respect to Maria in particular, there is a dearth
of evidence that she relied on Rnic's representations, as opposed
to relying on her husband's desire to proceed with the
transaction. During her deposition, Maria testified that she and
Rnic "didn't have many conversations."” During the one
conversation she renenbered having with Rnic, Rnic dictated sone
terms of the deal to her and she wote them down. She further
testified that, while she had been present on several occasions
when Rnic and CGoran di scussed the business, she could not recal
any of the substance of these conversations because Rnic and

Goran were speaking in Serbian, which she did not understand.
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When asked if Rnic ever told her that RLS nmade a
certain anount of noney, or spoke to her about the client list or
the conditions of the vehicles, Maria replied "No" or "No[,] |
don't think so." She also answered affirmatively when asked,
"prior to July 25'" 2005, [Rnic] didn't nake any representations
to you as to the substance of the business, correct?" Later in
t he deposition, she nentioned that Rnic had said sone things
about RLS to both her and Goran, such as that the cars were in
good condition, that incone was great, and that RLS was a uni que
busi ness.

However, WMaria could not renenber whether Goran had
showed her any of the docunents that he received fromRnic, and
answered "No" when asked if Goran ever showed her a client |ist,
financials, or tax returns. Most significantly, when asked, "So
your decision to give up your equity in those three hones was not
based on anything that M. Rnic had said or given to you,
correct?", she answered, "Correct."

Even view ng the evidence in the |ight nost favorable
to Maria, the evidence was insufficient to create a genui ne issue
of material fact as to Maria's reliance on Rnic's representations
about RLS. Thus, the Crcuit Court did not err in granting
summary judgnent to Rnic on Maria's claimof fraud or fraud in

t he i nducenent.

39



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

3. G oss | nadequacy of Consideration

In his notion for sunmary judgnent, Rnic argued that
gross i nadequacy of consideration is not a separate and distinct
cause of action recognized by Hawai ‘i law. The Pleho Parties
cite several cases in support of their argunent that gross
i nadequacy of consideration constitutes a separate cause of
action, relevant portions of which state the foll ow ng:

Mer e inadequacy of consideration is insufficient to set a
bargain aside. "If a person of ordinary understanding, on
whom no fraud has been practiced, makes an inprudent
bargain, no court of justice can release himfromit.

I nadequacy of consideration is not a substantial ground for
setting aside a conveyance of property."”

Harbottle v. Rawins, 11 Haw. 105, 109 (Haw. Rep. 1897) (enphasis

added) (quoting 1 Story's Eq. Juris., Sec. 237).

A sale [of land], moreover, can not be set aside for
mer e i nadequacy of consideration; it is only where the
price paid is so grossly inadequate as to shock the
consci ence and raise a strong presumption of fraud
that equity will relieve, the ground of relief being
not the inadequacy, but the fraud evidenced thereby.

Berger v. Booth, 13 Haw. 291, 295-96 (Haw. Terr. 1912) (enphases

added) .

Story, in his Equity Jurisprudence, Section 246
says: "There may be such an unconsci onabl eness or
i nadequacy in a bargain as to demonstrate some gross
i mposition, or some undue influence, and, in such
cases, Courts of Equity ought to interfere upon the
satisfactory ground of fraud. But then such
unconsci onabl eness or such inadequacy should be made
out as would (to use an expressive phrase) shock the
consci ence, and anount in itself to conclusive and
deci sive evidence of fraud."

Kai |l aa v. Kaaukai, 7 Haw. 653, 658 (Haw. Ki ngdom 1889) (enphases

added) (quoting 1 Story's Eq. Juris., Sec. 246).

These cases, however, establish that gross inadequacy
of consideration may evidence fraud, rather than establish a
separate cause of action based on inadequacy of consideration.

Thus, we conclude that the Crcuit Court did not err in granting
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summary judgnent as to Maria's gross inadequacy of consideration
claimin Count 1|V.

4. | ED and NI ED

As this court has previously expl ai ned:

Our courts have adopted the Restatement (Second) of
Torts' approach to Il ED clains. [Hac v. Univ. of Haw., 102
Hawai ‘i 92, 106-07, 73 P.3d 46, 60-61 (2003)]. The elenents
of an I1ED claimare: "1) that the act allegedly causing the
harm was intentional or reckless, 2) that the act was
outrageous, and 3) that the act caused 4) extreme enmotiona

di stress to another." 1d. "The question whether the
actions of the alleged tortfeasor are unreasonable or
outrageous is for the court in the first instance[.]" [Ross

v. Stouffer Hotel Co. (Haw.) Ltd., 76 Hawai ‘i 454, 465, 879
P.2d 1037, 1048 (1994)]. Rest at ement (Second) of Torts § 46
cm. d (1965) characterizes outrageous conduct as follows:

It has not been enough that the defendant has acted
with an intent which is tortious or even crimnal, or
that he has intended to inflict enmotional distress, or
even that his conduct has been characterized by
"malice," or a degree of aggravation which would
entitle the plaintiff to punitive damages for another
tort. Liability has been found only where the conduct
has been so outrageous in character, and so extreme in
degree, as to go beyond all possible bounds of
decency, and to be regarded as atrocious, and utterly
intolerable in a civilized community.

Simons v. Aqua Hotels & Resorts, Inc., 130 Hawai ‘i 325, 332, 310

P.3d 1026, 1033 (App. 2013); see also Young v. Allstate Ins. Co.

119 Hawai ‘i 403, 429, 198 P.3d 666, 692 (2008) ("The term

out rageous has been construed to mean w thout just cause or
excuse and beyond all bounds of decency. The question whet her
the actions of the alleged tortfeasor are unreasonable or
outrageous is for the court in the first instance, although where
reasonabl e people may differ on that question it should be |eft

to the jury.") (citations and internal quotation marks omtted).

Al so, "extreme enotional distress" constitutes, anmong
ot her things, nmental suffering, mental anguish, nervous
shock, and other "highly unpleasant mental reactions."”

Enoka v. AIG Haw. Ins. Co., Inc., 109 Hawai ‘i 537, 559, 128
P. 3d 850, 872 (2006) (citations and some internal quotation
marks omtted). "[Mental distress may be found where a

reasonabl e [person], normally constituted, would be unable
to adequately cope with the nmental stress engendered by the
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circunst ances of the case." Shoppe v. Gucci Am, lnc., 94
Hawai ‘i 368, 387, 14 P.3d 1049, 1068 (2000) (quoting

Rodri gues v. State, 52 Haw. 156, 173, 472 P.2d 509, 520
(1970)) .

Id. at 429 n. 26, 198 P.3d at 692 n. 26.

Even assum ng, arguendo, that all of the Pleho Parties
all egations are true, reasonabl e people could not construe Rnic's
conduct in this commercial transaction as "beyond all possible
bounds of decency." Furthernore, while Maria provided a
decl aration describing various psychol ogi cal and physi cal
injuries, including depression, heartburn, hair |oss and acne,
she failed to allege that Rnic's conduct in selling RLS to GPLLC
for $1.5 million caused her enotional distress. Rather, her
decl aration nmade clear that her injuries were the result of the
Pl ehos' attenpts to run RLS after GPLLC had purchased it. Thus,
we conclude that the Crcuit Court did not err in granting
summary judgnent as to Maria's IIED claimin Count V.

In his notion for sunmary judgnent, Rnic argued that
the Pleho Parties had failed to show the el enents of N ED because
they had not established any injury to property or to thensel ves.
We disagree to the extent that Maria alleged that she had
personal ly suffered from inter alia, bad acne and hair |oss due
to her stress. However, Maria failed to show that Rnic's conduct
caused her injuries. Rather, the physical and psychol ogi cal
injuries detailed in Maria's declaration and testinony occurred,
by Maria's own account, as a result of the Plehos' attenpts to
run RLS during the due diligence period and prior to the closing
date in March 2006. These injuries were attributable to the

foreseeabl e stress of buying and attenpting to run a business
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wi th which the buyer is conpletely unfamliar. Finally, the

Pl eho Parties do not cite to any Hawai ‘i case | aw supporting
recovery for N ED based entirely on a comercial transaction, and
we find none. Thus, we conclude summary judgnment was appropriate
as to Maria's NNED claimin Count VI.

5. Unfair and Deceptive Trade Practices

Wth respect to Maria's Unfair and Deceptive Trade

Practices claim the Pleho Parties argue on appeal:

Whil e HRS Section 480-1 limts recovery to consuners,
stockhol ders of conpanies injured by deceptive trade
practices have an independent action if they can show injury
distinct fromthat suffered by their conpany. Joy MEIlroy
MD v. Maryl Group, 107 Hawai ‘i 423, 434-435, 114 P.33d [sic]
929 (App. 2005). . . . Goran and Maria conveyed $378, 000
worth of property to Rnic and were forced to invest $300, 000
of their own funds into RLS as a result of his deceptive
trade practices.

(Format altered.)

The Pl eho Parties do not allege that they purchased,
attenpted to purchase, or were solicited to purchase goods or
services. Thus, we ook to whether Maria's contribution of
personal assets toward GPLLC s purchase of RLS can be consi dered
a personal investnent under the definition of "consunmer" provided
by HRS § 480-1 (2008).

In Cieri v. Leticia Query Realty, Inc., 80 Hawai ‘i 54,

69, 905 P.2d 29, 44 (1995), the suprene court held that "real
estate or residences qualify as 'personal investnents' pursuant
to HRS § 480-1[,]" and thus a couple who had purchased a hone
through a real estate broker had standing to sue under HRS § 480-
2. However, in Joy AL McElroy, MD., Inc., 107 Hawai ‘i at 435-

36, 114 P.3d at 931-42, this court considered whether "personal

i nvestments” included the contribution of personal funds for the

43



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

construction of inprovenents to commercial prem ses |eased to a
corporate tenant. In that case, an officer of a corporation
executed a | ease agreenent on behalf of the corporation, and,
along with another officer, signed a personal guaranty for the

| ease. 1d. at 427, 114 P.3d at 933. The officers individually
brought cl ai ns agai nst the | essor under HRS Chapter 480, claimng
that they had made "personal investnents"” using their own funds
to inprove the | eased premses in reliance on the |essor's

m srepresentations. 1d. at 434, 114 P.3d at 940. This court

hel d:

It is unclear how i mprovenents to the | eased comerci al
space could be considered an investnment, much |less a
personal investnment, where the named | essee was [the
corporation] and [the corporate officers] were only
guarantors on the Lease and officers of the corporation.
Accordingly, we hold that [the corporate officers] were not
"consumers" as defined in HRS § 480-1.

1d. at 436, 114 P.3d at 942.

Here, we cannot conclude that Maria was a "consumer"
based on her contribution of personal assets to facilitate
GPLLC s purchase and operation of RLS. RLS was clearly a
commerci al operation being acquired by GPLLC. GPLLC s
acquisition of RLS was a commerci al transaction and was not
transforned into a consuner transaction because the corporation's
princi pals provided the capital needed by GPLLC to conplete the
transaction. Extending the definition of "personal investnent"
to include noney or property associated with the acquisition of a
commercial venture — through an entity formed for the purpose of

acquiring and operating that business — would be contrary to the
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intent of HRS § 480-1.8 Accordingly, we conclude that Maria did
not have standing to bring clains under HRS § 480-2, and the
Circuit Court did not err by granting sunmary judgnment as to
Count VI'I.

Notwi t hstanding a reference to HRS Chapter 481A, the
Second Anended Conplaint failed to allege that the defendants
engaged in any of the trade practices concerning goods or
services prohibited by and considered to be deceptive pursuant to

HRS § 481A-3 (2008).° Furthernore, no evidence of such deceptive

8 HRS § 480-1 was anended in 1990 with the addition of "personal" to
modi fy "investment." See Cieri, 80 Hawai‘ at 68, 905 P.2d at 43. The
l egislative history of HRS § 480-1 does not suggest that the "persona
investment" portion of the "consumer" definition applies to the sale of a
busi ness by one owner to the next:

Your Committee believes that one of the purposes for
the definition of "consumer," as fornmulated in Section
480-2, was to address the consumer investment fraud
situation, such as the Rewald situation. However, the

| anguage of the definition may be overbroad and not limted
to situations of investment fraud schemes to consumers.
Therefore, your Commttee has amended the bill by inserting

the word "personal" before the word "investment" to clarify
that the provision is to protect individual consumers,
rat her than businesses.

H. Stand. Comm Rep. No. 716-90, in 1990 House Journal, at 1113.

° HRS § 481A-3 provides:

HRS 8§ 481A-3 Deceptive trade practices. (a) A person
engages in a deceptive trade practice when, in the course of
the person's business, vocation, or occupation, the person

(1) Passes off goods or services as those of
anot her;
(2) Causes |i kelihood of confusion or of

m sunder st anding as to the source, sponsorship,
approval, or certification of goods or services;

(3) Causes likelihood of confusion or of
m sunderstanding as to affiliation, connection,
or association with, or certification by,
anot her;

(4) Uses deceptive representations or designations
of geographic origin in connection with goods or
services;

(5) Represents that goods or services have

sponsorshi p, approval, characteristics,

i ngredi ents, uses, benefits, or quantities that

they do not have or that a person has a

sponsorshi p, approval, status, affiliation, or

connection that the person does not have
(continued. . .)
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trade practices was presented in opposition to Rnic's sunmary
j udgnent notion and, thus, it is clear that no genui ne issue of
material fact exists as to whether Rnic violated the statute.

For these reasons, the GCrcuit Court did not err by
granting summary judgnent in favor of Rnic on Maria's unfair and
deceptive trade practice clainms in Count VII.

6. The Spoliati on of Evidence O ai ns

In Matsuura, 102 Hawai ‘i at 168, 73 P.3d at 706, the
suprene court declined to resol ve whether Hawai ‘i | aw recogni zes
spoliation of evidence as a tort, but noted in that a few ot her

jurisdictions have recogni zed such a cause of action:

The few jurisdictions that recognize a cause of action
for intentional spoliation . . . of evidence require a
showi ng of the followi ng el enents:

(1) the existence of a potential |awsuit;
(2) the defendant's know edge of the potential |awsuit;
(3) the intentional destruction of evidence designed to

8C...continued)

(6) Represents that goods are original or newif
they are deteriorated, altered, reconditioned
recl ai med, used, or secondhand

(7) Represents that goods or services are of a
particul ar standard, quality, or grade, or that
goods are of a particular style or nodel, if
t hey are of another;

(8) Di sparages the goods, services, or business of
anot her by false or m sleading representation of
fact;

(9) Advertises goods or services with intent not to

sell them as adverti sed;

(10) Advertises goods or services with intent not to
supply reasonably expectable public demand,
unl ess the advertisement discloses a limtation
of quantity;

(11) Makes false or m sleading statements of fact
concerning the reasons for, existence of, or
ampunts of price reductions; or

(12) Engages in any other conduct which simlarly
creates a likelihood of confusion or of
m sunder st andi ng

(b) In order to prevail in an action under this

chapter, a conpl ai nant need not prove conpetition between
the parties or actual confusion or m sunderstanding

(c) This section does not affect unfair trade

practices otherwi se actionable at common | aw or under ot her
statutes of this State.
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di srupt or defeat the potential |awsuit;

(4) di sruption of the potential |awsuit;

(5) a causal relationship between the act of spoliation
and the inability to prove the lawsuit; and

(6) damages.

For a claim of negligent spoliation of evidence
jurisdictions generally require that the plaintiff prove:

(1) the existence of a potential civil action;

(2) a legal or contractual duty to preserve evidence
that is relevant to the potential civil action;

(3) destruction of that evidence

(4) significant impairment in the ability to prove
the | awsuit;

(5) a causal relationship between the destruction of
evidence and the inability to prove the lawsuit,
and

(6) damages
Id. at 166-67, 73 P.3d at 704-05 (citations omtted, format
altered). Based on the above, the Matsuura court concl uded that
the plaintiffs would be unable to state a claimeven if it
existed in Hawai ‘i. 1d. at 168, 73 P.3d at 706. The court held
that the alleged destruction of evidence did not cause the
plaintiffs' inability to prove their tort claimwhere the
plaintiffs had pointed to evidence other than the destroyed
evidence in order to prove their underlying claim 1d. Thus,
the facts alleged could not support a spoliation claim |Id.
Here, the Pleho Parties have not alleged that Rnic
destroyed evidence, only that he "failed and refused to produce”
evi dence. The Second Anended Conplaint alleges that "[the Lacy
Parties] and [Rnic] intentionally and/or negligently failed and
refused to produce all docunents and other evidence in their
custody and control, to include but not limted to, agreenents,
drafts of agreenents, correspondence, RLS financials, phone
records, and emails."” It further alleges that "[the Lacy
Parties], and/or their enployees, and/or agents, intentionally

and/or negligently destroyed electronically rel evant evidence
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contained within [Lacy's] conputer hard drive[.]" Finally, it
alleges that "[a]s a direct and proximate result of [the Lacy
Parties'] and [Rnic's] intentional and/or negligent destruction
of relevant evidence as described herein, [the Pleho Parties']

| awsuit has been and continues to be disrupted[.]"

In their nmenmorandum in opposition to Rnic's notion for
summary judgnent, the Pleho Parties pointed to various exhibits
that do not appear to support the Pleho Parties' purported
spoliation clainms. Moreover, even assum ng that such causes of
action were to becone recognized in Hawai ‘i, the Pleho Parties
failed to allege, much | ess present evidence that could
establish, essential elenents of such clains, including that Rnic
knew of a potential |awsuit and/or had a | egal or contractual
duty to preserve, and, inportantly, a causal relationship between
the alleged acts of spoliation and the inability to prove the
lawsuit. Like the plaintiffs in Matsuura, the Pleho Parties
pointed to evidence other than the allegedly destroyed evi dence
to prove their underlying fraud clains. Mtsuura, 102 Hawai ‘i at
168, 73 P.3d at 706. Thus, regardless of whether Hawai ‘i | aw
m ght recogni ze spoliation of evidence as a tort, we concl ude
that the Grcuit Court did not err in granting Rnic sumrary
judgnent as to Maria's spoliation clains in Counts I X and X

7. Puni ti ve Dannges

Because we conclude that the Grcuit Court did not err
in granting summary judgment as to Maria's other clains against
Rnic, we necessarily conclude that Maria cannot recover punitive

damages agai nst Rni c.
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C. The Lacy Parties' Mdtion to Dism ss

In its July 29, 2009 Order, the Crcuit Court granted
the Lacy Parties' HRCP Rule 12(b)(6) notion to dism ss certain
counts of the Second Anended Conpl aint as agai nst the Lacy
Parties.! However, in sone instances, it appears that the
Crcuit Court reviewed the "record and file of the case,” which
included witten declarations, deposition transcripts, and other
matters outside the pleading. Thus, we consider the Lacy
Parties' notion and the subsequent ruling under the franmework of
an HRCP Rule 56 notion for summary judgnent, as well as under

HRCP Rule 12(b)(6). See generally Towse v. State, 64 Haw. 624,

647 P.2d 696 (1982).

1. Conspiracy to Commt Fraud

As st ated above:

The Hawai ‘i Supreme Court has defined civil conspiracy
as the conbination of two or more persons or entities by
concerted action to accomplish a crimnal or unlawful
purpose, or to acconplish some purpose not in itself
crimnal or unlawful by crim nal or unlawful means. The
supreme court explained that [c]ivil conspiracy does not
al one constitute a claimfor relief. In other words,
concerted action is not enough. A civil conspiracy claim
must include either that the alleged conspirators had a
crimnal or unlawful purpose for their concerted action or
that the alleged conspirators used crimnal or unlawful
means to acconplish a | awful objective.

M yashiro, 122 Hawai ‘i at 482, 228 P.3d at 362 (enphases in
original, internal citations and quotation nmarks omtted); see

al so Adans, 132 Hawai ‘i at 490, 323 P.3d at 134 ("[T] here can be

10 As clarified in the Circuit Court's July 29, 2009 Order, Counts I,
IV, V, VI, IX, and X were dism ssed in their entirety with respect to the Lacy
Parties. GPLLC s fraud claims in Counts Il and II1l, |legal malpractice claim
in Count VIIIl, and punitive damages claimin Count Xl remained. Goran and
Maria's fraud claims in Counts Il and 111, as well as their |egal practice
claimin Count VIII, were dism ssed as to the Lacy Parties, leaving only their
claims for unfair and deceptive trade practices in Count VIl and punitive
damages in Count XI.
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no civil claimbased upon a conspiracy alone.") (quoting Ellis,
51 Haw. at 57, 451 P.2d at 822).

The Second Anmended Conpl aint alleged that both Rnic and
Lacy failed to disclose the extent of Lacy's involvenment in the
Rnic/Rull o negotiations and that Rullo's proposed purchase price
was only $800,000. It was undisputed that neither Rnic nor Lacy
menti oned the Rnic/Rullo negotiations to the Plehos. The Second
Amended Conpl aint al so alleged that Rnic and Lacy had
m srepresented to Goran "that the fair market value of RLS was
$2.0 mllion, and that because it was such a uni que busi ness no
apprai sal was possible, and that $1.5 nillion was a fair price,
and Plaintiff GORAN PLEHO relied on sane."

However, as noted above, the plaintiffs failed to
all ege or provide any evidence that Lacy acted in concert with
Rnic to fraudulently induce them "[Mere acqui escence or
know edge is insufficient to constitute a conspiracy, absent

approval, cooperation, or agreenent.” Tour2000 Co., 2009 W

3437431, at *9 (citation omtted); see also Zi nmerman, 38 Haw. at

226 ("The nmere know edge, acqui escence, or approval of the act,

W t hout co-operation or agreenment to co-operate, is not enough to
constitute one a party to a conspiracy. There nust be
intentional participation in the transaction with a viewto the
furtherance of the comon design and purpose.”) (footnote and

citation omtted). There is no evidence in the record that the
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Lacy Parties intentionally participated in the sales transaction
wth a viewto the furtherance of the commobn desi gn and pur pose.

Thus, we conclude that the Circuit Court did not err in
granting summary judgnent as to the Pleho Parties' claimof
conspiracy against the Lacy Parties in Count 1.

2. Fraud and Fraud in the | nducenent

Wth respect to Goran and Maria's fraud clains, the
Lacy Parties argued, in their notion to dismss the Second
Amended Conpl aint, that as individuals who are not parties to the
purchase agreenent, Goran and Maria are not real parties in
interest and have no right to bring clains. |In addition, the
Lacy Parties argued that, as GPLLC was the purchaser of RLS,
Goran and Maria could not prove that they suffered any damages
arising fromthe Lacy Parties' alleged fraud. As no other
argunents were presented, it appears that the Crcuit Court
granted the Lacy Parties' request for dismssal of Goran and
Maria's fraud clains on these grounds.

Wiile we agree that the Plehos as individuals are not
real parties in interest as purchasers of RLS, in the Second
Amended Conpl aint the Plehos alleged, inter alia, that they nade
an initial down paynment of $378,000 on behalf of and for the
benefit of GPLLC by transferring to Rnic the three Properties
t hey owned as individuals. Thus, view ng the Second Anended
Complaint in a light nost favorable to Goran and Maria, we cannot
conclude that it appears beyond doubt that the Plehos can prove
no set of facts in support of their claimthat they were real

parties in interest and suffered damages in conjunction wth,
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inter alia, the transfer of these Properties. See, e.qg.,
Keal oha, 131 Hawai ‘i at 74, 315 P.3d 213 (stating the standard
for dismssal for failure to state a clain). As the allegations
of the Second Anmended Conpl ai nt were otherw se accepted as true
for the purposes of the Lacy Parties' notion to dismss, we nust
conclude that the Crcuit Court erred in dismssing Goran and
Maria's fraud clains on the grounds that they can prove no set of
facts entitling themto relief. W note, however, that our
ruling is without prejudice to the Lacy Parties asserting on
remand that Goran and Maria's fraud clains are barred by the
jury's verdict, or that the Lacy Parties are otherwi se entitled
to judgnent as a matter of law, on grounds other than those
asserted in the notion to dism ss.

As noted above, GPLLC s fraud clainms were not dism ssed
in the July 29, 2009 Order

3. G oss | nadequacy of Consideration

For the reasons stated in Section |IV.B.3, above, we
conclude that the Crcuit Court did not err in granting sunmary
judgnent in favor of the Lacy Parties as to the Pleho Parties
gross i nadequacy of consideration claimin Count IV.

4. | ED and NI ED

In dismssing GPLLC s clains in Counts V and VI, the
Circuit Court observed that nental distress cannot be suffered by
a corporation. W agree.

Wth respect to Goran and Maria's |l ED clains agai nst
the Lacy Parties, even assum ng, arguendo, that all of the

Pl ehos' allegations are true, we cannot conclude that reasonable
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peopl e coul d construe Lacy's conduct as "beyond all possible
bounds of decency"” or "utterly intolerable in a civilized
community” as is required under our case law. Sinmmons, 130
Hawai ‘i at 332, 310 P.3d at 1033.

Wth respect to Goran and Maria's N ED cl ai ns agai nst
the Lacy Parties, as stated above, the Pleho Parties do not cite
to any Hawai ‘i case | aw supporting recovery for N ED based
entirely on a commercial transaction, and we find none.

Thus, we conclude that the Crcuit Court did not err in
di sm ssing the Pleho Parties' II1ED and NIED clainms in Count V and
VI against the Lacy Parties.

5. Unfair and Deceptive Trade Practices

The Circuit Court properly dismssed GPLLC s unfair
and deceptive trade practices clains, stating:

Count VIl for unfair and deceptive trade practices can
not [sic] stand on behalf of [GPLLC], because a claimfor
unfair and deceptive trade practices is reserved by statute
for consumers. . . . A corporation is not a natural person
and does not have standing to bring a claimfor unfair and
deceptive trade practices under the statute

HRS § 480-13 (2008) provides, in relevant part, the
cause of action for violations of Chapter 480:

(a) Except as provided in subsections (b) and (c), any
person who is injured in the person's business or property
by reason of anything forbidden or declared unlawful by this
chapter:

(1) May sue for damages sustained by the person

(b) Any consumer who is injured by any unfair or
deceptive act or practice forbidden or declared unl awful by

section 480-2:
(1) May sue for damages sustained by the consunmer.

HRS § 480-2 (2008) provides, in relevant part (enphasis
added):

(a) Unfair methods of conpetition and unfair or
deceptive acts or practices in the conduct of any trade or
commerce are unl awf ul
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(d) No person other than a consumer, the attorney
general or the director of the office of consumer protection
may bring an action based upon unfair or deceptive acts or
practices declared unlawful by this section.

HRS § 480-1 defines "consuner” and "person" as foll ows:

"Consumer" means a natural person who, primarily for
personal, famly, or household purposes, purchases, attenpts
to purchase, or is solicited to purchase goods or services
or who commts noney, property, or services in a persona

invest ment .

"Person" or "persons" includes individuals,
corporations, firms, trusts, partnerships, limted
partnerships, limted liability partnerships, limted
liability limted partnerships, limted liability conpanies,

and incorporated or unincorporated associations, existing
under or authorized by the laws of this State, or any other
state, or any foreign country.

HRS § 480-1 (enphases added). GPLLC did not have a cause of
action under HRS Chapter 480 because it is not a "natural
person,” and is thus not a "consumer” under HRS § 480-1 (2008).

6. Legal Ml practice

In their nmotion to dismss, the Lacy Parties argued
t hat because Goran and Maria's "claimfor |egal malpractice
relates to the purchase" of RLS, and Goran and Maria were not
parties to the Sal e Agreenent, they suffered no damages ari sing
out of the purchase, and any damages were suffered solely by
GPLLC. Thus, the Lacy Parties contended, Goran and Maria's
"failure to plead an essential elenent of their claimshould
pronpt dismssal of Count VIII." As explained in the July 29,
2009 Order, the Circuit Court agreed and, for that reason,
di sm ssed the individual plaintiffs' malpractice clains and
all owed only GPLLC s nual practice claimto stand.

W concl ude, however, that the Crcuit Court erred when
it dismssed Goran and Maria's |egal mal practice clains agai nst

the Lacy Parti es.
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The el ements of an action for |egal mal practice are:
(1) the parties had an attorney-client relationship, (2) the
def endant committed a negligent act or om ssion constituting
breach of that duty [to use such skill, prudence, and
diligence as | awyers of ordinary skill and capacity comonly
possess and exercise in the performance of the tasks which
t hey undertake], (3) there is a causal connection between
the breach and the plaintiff's injury, and (4) the plaintiff
suffered actual |oss or damages.

Thomas v. Kidani, 126 Hawai ‘i 125, 129, 267 P.3d 1230, 1234

(2011) (citations omtted).

First, it appears that there were genui ne issues of
material fact as to whether Lacy forned an attorney-client
relationship with Goran and Maria, as well as with GPLLC.

Al t hough Goran signed an engagenent letter with L& on behal f of

GPLLC for "general representation,” there is evidence in the
record that this letter was signed in February 2006 and backdat ed
to August 9, 2005. Even earlier than that, however, on July 11,
2005, Goran and Maria net with Rnic and Lacy to discuss the
purchase of RLS. Lacy testified during his deposition that he
remenbered telling Goran that he should have his own attorney,

but Rnic said he did not want a | awer, and that Lacy shoul d be

Goran's lawer. Lacy also testified:

And | thought about it a moment. And all of the terms
and conditions of the contract were already agreed upon. It
was a matter of actually writing out the contract. And so

I don't recall exactly how it happened, but | told M.
Pleho |I could represent himif he wanted me to.

CGoran testified at his deposition that he knew t hat
Lacy was Rnic's attorney when he retained Lacy, but that he did
not know the extent of Lacy's representation of Rnic with regard
to RLS. He also testified that he expected that Lacy would

protect his and Maria's interests. Mria also stated that she
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understood Lacy to be their |awer and that he woul d protect
their interests.

In the Second Anended Conpl aint, the Plehos alleged,
inter alia, that Lacy never advised themthat they should retain
anot her lawyer, did not disclose the extent of his representation
of Rnic, did not disclose that he had previously represented
Rullo in conjunction with a possible purchase of RLS or that the
purchase price woul d have been $800, 000 in cash, m srepresented
the value of RLS and said that no apprai sal was possible, and
advised themto close the purchase w thout an appraisal. The
Pl ehos al |l eged that they would not have proceeded with the
purchase if Lacy (or Rnic) had disclosed the aborted Rullo
transaction and ternms. As discussed above, Goran and Maria al so
all eged that they, as individuals, suffered damages because they
contributed the Properties to be used as part of GPLLC s paynent
for RLS.

Thus, we conclude that the Crcuit Court erred when it
di sm ssed Goran and Maria's |egal mal practice clainms against the
Lacy Parties in Count VIIl. As we noted with respect to Goran
and Maria's fraud clains against the Lacy Parties, our ruling is
wi thout prejudice to the Lacy Parties' asserting on remand that
the Pl ehos' mal practice clains are barred by the jury's verdict,
or that the Lacy Parties are otherwise entitled to judgnent as a

matter of | aw
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7. Spoli ati on of Evidence

The Pleho Parties failed to properly allege or provide
any evidence that the destruction of evidence resulted in their

inability to prove their other clainms. See Matsuura, 102 Hawai ‘i

at 167, 73 P.3d at 705 ("both intentional and negligent
spoliation of evidence require: (1) the destruction of evidence;
(2) the disruption or significant inpairnent of the lawsuit; and
(3) a causal relationship between the destruction of evidence and
the inability to prove the lawsuit") (footnote omtted). Thus,
regardl ess of whether Hawai ‘i | aw recogni zes spoliation of
evidence as a tort, the Crcuit Court did not err in entering
judgnent as a matter of |law as to the spoliation clains in Counts
| X and X

D. Lacy Parties' Mdtions for Partial Summary Judgnent

The Pl eho Parties challenge the Crcuit Court's
February 23, 2011 order granting sunmary judgnent in favor of the
Lacy Parties and agai nst Goran and Maria on their unfair and
deceptive trade practices clains in Count VII, as well as the
Crcuit Court's May 12, 2011 order granting summary judgnment in
favor of the Lacy Parties and against Goran and Maria on their
punitive damages clainms in Count Xl.

On appeal, the Pl ehos appear to argue that the practice
of lawis a "trade or commerce" to which HRS 8 480-2 applies,
contending that "a |l awer who deceives a client about the val ue
of a conpany he w shes to purchase, has not only commtted
mal practice, but also a deceptive trade practice.” This argunent

al so seens to raise for the first tine on appeal the allegation
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that Lacy engaged in unfair or deceptive trade practices within
the context of the practice of law as the record reflects that
the Pl eho Parties had previously raised their Chapter 480 cl ai ns
agai nst Lacy only within the context of his role in the
comerci al purchase and sale of a business. "Legal issues not
raised in the trial court are ordinarily deenmed wai ved on

appeal ." E & J Lounge Operating Co. v. Liquor Commin of Gty &

Cy. of Honolulu, 118 Hawai ‘i 320, 339, 189 P.3d 432, 451 (2008)

(citation omtted). Thus, we need not address this issue.
Moreover, we reject the Plehos' argunent that Chapter
480 applies to Lacy's conduct in his capacity as a practicing

attorney in the instant case. As other jurisdictions have noted,

The majority of jurisdictions that have addressed this issue
have held that the regulation of attorneys does not fal
within the ambit of consumer protection laws. A mnority of
jurisdictions has carved out an exception for

entrepreneurial aspects of the practice of |law, such as
advertising and debt collection, while recognizing that
claims which allege negligence or |egal malpractice are
exempt from the consumer protection |aws.

Beyers v. Richnond, 937 A 2d 1082, 1086 (Pa. 2007) (plurality

opi nion) (holding that the suprene court's authority to supervise
t he conduct of attorneys is "exclusive, not concurrent[,]" and
t hat Pennsyl vani a's consuner protection | aw does not apply to
conduct that is subject to the Pennsylvania Rul es of Professional

Conduct and Rul es of Disciplinary Enforcenent). See also Averil

v. Cox, 761 A.2d 1083, 1088 (N.H. 2000) (holding that the
practice of lawis exenpt from New Hanpshire's consuner
protection | aw because regul ation of the sanme under the court's
pr of essi onal conduct commttee "is conprehensive and protects

consuners fromthe sanme fraud and unfair practices as [the
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consuner protection law]"); Short v. Denopolis, 691 P.2d 163, 168

(Wash. 1984) (holding that, while the Washi ngt on Consuner
Protection Act (CPA) applies to certain "entrepreneurial aspects
of legal practice — how the price of legal services is
determ ned, billed, and collected and the way a | aw firm obtai ns,
retains, and dismsses clients,” it does not apply to clains that
"concern the actual practice of law' and "are directed to the
conpetence of and strategy enpl oyed by" attorneys); Eriks v.
Denver, 824 P.2d 1207, 1214 (Wash. 1992) (clarifying that
"[c]lains for mal practice and negligence are not subject to the
CPA, since those clainms go to the conpetence and strategy of
| awyers, and not to the entrepreneurial aspects of practice").

However, as we are vacating in part the Judgnent and
remandi ng the case with respect to Goran and Maria's fraud cl ai ns
agai nst the Lacy Parties, we also vacate in part the Grcuit
Court's order and Judgnent on their clains for punitive danages
in Count XI.

E. The Lacy Parties' Mdtion for JMOL

As stated above, at the close of the plaintiffs' case,
the Grcuit Court granted in part the Lacy Parties' notion for
JMOL and entered judgnment as a matter of law as to GPLLC s cl ai ns

for fraud, fraud in the inducenent, and punitive danmages.

[Tlo constitute fraudul ent inducement sufficient to
invalidate the terns of a contract, there nmust be (1) a
representation of a material fact, (2) made for the purpose
of inducing the other party to act, (3) known to be false
but reasonably believed true by the other party, and (4)
upon which the other party relies and acts to his or her
damage.

Exotics Hawaii - Kona, 116 Hawai i at 285 n.6, 172 P.3d at 1029 n.6

(citation omtted).
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A notion for JMOL may be granted only when after
di sregarding conflicting evidence, giving to the non-noving
party's evidence all the value to which it is legally
entitled, and indul ging every legitimate inference which my
be drawn from the evidence in the non-nmoving party's favor,
it can be said that there is no evidence to support a jury
verdict in his or her favor.

Lahai na Fashi ons, 131 Hawai ‘i at 453, 319 P.3d at 372 (citation

and internal quotation marks omtted).

The Lacy Parties principally argued that, wth respect
to the fraud clains, "there's no proof that the plaintiff was
damaged."” As set forth in the Lacy Parties' witten notion for
JMOL, and as presented at the hearing on the notion, this
argunent was based in |arge part on the testinony of GPLLC s
val uation expert, who testified on direct exam nation that he
val ued a 100% equity interest in RLS at $128,000, but agreed on
cross-exam nation that, in order to obtain the actual val ue,
which is the owner's interest in the property, it was necessary
to take the $128, 000, and add back in the $1,122,000 for the
prom ssory note, which then totals $1,250,000. In addition, when
the Lacy Parties settled with Rnic, they paid $650,000 to obtain,
inter alia, a release of Rnic's clains against GPLLC, including
all liability on the promssory note. Thus, GPLLC obtained a
$1, 250, 000 busi ness for $452,698 (including the $378, 000 down
paynent fromthe Properties and $74, 698 that was ot herw se paid,
according to the evidence entered at trial). |In addition, the
Lacy Parties argued that GPLLC had not otherw se offered evidence
establishing the neasure of damages necessary to put the
plaintiff in the position it would have been had it not been
(al l egedly) defrauded — such as incone projections or other

evi dence of how t he busi ness woul d have perfornmed but for the
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al l eged m srepresentations — and thus the Lacy Parties were
entitled to judgnent as a matter of |aw on GPLLC s fraud cl ai ns.
On appeal, GPLLC argues that it introduced conpelling
evidence in support of its fraud clains, but fails to cite any
evidence at trial that is contrary to the above. Thus, we
conclude that the Crcuit Court did not err in granting JMOL on
the fraud clains, as there was no evidence to support a jury

verdict in GPLLC s favor. See Lahai na Fashi ons, 131 Hawai ‘i at

453, 319 P.3d at 372.

Wth respect to GPLLC s punitive damages claim the
Lacy Parties argued that GPLLC failed to present any evidence
show ng want on, oppressive and/or malicious m sconduct, or gross
negli gence that would warrant to inposition of punitive damages.
The Circuit Court agreed. On appeal, GPLLC argues that "[b]y
di sm ssing fraud and fraud in the inducement, Judge |barra cut
the heart out of this case" and that "the sanme evidence
[establishing the fraud clai ns] supported punitive damages"
agai nst the Lacy Parties "for aggravated or outrageous
m sconduct." However, as we have concluded that the Crcuit
Court did not err in entering JMOL on GPLLC s fraud cl ains, we
further conclude that the court did not err in entering JMOL on
its related claimfor punitive danages.

F. Lacy Parties' Mdtion for Attorneys' Fees and Costs

Regardi ng attorneys' fees and costs, the Pleho Parties
argue on appeal that the Crcuit Court erred in awarding
attorneys' fees to the Lacy Parties because the Lacy Parties were

not the "prevailing party" as to GPLLC s legal mal practice claim
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The Pl eho Parties argue that "[s]ince the jury found Lacy guilty
of mal practice, and his insurer paid Rnic $650,000 to drop his
counter-clains, [the Pleho Parties] were 'the successful
part[ies] for purposes of taxing costs and attorney's fees.'"

This argunment is without nmerit. The jury returned a
verdict finding that Lacy had breached the applicable standard of
care in providing legal services to GPLLC, but that Lacy's breach
was not a | egal cause of GPLLC s damages. Thus, the jury did not
find Lacy liable for mal practice, and the Lacy Parties prevail ed
at trial. Accordingly, the Grcuit Court did not abuse its
discretion in awardi ng attorneys' fees and costs to the Lacy
Parties with regard to GPLLC s | egal nmal practice cl ai ns.

However, the January 9, 2012 order awardi ng attorneys'
fees and costs held Goran and Maria jointly and severally |iable
to the Lacy Parties for the Lacy Parties' attorneys' fees and
costs. Because we vacate in part the Judgnent and remand for
further proceedings, inter alia, as to Goran and Maria's | egal
mal practice clains against the Lacy Parties, we al so vacate and
remand the attorneys' fees and costs award, to the extent that it
held Goran and Maria jointly and severally liable, as it is
uncl ear whether the Lacy Parties will be determ ned the
prevailing party against Goran and Maria, as well as GPLLC, after
further proceedings on their remaining clains. The January 9,
2012 order awarding attorneys' fees and costs is otherw se

af firned.
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G The Lacy Parties' Cross-Appeal

In the cross-appeal, the Lacy Parties request that this
court reverse the Crcuit Court's order denying Mtion in Limne
No. 2, or, in the alternative, reverse the Crcuit Court's
adm ssion of Exhibit 27- 7). The Lacy Parties argue that, under
the doctrine of judicial estoppel, the Pleho Parties should have
been barred fromoffering evidence of any | oan, debt, note,
paynment, advance, or other obligation allegedly owed to GPLLC by
Goran and/or Maria because neither of the Plehos |isted such
i ndebt edness as assets in their bankruptcy schedul es. The Lacy
Parties contend that GPLLC was offering this evidence to
establish certain damages for the anmpbunts it allegedly owed the
Pl ehos, but the Plehos gave sworn statenments (the schedules) in
t he bankruptcy court that they were not owed noney from GPLLC so
that it would appear that the Plehos had | ess assets subject to
the clains of their creditors.

First, we note:

The granting or denying of a notion in limne is
revi ewed for abuse of discretion. The denial of a nmotion in

limne, in itself, is not reversible error. The harm if
any, occurs when the evidence is inmproperly admtted at
trial. Thus, even if the trial court abused its discretion

in denying a party's notion, the real test is not in the
di sposition of the notion but the adm ssion of evidence at
trial.

Kobashi gawa v. Silva, 129 Hawai ‘i 313, 320, 300 P.3d 579, 586

(2013).
This court has previously stated:

Most jurisdictions apply judicial estoppel when, at
m ni mrum the followi ng elements are net:

(1) The party to be estopped must be asserting a
position that is factually inconmpatible with a
position taken in a prior judicial or adm nistrative
proceedi ng;
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(2) the prior inconsistent position must have been
accepted by the tribunal; and

(3) the party to be estopped must have taken
inconsi stent positions intentionally for the purpose
of gaining unfair advantage.

Al t hough Hawai ‘i courts have not expressly adopted
those el enents, our case law is generally in accord. See
Roxas, 89 Hawai ‘i at 124, 969 P.2d at 1242; Rosa, 4 Haw.
App. at 220, 664 P.2d at 752 ("A party is precluded from
subsequently repudiating a theory of action accepted and
acted upon by the court.").

Langer v. Rice, No. 29636, 2013 W. 5788676, at *5 (Haw. App. OCct.

28, 2013) (nmem ) (citations omtted). Once the requisite
el enents are net, the trial court has discretion whether to
i nvoke judicial estoppel. 1[1d. at *4.

It appears fromthe record that the Lacy Parties
establ i shed each of these elenments as the Pleho Parties' position
that GPLLC owes noney to Goran and/or Maria is factually
i nconpatible with Goran and Maria's failure to identify such
i ndebt edness as an asset on its bankruptcy schedul es, the
bankruptcy court made various rulings based on the Pl ehos
assertions concerning their assets and liabilities, and GPLLC
(and, on remand, perhaps Goran and Maria), seek to take unfair
advant age by using evidence of this indebtedness as a neasure of
damages for its clains against the Lacy Parties.

It further appears, however, that the Crcuit Court
erroneously concluded that the issue was a matter of credibility
rather than admssibility, and did not reach the exercise of its
di scretion on whether to judicially estop the Pleho Parties from
asserting the factually inconpatible position in this case.

Thus, we vacate the Crcuit Court's ruling on Mtion in Limne

No. 2 and the adm ssion of Exhibit 27-7) to allowthe Crcuit
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Court, in the first instance, to exercise its discretion on the
Lacy Parties' request for judicial estoppel.

V. CONCLUSI ON

For these reasons, and as set forth above, we affirmin
part and vacate in part the Crcuit Court's January 9, 2012
Judgnent. The Judgnent is vacated with respect to the foll ow ng:
(1) Goran and Maria's clainms in Counts II, IIll, VIIl, and X, for
relief against the Lacy Parties for fraud, fraud in the
i nducenent, |egal malpractice, and punitive danages; (2) the
January 9, 2012 award of attorneys' fees and costs to the Lacy
Parties to the extent that it held Goran and Maria jointly and
severally liable to the Lacy Parties, without prejudice to a
renewed notion by the Lacy Parties upon disposition of Goran and
Maria's remanded clains; and (3) the Grcuit Court's ruling on
Motion in Limne No. 2 and the adm ssion of Exhibit 27-F7) to
allow the Grcuit Court, in the first instance, to exercise its
di scretion on the Lacy Parties' request for judicial estoppel.
The Circuit Court's January 9, 2012 Judgnent is affirmed in al
ot her respects. This case is hereby remanded to the Grcuit

Court for further proceedings consistent wwth this Menorandum

Qpi ni on.
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