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NO. CAAP-16- 0000209

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

JASON SAMUEL Kl NG
Plaintiff-Appellee,
V.
AVRAHAM ELKAYAM and DAFNA ELKAYAM
Def endant s- Appel | ant s,
and
THE BANK OF NEW YORK MELLON, a New York corporation, AS
TRUSTEE FOR THE BENEFI T OF CWBS, | NC. AND CHL
MORTGAGE PASS- THROUGH TRUST 2007-12 MORTGAGE PASS
THROUGH CERTI FI CATES, SERIES 2007-12; MORTGAGE
ELECTRONI C REG STRATI ON SYSTEMS, INC., solely as
Nomi nee for FIRST MAGNUS FI NANCI AL CORPORATI ON;
BANK OF AMERI CA CORPORATI ON, a Del awar e
corporation; STATE OF HAWAI ‘I, DEPARTMENT OF
TAXATI ON, Def endant s- Appel | ees,
and
JOHN DOES 1-50, et al., Defendants

APPEAL FROM THE CI RCUI T COURT OF THE SECOND Cl RCUI T
(CIVIL NO 10-1-0589(2))

ORDER
GRANTI NG | N PART AND DENYI NG I N PART NAY 5, 2016
MOTI ON TO DI SM SS APPELLATE COURT CASE NUMBER
CAAP- 16- 0000209 FOR LACK OF APPELLATE JURI SDI CTI ON
AND DENYI NG MAY 20, 2016 MOTION TO DI SM SS
APPELLATE COURT CASE NUMBER CAAP- 16- 0000209
(By: Fol ey, Presiding Judge, Leonard and G noza, JJ.)
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Upon review of (1) Plaintiff-Appellee Jason Sanuel
King's (Appellee King) May 5, 2016 notion to dism ss appellate
court case nunber CAAP-16-0000209 for |ack of appellate
jurisdiction, (2) attorney Mchael J. Collins's (Attorney
Collins) May 12, 2016 notion to withdraw as counsel for Appellee
King, (3) a May 20, 2016 docunent that Appellee King hinself
si gned and conventionally filed, apparently as a pro se litigant,
that is entitled "Appellee's Qpposition to Appellant's [sic]
Appeal from Second G rcuit Court Judgnment and Modtion to
Dismss[,]" which we construe to be a notion by Appellee King to
di sm ss appel late court case nunber CAAP-16-0000209,
(4) Defendants-Appel |l ants Avraham El kayam and Daf na El kayani s
(the El kayam Appel | ants) May 22, 2016 nenorandumin opposition to
Appel l ee King's May 5, 2016 notion to dismss, (5) the May 26,
2016 order granting Attorney Collins's May 12, 2016 notion to
w t hdraw as counsel for Appellee King, and (6) the record, it
appears that we have appellate jurisdiction over the El kayam
Appel l ants' appeal as to the Honorable Peter T. Cahill's February
23, 2016 judgnment on the order confirmng the sale of the
forecl osed property pursuant to Rule 54(b) of the Hawai ‘i Rul es
of GCvil Procedure (HRCP) and Hawaii Revi sed Statutes (HRS)
8 667-51(a)(2) (Supp. 2015), but we lack appellate jurisdiction
over the El kayam Appel |l ants' appeal as to the Honorable Peter T.
Cahill"'s Septenber 1, 2015 judgnent on a decree of foreclosure,
as well as any post-judgnent orders that adjudicated post-
judgment tolling notions regarding the Septenber 1, 2015 judgnent

on the decree of foreclosure.
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We note that the El kayam Appell ants' March 21, 2016
noti ce of appeal purports to appeal fromthe follow ng three
docunent s:

(1) a February 17, 2016 post-judgnment order denying
t he El kayam Appel | ants' Septenber 11, 2015 post-
j udgnment HRCP Rul e 59 notion for reconsideration
of a Septenber 1, 2015 judgnent on the decree of
forecl osure (the February 17, 2016 post-judgnment
order);

(2) a February 17, 2016 interlocutory order granting
Appel l ee King's nmotion to confirmthe sale of the
forecl osed property (the February 17, 2016
interlocutory order); and

(3) a February 23, 2016 HRCP Rule 54(b)-certified
j udgnent on the order confirmng the sale of the
forecl osed property.

However, the El kayam Appel | ants' appeal is untinely as
to the February 17, 2016 post-judgnment order. HRS § 667-51(a)
authorizes a party in a foreclosure action to assert an appeal

fromthree different types of judgnents:

8§667-51 Appeals. (a) Wthout limting the class of
orders not specified in section 641-1 from which appeal s may
al so be taken, the following orders entered in a foreclosure
case shall be final and appeal abl e:

(1) A judgnment entered on a decree of foreclosure

and if the judgnment incorporates an order of
sal e or an adjudication of a novant's right to a
deficiency judgnment, or both, then the order of
sale or the adjudication of liability for the
deficiency judgnment also shall be deemed fina
and appeal abl e;

(2) A judgnment entered on an order confirm ng the
sale of the foreclosed property, if the circuit
court expressly finds that no just reason for
del ay exists, and certifies the judgment as
final pursuant to Rule 54(b) of the Hawaii Rul es
of Civil Procedure; and

(3) A deficiency judgment; provided that no appea
froma deficiency judgment shall raise issues
relating to the judgnent debtor’s liability for
the deficiency judgment (as opposed to the
ampunt of the deficiency judgment), nor shal
the appeal affect the finality of the transfer
of title to the forecl osed property pursuant to
the order confirm ng sale.

(b) An appeal shall be taken in the manner and within

the time provided by the rules of court.

(Enmphases added).
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Al though the circuit court entered a Septenber 1, 2015
judgnment on the decree of foreclosure that was i medi ately
appeal abl e under HRS 8§ 667-51(a)(1), the El kayam Appel lants did
not file a notice of appeal wthin thirty days, as Rule 4(a)(1)
of the Hawai ‘i Rul es of Appellate Procedure (HRAP) initially
required. Instead, the El kayam Appellants invoked the tolling
provi sion under HRAP Rule 4(a)(3)! by filing a tinely Septenber
11, 2015 post-judgnent HRCP Rul e 59 notion for reconsideration
within ten days after entry of the Septenber 1, 2015 judgnent on
the decree of foreclosure. HRAP Rule 4(a)(3) "provides that the
court has 90 days to dispose of [the] post-judgnent [tolling]
motion . . . , regardless of when the notice of appeal is filed."

Buscher v. Boni ng, 114 Hawai ‘i 202, 221, 159 P.3d 814, 833

(2007). The Suprene Court of Hawai ‘i has held that, when "the
court fail[s] to issue an order on [the novant]'s [ post-judgnent
tolling] notion by . . . ninety days after [the novant has] filed
the [post-judgnment tolling] notion, the [post-judgnent tolling]

nmotion [i]s deenmed denied."” County of Hawai‘i v. C& Coupe

Famly Limted Partnership, 119 Hawai ‘i 352, 367, 198 P.3d 615,

630 (2008). The Suprene Court of Hawai ‘i has al so hel d that

! HRAP Rul e 4(a)(3) provides:

(3) Time to Appeal Affected by Post-Judgment Motions.
If any party files a timely motion for judgment as a matter
of law, to amend findings or make additional findings, for a
new trial, to reconsider, alter or amend the judgnment or
order, or for attorney's fees or costs, the time for filing
the notice of appeal is extended until 30 days after entry
of an order disposing of the motion; provided that the
failure to dispose of any nmotion by order entered upon the
record within 90 days after the date the motion was filed
shall constitute a denial of the notion.

HRAP Rul e 4(a)(3) (emphases added).



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

"when a tinely post-judgnent tolling notions is deened denied, it
does not trigger the thirty-day deadline for filing a notice of
appeal until entry of the judgnent or appeal abl e order pursuant

to HRAP Rules (a)(1) and 4(a)(3)." Association of Condoni ni um

Honeowners of Tropics at Wai kel e v. Sakuma, 131 Hawai ‘i 254, 256,

318 P.3d 94, 96 (2013). Under the holding in Sakuma, the event
that triggered the thirty-day tine period under HRAP Rule 4(a)(3)
for filing a notice of appeal fromthe Septenber 1, 2015 judgnent
on the decree of foreclosure was the circuit court's entry of the
February 17, 2016 post-judgnent order denying the El kayam
Appel  ants' Septenber 11, 2015 post-judgnment HRCP Rule 59 notion
for reconsideration. However, the El kayam Appellants did not
file their March 21, 2016 notice of appeal within thirty days
after February 17, 2016, as HRAP Rule 4(a)(3) required for a
tinmely appeal.

The El kayam Appel | ants subsequently filed a March 21,
2016 notion to extend tinme based on "excusabl e negl ect” under
HRAP Rul e 4(a)(4)(B), in which counsel for the El kayam Appellants
argued that the El kayam Appell ants had not received notice or a
phot ocopy of the February 17, 2016 post-judgnment order until
after the tinme period under HRAP Rule 4(a)(3) for filing a notice
of appeal had expired. Nevertheless, HRCP Rule 77(d) provides
that "[l]ack of notice of the entry by the clerk or failure to
make such service [of an order or judgnent], does not affect the
time to appeal or relieve or authorize the court to relieve a
party for failure to appeal wthin the tinme all owed, except as

permtted in Rule 4(a) of the Hawaii Rules of Appellate

-5-



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

Procedure.” HRCP Rule 77(d). Under simlar circunstances, the
Suprenme Court of Hawai‘i interpreted HRCP Rule 77(d) as foll ows:

Al t hough HRCP Rule 77(d) specifically refers to HRAP Rul e
4(a) as providing the only relief for a party's failure to
timely file a notice of appeal, nothing in Rule 77(d)
suggests that the failure of the clerk to timely notify the
parties of the entry of judgment could excuse a party's
neglect. "A party has an independent duty to keep informed
and mere failure of the clerk to notify the parties that
judgnment has been entered does not provide grounds for
excusabl e neglect or warrant an extension of time." Al aska
Li mestone Corp. v. Hodel, 799 F.2d 1409, 1412 (9th Cir.1986)
(citations omtted). This is especially so where, as here
"[appel | ants] presented no reason for their failure, for
example, to send a nessenger to court to |ook up the

rel evant date, and we see no 'forces beyond their

control,'-at least on this record-that prevented them from
taking this em nently reasonable step." Virella-Nieves, 53
F.3d at 453.

Enos v. Pacific Transfer & Warehouse, Inc., 80 Hawai ‘i 345, 353,

910 P.2d 116, 124 (1996); see also EK v. Boggs, 102 Hawai ‘i 289,

300, 75 P.3d 1180, 1191 (2003). Thus, where an appellant's
attorney m stakenly thought that the filing of the notice of
entry of a judgnment (rather than the entry of the actual
judgnment) triggered the tinme period for filing a notice of

appeal, the Enos court "h[e]ld that the trial court abused its

di scretion by granting the notion to extend tinme for filing a
noti ce of appeal because the failure to tinely file the appeal
was caused by counsel's failure to read and conply with the plain
| anguage of the applicable procedural rules, which cannot

constitute 'excusable neglect.'™ Enos, 80 Hawai ‘i at 355, 910
P.2d at 126. Under HRCP Rule 77(d) and the holding in Enos, the
failure of the El kayam Appellants to receive notice or a

phot ocopy of the February 17, 2016 post-judgnent order did not
constitute "excusabl e neglect” under HRAP Rule 4(a)(4)(B). The
circuit court did not abuse its discretion by entering its

April 6, 2016 order denying the El kayamis March 21, 2016
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HRAP Rul e 4(a)(4)(B) notion for an extension of time. Therefore,
t he El kayam Appel |l ants' March 21, 2016 notice of appeal was
untinmely as to the Septenmber 1, 2015 judgnent on the decree of
foreclosure, as well as the directly related February 17, 2016
post -j udgnent order, and the El kayam Appel | ants wai ved their
right to appellate review of that portion of this foreclosure
case.? Accordingly, we dismss that limted portion of this
appeal .

Neverthel ess, the circuit court's February 23, 2016
HRCP Rul e 54(b)-certified judgnent on the order confirm ng the
sale of the foreclosed property was an i ndependently appeal abl e
final judgnment pursuant to HRS § 667-51(a)(2). The El kayam
Appel lants tinely filed their March 21, 2016 notice of appeal
within thirty days after entry of the February 23, 2016 HRCP
Rul e 54(b)-certified judgnment on the order confirmng the sale of
the foreclosed property, as HRAP Rule 4(a)(1l) required for a
tinely appeal. Therefore, pursuant to HRS § 667-51(a)(2), the
El kayam Appel | ants tinely invoked our appellate jurisdiction to
review the February 23, 2016 HRCP Rule 54(b)-certified judgnment
on the order confirmng the sale of the forecl osed property.
Furthernore, the El kayam Appellants' tinely appeal fromthe
February 23, 2016 HRCP Rule 54(b)-certified judgnent entitles the

El kayam Appel | ants to appellate review of directly rel ated

2 The failure to file a tinmely notice of appeal in a civil matter is

a jurisdictional defect that the parties cannot waive and the appellate courts
cannot disregard in the exercise of judicial discretion. Bacon v. Karlin, 68
Haw. 648, 650, 727 P.2d 1127, 1128 (1986); HRAP Rule 26(b) ("[N]o court or
judge or justice is authorized to change the jurisdictional requirements
contained in Rule 4 of these rules."); HRAP Rule 26(e) ("The review ng court
for good cause shown may relieve a party froma default occasi oned by any
failure to comply with these rules, except the failure to give tinely notice
of appeal .").
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prelimnary rulings such as the February 17, 2016 interlocutory
order granting Appellee King's notion to confirmthe sale of the
forecl osed property, because, "when an order is properly
certified pursuant to HRCP Rule 54(b), the certification
necessarily renders every prelimnary ruling upon which it was

predi cated final and appeal able as well." Winberg v. Mauch, 78

Hawai ‘i 40, 46, 890 P.2d 277, 283, (1995) (citation, interna
guot ati on marks and brackets omtted).

W note that Appellee King signed and conventionally
filed his May 20, 2016 notion to dism ss appellate court case
nunmber CAAP- 16- 0000209 wi t hout the signature of his counsel of
record before entry of the May 26, 2016 order granting Attorney
Collins's May 12, 2016 notion to wi thdraw as counsel for Appellee
King. Consequently, Appellee King's May 20, 2016 notion was
unaut hori zed under HRAP Rule 32(c), which expressly requires that

"[a]ll conventionally filed docunents nust be signed in black ink

by the party or, if the party is represented, by the party's

attorney." (Enphases added).

Accordingly, IT IS HEREBY ORDERED t hat Appellee King's
May 5, 2016 notion to dism ss appellate court case nunber CAAP-
16- 0000209 for lack of appellate jurisdiction is granted in part
and denied in part. W grant in part Appellee King's May 5, 2016
motion to dismss to the extent that the El kayam Appel |l ants seek
appel l ate review of the Septenber 1, 2015 judgnent on a decree of
forecl osure, as well as the February 17, 2016 post-judgnent order
denyi ng the El kayam Appel | ants' Septenber 11, 2015 HRCP Rul e 59

nmotion for reconsideration of the Septenber 1, 2015 judgnment. W
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deny Appellee King's May 5, 2016 notion to dism ss appellate
court case nunber CAAP-16-0000209 for |ack of appellate
jurisdiction to the extent that the El kayam Appel |l ants seek
appel l ate review of the February 23, 2016 HRCP Rul e 54(b) -
certified judgnent on the order confirmng the sale of the
forecl osed property, as well as directly related prelimnary
rulings such as the February 17, 2016 interlocutory order
granting Appellee King's notion to confirmthe sale of the
forecl osed property.

| T 1S FURTHER HEREBY ORDERED t hat Appellee King's
May 20, 2016 notion to dism ss appellate court case nunber CAAP-
16- 0000209 i s denied as unauthorized under HRAP Rule 32(c).

DATED: Honol ul u, Hawai ‘i, July 13, 2016.

Presi di ng Judge

Associ at e Judge

Associ at e Judge





