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I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

In the Interest of K Children

APPEAL FROM THE FAM LY COURT OF THE FIRST CIRCU T
(FC-S NO. 14-00205)

SUMMARY DI SPOSI TI ON ORDER
(By: Nakamura, C.J., and Foley and Fujise, JJ.)

Fat her - Appel | ant (Fat her) appeals fromthe "Order

Term nating Parental Rights” (Order) filed on Cctober 29, 2015,

by the Family Court of the First Crcuit (Famly Court).' The
Order termnated the parental rights of Father over the five
children (Children) involved in this case, termnated the

parental rights of the Children's nother (Mther), and appointed

the Director of the Departnent of Human Services as permanent
custodi an of the Children.

On appeal, Father contends that the Fam |y Court erred

in issuing the Order because he clains that there was

insufficient evidence to support the term nation of his parental

rights.? Father also challenges the Family Court's findings of
fact and conclusions of law "as a whole as clearly erroneous,"

The Honorabl e Bode A Ual e presided.

Mot her has not appeal ed fromthe O der.
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and he lists nunerous findings of fact and concl usions of |aw
which he clainms are erroneous. W affirm
| .

The Departnent of Human Services (DHS) has a history of
i nvol venent with Father dating back to 2003, including
i nvol venent with Father in eight separate child welfare cases.
In four of these eight cases, the DHS confirnmed that Father's
children "were subject to threat of abuse, threat of neglect,
abuse and/or neglect.” The safety concerns causing the DHS s
i nvolvenent in Father's prior child welfare cases were related to
subst ance abuse issues, donestic violence issues, and
I nappropriate parenting issues.

In 2004, Father and Mother's parental rights were
term nated over two older siblings of the Children. 1In that
case, Father did not participate in court ordered services, and
the Famly Court found that he was not willing and able to
provide a safe famly hone for the two ol der siblings.

The DHS' s involvenent in the current case began on
Sept enber 26, 2014, when the DHS received a report alleging
threat of abuse and threatened neglect of the Children due to
Mot her' s substance abuse, donestic viol ence between Mther and
Fat her, and the lack of a consistent caretaker for the Children.
Following its investigation, the DHS confirmed the threat of
abuse and threat of neglect of the Children. The Honolulu Police
Departnent took protective police custody of the Children, and
the DHS thereafter assuned tenporary foster custody of the
Chi | dren.

Fat her began using marijuana and drinking al cohol at a
young age, began using cocai ne when he was twenty-one, and has a
| ong history of nethanphetam ne use. Father's relationship with
Mot her has been marked by violence. 1n Septenber 2014, Mot her
and Fat her argued about Modther's boyfriend, and Mt her attenpted
to stab Father with a steak knife in their home while the
Children were in the honme or nearby. In Cctober/Novenber 2014,
Mot her and Fat her had an argunent and Modther hit Father in the
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head with a flashlight. In Cctober/Novenber 2014, Father and
Mot her's boyfriend got into a physical altercation, and Mt her
repeatedly hit Father in the head with a basebal |l bat.

The DHS presented evidence that Father has a crim nal
hi story that includes charges of abuse of a famly or househol d
menber, terroristic threatening, and burglary, probation
revocations, and at |east one conviction for abuse of a famly or
househol d nmenber. Father was rel eased fromincarceration at the
end of Septenber 2014, but was again incarcerated in February
2015. From February 2015 through the Cctober 29, 2015, hearing
on the DHS s notion to termnate Father's parental rights, Father
was incarcerated and held on a charge of assault against a | aw
enforcement officer in the first degree. |If convicted of this
charge, Father could be sentenced to up to five years in prison

Fat her was incarcerated during the majority of tine
that this case was pending before the Famly Court. During the
four nonths that he was not incarcerated, Father failed to
participate in any services recommended by the DHS and failed to
remain in contact wwth the DHS. During the pendency of this case
before the Famly Court, Father did not participate in random
urinalysis tests or conplete any substance abuse treatnent
prograns; did not participate in a psychol ogical evaluation; and
did not participate in conprehensive counseling and support
services, or anger managenent, donestic violence, or parenting
classes. Prior to the DHS s involvenent in this case, Father had
not been caring for the Children, and Mther had been the primary
caregiver. In addition, during the pendency of this case before
the Fam |y Court, Father only had contact with the Children on
t hree occasi ons.

.

We resolve the argunents rai sed by Father on appeal as
fol |l ows:

1. Fat her contends that there was insufficient
evi dence to support the termnation of his parental rights. In
particul ar, Father argues that incarceration does not per se
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result in the forfeiture of parental rights and that failure to
conpl ete services does not "equate to proving" that he cannot
provide a safe famly hone.

Wiile a parent's incarceration does not mandate per se
forfeiture of parental rights, a parent's incarceration and the
consequences of that incarceration are relevant factors for the
Fam |y Court to consider in evaluating whether a parent can
provide a safe famly home. See In re Doe, 100 Hawai ‘i 335, 345,
60 P.3d 285, 295 (2002). Simlarly, a parent's failure to
conplete services is a relevant factor for the Famly Court to
consider in determ ning whether a parent can provide a safe
famly hone.

Here, the record does not indicate that the Famly
Court believed or ruled that Father's incarceration required it
on a per se basis to termnate Father's parental rights. The
record al so does not indicate that the Famly Court inproperly
considered Father's failure to conplete services. Rather, the
record reflects that the Famly Court considered Father's
incarceration and failure to conplete services as rel evant
factors, along with other circunstances in Father's case, in
rendering its decision. W therefore reject Father's claimthat
the Famly Court inproperly evaluated his incarceration and
failure to conplete services in termnating his parental rights.
Based on our review of the record, we conclude that there was
sufficient evidence to support the Famly Court's term nation of
Father's parental rights and its findings by clear and convincing
evidence that: (1) Father is "not presently willing and able to
provide [the Children] with a safe famly home, even with the
assi stance of a service plan" and (2) "[i]t is not reasonably
foreseeable that . . . [Father] . . . wll become wlling and
able to provide [the Children] with a safe famly hone, even with
t he assistance of a service plan, within a reasonabl e period of
time[.]" See Hawaii Revised Statutes (HRS) 8§ 587A-33(a)(1) and
(a)(2) (Supp. 2015).
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2. We reject Father's challenge to the Famly Court's
findings of fact and conclusions of |aw. Father apparently
chal l enges the Famly Court's finding that he has a long history
of net hanphet am ne use by asserting that he has never admtted to
usi ng crystal nethanphetam ne. However, a DHS social worker
testified that Father told her that he has a | ong history of
usi ng crystal nethanphetam ne, and the Famly Court found that
the social worker's testinony was nore credi ble than Father's
contrary testinony. Although Father |ists nunerous other
findings of fact he clains are erroneous, he does not nake
specific argunents relating to these findings or cite evidence in
the record denonstrating that these findings are clearly
erroneous. In any event, the findings of fact which Father
clains are erroneous are supported by substantial evidence and
are not clearly erroneous. Wth respect to the enunerated
concl usi ons of |aw chall enged by Father on appeal, Father
provides no valid argunment to support his claimthat these
concl usions are erroneous. W conclude that Father's chall enge
to these conclusions is without nerit.

L1l

For the foregoing reasons, we affirmthe Famly Court's
Order Termnating Parental Rights.

DATED: Honol ul u, Hawai ‘i, June 2, 2016.

On the briefs:

Tae Chin Kim
for Appel | ant - Fat her Chi ef Judge

Li anne L. Oni shi

Mary Anne Magni er

Deputy Attorneys Ceneral Associ at e Judge
for Petitioner-Appellee

Departnent of Human Servi ces

Associ at e Judge





