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NO. CAAP-15- 0000564
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Plaintiff-Appellee, v.
ROBERT Y. G ERHART, Defendant - Appel | ant

APPEAL FROM THE DI STRI CT COURT OF THE FIRST CIRCU T
( HONOLULU DI VI SI ON)
(CASE NO. 1DTA- 14- 00816)

SUMMARY DI SPOSI TI ON. ORDER
(By: Fol ey, Presiding Judge, Leonard and G noza, JJ.)

Def endant - Appel | ant Robert Y. Gerhart (G erhart)
appeals froma Notice of Entry of Judgnent and/or Order and
Pl ea/ Judgnent filed on July 8, 2015 in the District Court of the
First Grcuit, Honolulu Division (District Court), convicting him
of Operating a Vehicle Under the Influence of an Intoxicant
(OVWUI 1) under Hawaii Revised Statutes (HRS) 8§291E-61(a)(1) and
(a)(3), based on a prior ruling by the District Court?! that
denied Gerhart's notion to dismss for violation of Hawai

Rul es of Penal Procedure (HRPP) Rul e 48.

The Honorable David W Lo presided.
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On appeal, Gerhart contends that: (1) the District
Court erred in determ ning that exceptional circunstances existed
to continue the trial based on court congestion and thus not
counting the period against the State under HRPP Rul e 48 and,
where the continuance based on court congestion resulted in
violation of HRPP Rule 48, in failing to dism ss the case for
such violation; and (2) if the court congestion issue is deened
wai ved for failure of trial counsel to object, counsel was
i neffective.

Plaintiff-Appellee State of Hawai ‘i (State) does not
di spute that the District Court failed to articul ate excepti onal
ci rcunst ances supporting exclusion under HRPP Rul e 48 based upon
court congestion. The State instead argues that the continuance
for court congestion was effected through G erhart's consent
where he did not object, and, as to ineffective assistance of
counsel, an HRPP Rul e 40 proceeding is nore appropriate for trial
counsel to provide the basis for his actions.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised therein, as well as
the relevant case |law and authority, we resolve Gerhart’s points
of error as follows:

(1D Under HRPP Rule 48(c)(2), "periods that delay the
commencenent of trial and are caused by congestion of the trial
docket when the congestion is attributable to exceptional
ci rcunst ances” are excluded in conmputing the tine for trial

commencenent. The District Court ruled that the eighty-five-day
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peri od between Septenber 15, 2014 and Decenber 9, 2014 was

excl uded due to exceptional and extraordi nary circunstances where
"the State was ready on both cases each tinme, and w tnesses are
present for the State" and ruled that the case woul d be
"congested out,"” and further determning that the "[t]ine does

not run against the State."

A trial court's findings of fact (FOFs) in deciding an HRPP
Rul e 48(b) nmotion to dism ss, are subject to the clearly
erroneous standard of review However, whether those facts
fall within HRPP Rule 48(b)'s exclusionary provisions is a
question of law, the determ nation of which is freely

revi ewabl e pursuant to the "right/wrong" test.

State v. Diaz, 100 Hawai ‘i 210, 216-17, 58 P.3d 1257, 1263-64

(2002) (citation and ellipses omtted).

The District Court erred when it concl uded t hat
exceptional and extraordinary circunstances existed based on the
State being ready for trial and court congestion and, therefore,
i nproperly excluded the eighty-five days under HRPP Rule 48. As
set forth in HRPP Rule 48(c)(2), a period is excluded when
congestion of the trial docket is due to exceptional
circunstances. "In order for court congestion to qualify as
"exceptional,' as opposed to usual, there nmust be a show ng of

deviation fromthe norm" State v. Caspino, 73 Haw 256, 257,

831 P.2d 1334, 1335 (1992).

The Hawaii Suprenme Court has held for purposes of HRPP
Rul e 48(c)(2) that there were exceptional circunstances causing
court congestion in circunstances far different than this case.

See State v. Baron, 80 Hawai ‘i 107, 110, 905 P.2d 613, 616 (1995)

(finding exceptional circunstances when two judges were

reassi gned, one judge retired, one judge was tenporarily assigned
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to another court, potential replacenent judges were on vacati on,
and there was a marked increase in jury trial demands); State v.
Herrera, 63 Haw. 405, 407, 629 P.2d 626, 628 (1981) (finding
exceptional circunstances when the normal condition of the trial
court's crimnal division was affected because two of the four
judges submtted their resignations and their workl oad was
reduced so they could conplete prior assignnents, replacenent
judges were in place at different tines, the nunber of judges was
i ncreased due to the workload, a newy assigned crimnal judge
had a limted schedule in order to conplete his famly court
cases, new judges had |imted assignnents to famliarize

t hensel ves with the assignnents, and there was an increase in the
nunber of indictnents fromfifteen to twenty-one cases per week

to twenty-three to twenty-five cases per week); State v. Lord, 63

Haw. 270, 273, 625 P.2d 1038, 1040 (1981) (holding that court
congestion was caused by exceptional circunstances when there
were two judges to handle both crimnal and civil cases and
defendant's trial was continued because there was "an inordi nate
nunber of crimnal indictnents returned by the grand jury"). The

instant case is unli ke Baron, Herrera, and Lord. Here, the

record does not reflect any exceptional circunstance neeting the
requi renents of HRPP 48(c)(2). Therefore, it was error for the
District Court to exclude the eighty-five-day period.

We agree in part, however, with the State's argunent
that there was consent by Gerhart’s trial counsel. Under HRPP
48(c)(3), "periods that delay the comencenent of trial and are

caused by a continuance granted at the request or with the
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consent of the defendant or defendant's counsel" are excl uded.

(Enphasi s added). Although infornmed of the continued trial date,
Gerhart’s trial counsel did not object when apprised of the new
date, the District Court's determ nation of exceptional and
extraordi nary circunstance due to court congestion, or that the
conti nuance woul d not be counted against the State. Although
trial counsel |ater objected to the District Court’s
determ nation, at that point the Rule 48 tinme period had al ready
| apsed, and such objection was untinely. In this circunstance,
we conclude that Gerhart’s trial counsel effectively consented
to the period that delayed trial. Based on such consent, we
conclude that the District Court did not err in denying the
nmotion to dismss for violation of Rule 48.

(2) The standard for clains of ineffective assistance
of counsel on appeal is whether, "viewed as a whole, the
assi stance provided was 'within the range of conpetence demanded

of attorneys in crimnal cases.'" Dan v. State, 76 Hawai ‘i 423,

427, 879 P.2d 528, 532 (1994) (citation and brackets omtted).

General claim of ineffectiveness are insufficient and every
action or om ssion is not subject to inquiry. Specific
actions or omi ssions alleged to be error but which had an
obvi ous tactical basis for benefitting the defendant's case
will not be subject to further scrutiny. I1f, however, the
action or om ssion had no obvious basis for benefitting the
defendant's case and it "resulted in the withdrawal or
substantial inmpairment of a potentially meritorious
defense," then it will be evaluated as information that an
ordinarily conpetent crim nal attorney should have had

Id. (ellipses and brackets omtted; enphasis in original)

(quoting Briones v. State, 74 Haw. 442, 462-63, 848 P.2d 966, 976

(1993)). However, "[i]f the record is unclear or void as to the

basis for counsel's actions, counsel shall be given the
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opportunity to explain his or her actions in an appropriate
proceedi ng before the trial court judge." Briones, 74 Haw at

463, 848 P.2d at 977 (1993) (citation omtted). Here, the record
is unclear as to the basis for counsel's actions. "Normally, a

[ HRPP] Rul e 40 hearing is the proper vehicle for ineffective

assi stance of counsel clains.” State v. Brantl ey, 84 Hawai ‘i

112, 122, 929 P.2d 1362, 1372 (App. 1996), as anended (Nov. 26,
1996). In this case, we conclude that an HRPP Rul e 40 hearing
woul d be the appropriate vehicle to address an ineffective
assi stance of counsel claim

For these reasons, the District Court's Notice of Entry
of Judgnent and/or Order and Pl ea/Judgnent filed on July 8, 2015
is affirmed, without prejudice to Gerhart filing a petition
pursuant to HRPP Rule 40 to allege ineffective assistance of
trial counsel

DATED: Honol ul u, Hawai ‘i, June 29, 2016.
On the briefs:

Jonat han Bur ge, Presi di ng Judge
f or Def endant - Appel | ant .

St ephen K. Tsushi ma,

Deputy Prosecuting Attorney, Associ at e Judge
Cty and County of Honol ul u,

for Plaintiff-Appellee.

Associ at e Judge





