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I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellee,
V.
CHARLES P. LATHROP, Defendant - Appel | ant.
APPEAL FROM THE DI STRI CT COURT OF THE THHRD CIRCU T

KONA Di VI SI ON
(CASE NO 3DCW 14-0001981)

SUMVARY DI SPCSI TI ON ORDER
(By: Nakanmura, C.J., and Fujise and Leonard, JJ.)

After a bench trial, Defendant-Appellant Charles P
Lat hrop (Lathrop) was found guilty of violating a tenporary
restraining order (Count 3) and third-degree assault (Count 4).
The District Court of the Third Crcuit (D strict Court)?
sentenced Lathrop to concurrent terns of one-day of inprisonnent
with credit for time served and al so i nposed a $55 crine victim
fee on each count. The District Court entered its Judgnent on
April 6, 2015.

On appeal, Lathrop contends that his right to the
effective assistance of counsel was viol ated because his trial
counsel: (1) failed to learn before trial the el enents necessary
to convict Lathrop of violating a tenporary restraining order
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(TRO; and (2) failed to present evidence that Lathrop did not
understand the terms of the TRO. ?

Lat hrop bears the burden of establishing that his trial
counsel provided ineffective assistance of counsel. State v.

Ant one, 62 Haw. 346, 348, 615 P.2d 101, 104 (1980). To neet this
burden, Lathrop nust satisfy the following two-part test: (1) he
"must establish specific errors or omssions of [his trial]
counsel reflecting counsel's lack of skill, judgnment or
diligence"; and (2) he "nust establish that these errors or

om ssions resulted in either the withdrawal or substanti al

inmpai rment of a potentially neritorious defense.” |1d. at 348-49;
615 P.2d at 104.

As expl ai ned bel ow, we conclude that Lathrop has failed
in this appeal to neet his burden of establishing that his trial
counsel provided ineffective assistance, and we therefore affirm
the District Court's Judgnent

l.

We resol ve Lathrop's argunents on appeal as foll ows:

1. Lat hrop does not provide any basis for believing
that his trial counsel did not know the el ements necessary to
prove the offense of violating a TRO before Lathrop's trial.

Lat hrop suggests that his counsel did not know the nens rea
required to prove a crimnal violation of a TRO However, the
record denonstrates that Lathrop's trial counsel clearly knew
that the prosecution was required to prove that Lathrop acted
intentionally or knowngly in violating the TRO W concl ude
that Lathrop's contention that his trial counsel failed to |earn
the el ements of the TRO offense before trial is without nerit,
and we therefore reject his claimof ineffective assistance that
is prem sed on that contention.

’Lat hrop' s argunents on appeal do not challenge his
conviction for third-degree assault, and we therefore do not
address this conviction.
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2. Lat hrop argues that his trial counsel was
ineffective for failing to present evidence that Lathrop did not
understand the terns of the TRO He suggests that trial counse
shoul d have presented evidence "such as testinony from Defendant -
Appel I ant Lathrop that he had not read the TRO after being served
wthit, or simlar testinmony fromone of the other people
present when Def endant - Appell ant Lathrop was served [with the
TRQ . "

The record shows that Lathrop's trial counsel did
elicit testinony in support of a defense that Lathrop did not
knowi ngly violate the TRO At trial, defense counsel elicited
testinony from Ri chard Rose (Rose), the person who served the TRO
on Lathrop, that Rose did not read the TRO to Lathrop and t hat
Lathrop did not sign the TRO because Lat hrop was occupi ed
cleaning fish with sone ot her people when the TRO was served. In
addi tion, evidence was presented through O ficer Coley Rowe
(O ficer Rowe), who contacted Lathrop in response to conplaints
that he had violated the TRO that Lathrop said he did not know
that the TROwas in effect. Oficer Rowe testified on direct
exam nation by the prosecution that Lathrop said the person who
served himw th the TRO had not explained what it was and t hat
Lat hrop assuned that the TROdid not go into effect until his
court date (which had not yet taken place). On cross-
exam nation, defense counsel elicited testinony fromOficer Rowe
that Lathrop said the "[TRQ was not explained to himand that he
did not think it was in effect until his court date."?®

3On the other hand, the prosecution presented evidence from
t he conpl ai ning witnesses that shortly after the TRO was served
on Lathrop, Lathrop confronted the conplaining witnesses in
separate incidents at or near their work place, threatened them
and assaul ted one of the conplaining witnesses and that Lathrop
stated that the TRO was "worthless,” that it was "BS," and that
"[y]our restraining order doesn't nean shit to ne." The
prosecution al so presented evidence that Lathrop violated the
terms of the TRO (1) after he was told by one of the conplaining
wi tnesses that the TROwas "in effect,” that Lathrop had to | eave
t he conpl ai ning witness al one, and that the conplaining wtness

3
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Al t hough Lathrop argues that his trial counsel was
ineffective for failing to introduce additional testinony to
support his | ack-of-know edge defense, he fails to provide
reliable evidence of what specific testinony was avail able. See
State v. Richie, 88 Hawai ‘i 19, 39, 960 P.2d 1227, 1247 (1998)
("Ineffective assistance of counsel clains based on the failure
to obtain wtnesses nust be supported by affidavits or sworn
statenents describing the testinony of the proffered
W tnesses."). For exanple, the record does not include
affidavits describing the proffered testinony of those present
when Lathrop was served with the TRO The record al so does not
contain an affidavit or other reliable evidence specifically
descri bi ng what Lathrop woul d have said if asked about his
under st andi ng of the TRO when he testified at trial. Moreover,
the record does not contain Lathrop's trial counsel's explanation
for not directly questioning Lathrop on this subject. Prior to
Lat hrop's testinony, evidence had al ready been introduced to
support a | ack-of -know edge defense. There may have been
strategic or other reasons for defense counsel to avoid
gquestioning Lathrop about his understanding of the terns of the
TRO.

Based on the existing record, we conclude that Lathrop
has failed to satisfy his burden of establishing that his trial
counsel provided ineffective assistance. W therefore affirmthe
District Court's Judgnent. We note, however, that substitute
counsel was not appointed for Lathrop until after the notice of
appeal was filed and this case was al ready pendi ng on appeal .
Thus, it does not appear that Lathrop had a fair opportunity to
devel op a record to support his claimof ineffective assistance
of counsel. Accordingly, our decision to deny Lathrop's claim of
i neffective assistance of counsel is without prejudice to Lathrop

was calling the police and (2) after the other conplaining
witness told Lathrop that Lathrop was not supposed to be there
because the conpl ai ning witnesses had a restraining order agai nst
hi m
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rai sing an ineffective assistance of counsel claimon a nore
devel oped record in a subsequent proceedi ng under Hawai ‘i Rul es
of Penal Procedure (HRPP) Rule 40. See State v. Silva, 75 Haw.
419, 439, 864 P.2d 583, 592-93 (1993).
1.

For the foregoing reasons, we affirmthe D strict
Court's Judgnment wi thout prejudice to Lathrop filing a petition
under HRPP Rule 40 that raises a claimof ineffective assistance
of counsel.

DATED: Honol ul u, Hawai ‘i, June 29, 2016.
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