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NO. CAAP-15-0000012

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellee, v.
THEODORE ROBERT BRI STOW Def endant - Appel | ant

APPEAL FROM THE DI STRI CT COURT OF THE THHRD CIRCU T
KONA DI VI SI ON
(Case No. 3DCW 14-0001486)

SUVMARY DI SPOSI TI ON ORDER
(By: Foley, Presiding Judge, Fujise and G noza, JJ.)

Def endant - Appel | ant Theodore Robert Bristow (Bristow)

appeals fromthe Notice of Entry of Judgnment and/or Order,

entered on Decenber 12, 2014 in the District Court of the Third

Circuit, Kona Division (District Court).?

Bri stow was convicted of Harassnent, in violation of

Hawai i Revised Statutes (HRS) § 711-1106 (2014).°2

On appeal, Bristow contends (1) there was insufficient

evi dence to convict himof Harassnment and (2) there was
insufficient evidence his statenents were not protected free

The Honorable Margaret K. Masunaga presided.

2 HRS § 711-1106(f) states:

§711-1106 Harassment. (1) A person commts the offense
of harassment if, with intent to harass, annoy, or alarm any
ot her person, that person:

(f) Makes a communication using offensively coarse
|l anguage that would cause the recipient to reasonably
believe that the actor intends to cause bodily injury to the
reci pient or another or damage to the property of the
reci pi ent or another.
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speech under the United States Constitution and Hawai i
Constitution.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resolve Bristow s points of error as foll ows:

(1) When the evidence adduced at trial is considered in
the strongest light for the prosecution, State v. Matavale, 115
Hawai ‘i 149, 157-58, 166 P.3d 322, 330-31 (2007), there was
sufficient evidence to support Bristow s conviction.

Conpl aining Wtness (CW testified that Bristow had
been his neighbor for ten to twelve years and that their houses
wer e about twenty-four feet apart. On April 25, 2014, the date
of the incident, he was awakened at about 11:30 p.m, by Bristow

swearing at himand playing loud nmusic. Bristow then turned the
nmusi ¢ | ouder and yel |l ed over the nusic "Fuck you, [CW, |'m going
to take care of you" and "How do you like that, fucking [CWN."

He and his wife were alarnmed by Bristow s actions. CWfelt that
Bri st ow was harassi ng hi m because he and his wife went to sl eep
at 10 o' clock and the house was dark. Although there had been

| oud nusic fromparties at Bristow s house in the past, CWfelt
this was different because the nusic was |ouder and this was

Bri st ow al one maki ng comments that seenmed to be directed at CW
CWwas al arned because he "coul dn't understand where he's comn
from" CWdid not feel that Bristow was going to cause bodily
injury to him but felt that Bristow was a threat to his property
or dogs. After the police arrived, Bristow continued to yell,
"Fuck you, [CW, I'mgoing to get you. Fuck you [CWs wife],"
and Bristow "started all over again."” The nusic played until the
police entered Bristow s house.

CWs wife testified that, shortly after eleven in the
eveni ng, she awoke to what sounded |li ke an argunent, with Bristow
yel ling obscenities using CWs first nane. Bristow s coments
initially only involved CWs first name, but then she heard
Bristow say "Fuck you, [CWs wife]" and she becane certain
Bristow was yelling at them She then heard |loud music with
Bristow yelling over the nusic, "How do you |ike that, fucking
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[CW." The nusic was so loud that it al nost nmade the w ndows
rattle. She asked CWif he had had "any conversation” with
Bristow, CWdenied that he had spoken to Bristow. \Wen Bristow
stated that he would "get" CW and seened to be fixated on CW
she felt scared and called the police. CWs wife felt she and CW
were i n danger.

Bristow argues that the State failed to adduce
sufficient evidence that CWreasonably believed that Bristow
i ntended to cause bodily injury to CWor CWs wife or intended to
cause damage to the CWs property. Bristow also contends the
State failed to prove that he acted with the requisite nens rea
to harass, annoy or alarmthe CW Bristow clains that he only
acted reckl essly because he was intoxicated. Bristow does not
argue that his statenments were not comruni cations using
of fensi vel y coarse | anguage.

There was substantial evidence as to every nmateri al
el enent of the offense of Harassnent of sufficient quality and
probative value to enable the trier of fact to reasonably
conclude that Bristow was guilty of Harassment. |1d.

It is undisputed Bristow repeatedly used "offensively
coarse | anguage” during this incident. The time of day, the
proximty of the houses, the extended | ength of the shouting and
bl aring of very loud nusic, the offensive | anguage and the
content of the coments all support the intentional nature of
Bristow s actions. "[T]he m nd of an all eged of fender nay be
read fromhis acts, conduct and inferences fairly drawn from al
the circunstances.” State v. Stocker, 90 Hawai ‘i 85, 92, 976
P.2d 399, 406 (1999) (citation omtted). Finally, this conduct,
taken in the light nost favorable to the prosecution, would
support the finding that Bristow s comments woul d cause CWto
reasonably believe that Bristow intended to cause bodily injury
to CWs wife or his property. "And as trier of fact, the trial
judge is free to make all reasonable and rational inferences
under the facts in evidence, including circunstantial evidence."
State v. Batson, 73 Haw. 236, 248-49, 831 P.2d 924, 931 (1992).
Bristow s comments coul d have reasonably Ied CWto believe that
Bristow intended to cause bodily injury to his wife after the CW
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threatened "to take care of" and "to get”" CWand then nade
of fensi ve comments to CWs wife.

(2) Bristow has failed to establish that he preserved
his argunent that his comments were protected free speech under
the United States Constitution or the Hawaii Constitution. A
review of the record on appeal does not indicate that Bristow
raised this issue below. Therefore, the point of error is
wai ved. Hawai ‘i Rul es of Appellate Procedure Rule 28(b)(4);
Kernan v. Tanaka, 75 Haw. 1, 35, 856 P.2d 1207, 1224 (1993).

Ther ef or e,

| T 1S HEREBY ORDERED t hat the Notice of Entry of
Judgnent and/or Order, entered on Decenber 12, 2014 by the
District Court of the Third Grcuit, Kona Division is affirned.

DATED: Honol ul u, Hawai ‘i, June 8, 2016.
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