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NO. CAAP-14-0001191
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAVWAI ‘I, Pl aintiff-Appellee,
V.
JON SH MOKAWA, Def endant - Appel | ant
APPEAL FROM THE DI STRI CT COURT OF THE FIRST CIRCU T

KaNE'OHE DI VI SI ON
(CASE NO. 1DCW 13- 0003304)

SUMMARY DI SPOSI TI ON. ORDER
(By: Foley, Presiding Judge, Leonard and G noza, JJ.)

Def endant - Appel | ant Jon Shi nokawa ( Shi nokawa) appeal s
fromthe Notice of Entry of Judgnent and/or Order, filed on
Cctober 14, 2014, in the District Court of the First Crcuit,
Kane‘ohe Division (district court).! Shinmokawa was convi cted of
Terroristic Threatening in the Second Degree, in violation of
Hawai i Revised Statutes (HRS) § 707-717(1) (2014).?

On June 23, 2013, an incident occurred between
Shi nokawa and the conpl ai ning wi tnesses, Scott and Tristen
Nakanmura, as they were driving over the Pali H ghway towards
Kai |l ua. Shinokawa is alleged to have been driving aggressively

1 The Honorable David T. Wbo, Jr. presided.

2 HRS § 707-717 provides: "Terroristic threatening in the second

degree. (1) A person commts the offense of terroristic threatening in the
second degree if the person conmits terroristic threatening other than as
provided in section 707-716. (2) Terroristic threatening in the second degree
is a m sdemeanor."
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and initiated aggressive verbal exchanges that were nmade while
driving. It is undisputed that the Nakamuras made a 911 cal
during the incident and while stopped at a stop light on the
Kai lua side of the Pali Hi ghway, Shinokawa exited his car and
approached the Nakanuras' car. The Nakanuras drove to the
Kane‘ohe police station and nmade a police report.

Shi nokawa contends the district court erred when it:
(1) denied Shinokawa's first notion to dismss; (2) denied
Shi nokawa' s second notion to dismss; (3) excluded a tine period
for purposes of Hawai ‘i Rul es of Penal Procedure (HRPP) Rul e 48;
(4) admtted a voicemail recording into evidence; (5) weighed the
evi dence of the case; and (6) made cunul ative errors requiring
rever sal

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
the argunents advanced and the issues raised by the parties, we
resol ve Shinokawa's points of error as follows and affirm
| . Shinmokawa's first and second notions to dism ss.

Shi nokawa contends the district court erred when it
denied his first and second notions to dism ss because Plaintiff-
Appel l ee State of Hawai ‘i (State) was required to produce tape
recorded interviews of Scott Nakamura, Tristen Nakanura, and
Shi nokawa. 3

"Atrial court's ruling on a notion to dism ss an
indictment is reviewed for an abuse of discretion.” State v.

H nton, 120 Hawai ‘i 265, 273, 204 P.3d 484, 492 (2009) (citation
and brackets omtted).

A. HRPP Rule 16

Shi nokawa contends that the State violated HRPP Rul e
16(b)(1)* when it failed to produce the tape recorded interviews.

8 Shi mokawa's first notion to dismss filed on April 14, 2014,

addressed the recorded interviews of Scott and Tristen Nakamura and the second
notion to dismss filed on Septenmber 18, 2014, addressed Shi mokawa's recorded
interview. Both notions relied on simlar arguments as a basis for dism ssing
the case.

4 I'n Shinpokawa's memorandum in support of his first motion to dismss,

he contended that he was entitled to discovery under HRPP Rule 16(b) (1) (ii)
and (vii). I'n his menorandum in support of his second notion to dismss,

2
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HRPP Rul e 16(a) provides that "[s]ubject to subsection
(d) of this rule, discovery under this rule may be obtained in
and is limted to cases in which the defendant is charged with a
felony[.]" (Enphasis added.) HRPP Rule 16(d) provides that
"[u] pon a showing of materiality and if the request is
reasonable, the court in its discretion nmay require disclosure as
provided for in this Rule 16 in cases other than those in which
the defendant is charged with a felony, but not in cases
i nvolving violations."

At a March 19, 2014 hearing, the State requested that
the case be continued because it "becane aware that there may
have been an audi o recorded interview done during the felony
i nvestigation phase of this case, which the State is not in
receipt of right now. "> The State voluntarily made the
informati on avail abl e and requested tinme to obtain the
recordings, and the district court granted a continuance to all ow
the State to obtain the recordings. G ven these circunstances,
it does not appear there was any order by the district court
requiring disclosure.

Nei ther party disputes that the prosecution was unable
to obtain the recorded interviews of both conplaining wtnesses
and Shi nokawa. Shi nokawa contends that because the State did not
produce the recordings, the district court should have di sm ssed
the case pursuant to HRPP Rule 16(e)(9)(i),® which allows for

Shi mokawa cont ended he was entitled to discovery under HRPP Rule 16(b) (1) (iii)
and (vii). In his opening brief, Shimkawa only refers to HRPP Rul e
16(b)(1)(i) as a basis for why he was entitled to discovery.

5 The State later revealed in a declaration of counsel attached to the

menmor andum i n opposition to Shimkawa's first notion to dism ss, that "[u]pon
investigation, it was discovered that on June 23, 201[3] Detective Robin
Puahal a conducted audi o recorded interviews of Scott Nakanura, Tristen
Nakamura, and Jon Shimkawa. All recordings were to [have been] submtted in
evi dence under HPD 13228343."

6 HRPP Rule 16(e)(9)(i) provides:

(9) Sanctions.

(i) If at any time during the course of the proceedings it is
brought to the attention of the court that a party has failed to conply
with this rule or an order issued pursuant thereto, the court may order
such party to permt the discovery, grant a continuance, or it may enter
such other order as it deenms just under the circunstances.



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

sanctions upon a party's failure to conply with HRPP Rule 16 or
an order pursuant to the rule.

In State v. Dowsett, 10 Haw. App. 491, 878 P.2d 739
(1994), this court stated:

Obvi ously, the sanction of dism ssal is addressed to the
sound discretion of the court. But in exercising the broad
di scretion as to sanctions under HRPP Rule 16, the trial
court should take into account the reasons why the

di scl osure was not nade, the extent of prejudice, if any,
the feasibility of rectifying that prejudice by continuance
and any other relevant circumstances.

Id. at 495, 878 P.2d at 742 (citations, brackets, quotation
mar ks, and enphasis om tted)

In this case, the State nade a voluntary disclosure
about the recorded interviews, but did not produce themto
Shi nrokawa because it could not |locate them The State issued a
subpoena to the Honolulu Police Departnent (HPD) to obtain the
recordi ngs, however, HPD infornmed the State that no recordi ngs
were submtted into evidence. |In addition, the Deputy Prosecutor
attenpted to | ocate Detective Robin Puahal a (Puahal a) who
conducted the interviews. However, Puahala had retired from HPD
in 2013. The Deputy Prosecutor also requested that a |ieutenant
of the Crimnal Investigations D vision check Puahala's work area
to determine if there were any unsubm tted audi o recordings.
Despite these efforts on the part of the State, the recorded
interviews were not |ocated. Gven the State's voluntary efforts
to disclose the recorded interviews and the |ack of an order by
the district court requiring disclosure, it is doubtful that
there was any violation of HRPP Rul e 16.

Further, even if HRPP Rule 16 applied, any prejudice to
Shi nokawa in this case was mnimal. First, Shinokawa cont ends
that he was prejudiced by not having his own recorded interview
because the recorded interview would show prior consistent
statenents. However, under Hawai ‘i Rul es of Evidence (HRE) Rule
613(c), prior consistent statenments are only adm ssible at trial
after:

(1) Evidence of the witness' prior inconsistent statenment

has been adm tted for the purpose of attacking the witness
credibility, and the consistent statement was made before

t he inconsi stent statenent; or

(2) An express or inplied charge has been made that the

4
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wi t ness' testimony at the trial is recently fabricated or is
influenced by bias or other improper nmotive, and the

consi stent statement was made before the bias, notive for
fabrication, or other inmproper motive is alleged to have

ari sen; or

(3) The witness' credibility has been attacked at the trial
by i mputation of inaccurate memory, and the consistent
statement was made when the event was recent and the

wi t ness' menmory fresh

At the notion to dism ss stage, Shinokawa did not show that his
prior consistent statenents woul d have been admi ssible at trial.’

Second, Shi nokawa contends that he was prejudi ced by
not having the recorded interview of Scott Nakanura because the
recordi ng woul d denonstrate the sound of Nakarmura's voice so that
it could be conpared to the 911 recording that was admtted into
evi dence, show ng that Nakanmura was the one yelling and
aggressi vely speaking on the 911 recording and not Shi nokawa.
However, both Scott Nakamura and Shi nokawa testified at trial
thus giving the court a context for what each of their voices
sounded like. In addition, a recorded voicemil was admtted
into evidence, and it was undi sputed that Shinokawa was the one
speaki ng on the voi ce nmessage.

Shi nokawa al so contends that he was prejudi ced because
the recorded interview of Scott Nakanmura would contain materi al
to potentially inpeach Nakamura's statenents at trial
Shi nokawa' s argunent is speculative in this regard. Moreover,
Shi nokawa was given a copy of Scott Nakamura's three-page witten
statenent that Nakamura gave to the police the sane day that the
recorded interview took place.

In considering all of the facts above, the district
court did not abuse its discretion when it denied Shinokawa's
first and second notions to dismss.

B. Due Process

Shi nokawa contends that the district court erred when
it denied his first and second notions to dism ss because his
right to due process was viol ated when the State did not produce
the recorded interviews.

" As further support, the State did not cross-exam ne Shimkawa at

trial or offer other evidence attacking Shimkawa's credibility, thus
precl udi ng prior consistent statements from being admtted as evidence

5
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To support his due process argunent, Shinokawa cites to
State v. Matafeo, 71 Haw. 183, 787 P.2d 671 (1990), which applies
the United States Supreme Court case Brady v. Mryland, 373 U.S.
83 (1963). In Brady, the United States Suprene Court held "that
t he suppression by the prosecution of evidence favorable to an
accused upon request violates due process where the evidence is
material either to guilt or to punishnent, irrespective of the
good faith or bad faith of the prosecution.” 1d. at 87 (enphasis
added). To "establish a Brady violation, an appellant nmust nake
a showi ng that the suppressed evidence would create a reasonable
doubt about the appellant's guilt that would not otherw se
exist." State v. Fukusaku, 85 Hawai ‘i 462, 479, 946 P.2d 32, 49
(1997) (citation and brackets omtted).

In this case, Shinokawa contends that the recorded
statenments would contain nore detail than the witten statenents
t he Nakanuras nade and woul d potentially have i npeachabl e
mat erial. Shinokawa al so contends that his own recorded
statenment woul d contain potential prior consistent statenents.
Shi nokawa' s argunents do not show that the recorded interviews
woul d have created reasonabl e doubt about his guilt. Moreover,
given the record in this case, the recorded interviews were not
so critical to the defense as to have nmade the trial
fundanentally unfair without them Matafeo, 71 Haw. at 187, 787
P.2d at 673. Therefore, the district court did not violate
Shi nokawa' s due process rights when it denied his first and
second notions to dism ss.

C. Inherent power of the court.

Shi nokawa contends that the district court should have
granted his first and second notions to dism ss under its
i nherent supervisory powers, citing to State v. Mriwake, 65 Haw.
47, 647 P.2d 705 (1982) as support.

I n Moriwake, the Hawai ‘i Suprenme Court iterated that

[s]ociety has a strong interest in punishing crimnal

conduct . But society also has an interest in protecting the
integrity of the judicial process and in ensuring fairness
to defendants in judicial proceedings. Where those
fundamental interests are threatened, the "discretion" of
the prosecutor nmust be subject to the power and
responsibility of the court.
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Id. at 56, 647 P.2d at 712 (citation and block format omtted).
The court further stated that "[i]n considering whether such
power and responsibility were properly exercised, we in turn wl|
accord deference to the conclusion of the trial court[.]" 1d.

In this case, given the specul ative nature of
Shi nokawa' s argunents, as di scussed above, the district court did
not abuse its discretion when it denied Shinokawa's notions to
di sm ss.
1. Rule 48

Shi nokawa contends that the district court inproperly
excluded the tinme period fromJuly 16, 2014 to Cctober 2, 2014
for purposes of HRPP Rul e 48.

HRPP Rul e 48(b), "by its ternms, can be invoked only by
a notion to dismss nade by the defendant.” State v. MDowel |,
66 Haw. 650, 651, 672 P.2d 554, 556 (1983) abrogation on other
grounds recogni zed by State v. Nesmth, 127 Hawai ‘i 48, 56-57,
276 P.3d 617, 625-26 (2012).

In this case, Shinokawa filed his second notion to
di sm ss on Septenber 18, 2014, after the July 16, 2014 order that
continued the trial to Cctober 2, 2014, but failed to assert
di sm ssal on HRPP Rul e 48 grounds. Shi nokawa does not point to
anywhere in the record where he filed a notion to dism ss based
on a HRPP Rule 48 violation. Therefore, Shinokawa has wai ved any
claimto relief under HRPP Rul e 48.
[11. Voicemai

Shi nokawa contends that the district court erred when
it admtted into evidence a voicenmail recording |eft by Shinokawa
on Tristen Nakanmura's phone because HRE Rul e 404(b) excl udes
evi dence of other crines, wongs or acts to prove the character
of a person. HRE Rule 404(b) provides:

Evi dence of other crimes, wrongs, or acts is not adm ssible
to prove the character of a person in order to show action
in conformty therewith. It may, however, be adm ssible
where such evidence is probative of another fact that is of
consequence to the determ nation of the action, such as
proof of notive, opportunity, intent, preparation, plan,
knowl edge, identity, nodus operandi, or absence of m stake
or accident.

(Enmphasi s added.)
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A few hours after the incident, Shi nokawa |eft a

voi cemail on Tristen Nakanmura's cell phone which stated:

I don't know if |I'mgetting the right person but | just had
an incident with sonmebody driving a black BMW X5, RYU 123. |
know wasn't one girl driving but there was one girl in the
passenger seat. For the guy that was driving that car
Bruddah, don't worry, | know who you are. And if you want to
play fucking stupid with me, I'll give you another call,

next time answer the phone

At trial the State introduced the voicemail into
evi dence, not as a basis for the charge of Terroristic
Threat eni ng, but to show Shinobkawa's state of mnd. That is, to
show he intended to terrorize Scott Nakanura or acted with a
reckl ess disregard of the risk of terrorizing. Shinokawa
obj ected and upon further offer of proof by the State, the
district court admtted the voicemail.

HRS § 707-715 (2014) provides in pertinent part:

8§707-715 Terroristic threatening, defined. A person
commts the offense of terroristic threatening if the person
threatens, by word or conduct, to cause bodily injury to
anot her person or serious damage or harm to property,

including the pets or livestock, of another or to commt a
felony:
(1) Wth the intent to terrorize, or in reckless
di sregard of the risk of terrorizing, another
person|.]

The State, in this case, had the burden of proving that
Shi nokawa i ntended to terrorize or that he reckl essly disregarded
the risk of terrorizing another person. The voicenail was
probative of Shinpbkawa's intent because it showed his aggression,
i ncluding that he would attenpt to contact the Nakanuras even
after the incident. W further note that, in the case of a bench
trial, "[i]t is well established that a judge is presuned not to
be influenced by inconpetent evidence.” State v. Antone, 62 Haw.
346, 353, 615 P.2d 101, 107 (1980). Therefore, we presune the
district court considered the voicemail for the proper purpose of
intent. In sum the district court did not err when it admtted
the voicemail into evidence.?

& In his opening brief, Shinokawa al so contends that the voicemail was

more prejudicial than probative. However, because Shinmkawa did not state

this objection at trial, it is waived. State v. Modses, 102 Hawai ‘i 449, 456,
77 P.3d 940, 947 (2003) ("As a general rule, if a party does not raise an
argument at trial, that argument will be deemed to have been waived on
appeal [.1").
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V. The district court's findings of fact.

Shi nokawa contends that the district court erred when
it made several erroneous findings of fact. The district court's
findings of fact are reviewed under the clearly erroneous
standard. Bhakta v. Cy. of Maui, 109 Hawai ‘i 198, 208, 124 P.2d
943, 953 (2005).

Shi nokawa first points to the district court's finding
t hat Shi nokawa "did get out of his vehicle to approach the
Nakamuras' vehicle and stated to Scott Nakamura What, you al nost
bang nme, you fuckah."

Nei t her party disputes that Shinokawa exited his
vehi cl e and approached the Nakanura's vehicle, however, at trial,
Scott Nakanura testified that he made the statenent "Wat, you
al nost bang ne, you fuckah."” Thus, the district court
m sidentified who nade the statenent in its findings.

Considering the record as a whol e, however
m si dentifying who made the statenment was a harm ess error
State v. Aplaca, 96 Hawai ‘i 17, 25, 25 P.3d 792, 800 (2001)
("Consistent with the harm ess error doctrine, we have frequently
stated that error 'nust be examned in light of the entire
proceedi ngs and given the effect to which the whole record shows
it is entitled. 1In that context, the real question becones
whet her there is a reasonable possibility that the error m ght
have contributed to conviction.)" (quoting State v. Gano, 92
Hawai ‘i 161, 176, 988 P.2d 1153, 1168 (1999)).

The remaining district court findings that Shinokawa
chal | enges address the district court's weighing of the evidence
and the credibility of Scott Nakamura's testinony over
Shi nokawa' s testinony at trial.

"Matters related to the credibility of w tnesses and
the weight to be given to the evidence are generally left to the
factfinder." State v. Mtchell, 94 Hawai ‘i 388, 393, 15 P. 3d
314, 319 (App. 2000). Because there was a dispute over the
evi dence and how the events took place during the incident, the
district court was required to weigh the evidence and assess the
credibility of each witness. The district court stated that in
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"exam ning the testinony of the two parties, | do find M.
Nakanmura nore credible and | do find sone serious problens with
the defendant's testinony[.]"

This court "will neither reconcile conflicting evidence
nor interfere with the decision of the trier of fact based on the
W tnesses' credibility or the weight of the evidence." Mtchell,
94 Hawai ‘i at 393, 15 P.3d at 319. Therefore, we will not
disturb the district court's findings challenged by Shi nokawa.

Therefore, IT IS HEREBY ORDERED t hat the Notice of
Entry of Judgenent and/or Order, filed on Cctober 14, 2014 in the
District Court of the First GCrcuit, Kane‘ohe Division, is
af firnmed.

DATED: Honol ul u, Hawai ‘i, June 15, 2016.

On the briefs:

Mark S. Kawat a,
Col | een Mari Jones, Presi di ng Judge
f or Def endant - Appel | ant .

James M Ander son,

Deputy Prosecuting Attorney, Associ at e Judge
Cty and County of Honol ul u,

for Plaintiff-Appellee.

Associ at e Judge
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